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CASES 


ARGUED   AND   DETERMINED 


THE   ROLLS    COURT, 


1863. 
LOVELL  v.  GALLOWAY.  AfarM  is. 

April  12,  21. 

rriHE  Defendant  Galloway  had  effected   assurances  Practice  under 

in  the  Phoenix  Fire  and  Life  Assurance  Company,  c  JJ|  *fuinJ 

upon   certain   premises   at  St.  Ubis  in  Portugal,  and  junctions  to 

,  .  •     .  ,  »  ,  .  .       »tay  proceed- 

upon  his  stock  in  trade,  consisting  of  large  quantities  jngl  at  law. 

of  cork.     In  1852,  a  fire  took  place,  by  which,  it  was     Thougba 

'  .  party  may now 

said,  a  considerable  quantity  of  cork  had  been  burnt,  at  law  ex- 
together  with  some   part  of  the  premises.     The  loss  JJjjJ"**  "e°fg" 
was  alleged   to  amount  to  about  9,000/.     The  com-  still  entitled  to 
pany  instituted  inquiries  as  to  the  circumstances  of  the  equity  in  aid 
case,  and  having  ultimately  refused  to  pay  the  claim,  of  his  case  at 
Galloway,  on  the  11th  of  December,  1852,  brought  an      Where  tbe 

action  plaintiffma 
action  bni  of  du_ 

covery  in  aid 
of  a  defence  at  law  has  a  bond  fide  case,  verified  by  affidavit,  showing  that  information 
may  be  given  by  the  answer,  which  may  assist  him  in  wholly  or  partially  destroying 
the  case  made  against  him  at  law,  he  is  entitled  to  that  discovery  and  to  an  injunction 
until  the  discovery  is  given. 
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1853.  action  against  them.  The  company  pleaded  fraud,  and, 
in  the  name  of  their  secretary,  filed  their  bill  against 
the  Defendant  for  discovery  in  aid  of  their  defence  at 
law.  The  Plaintiffs  stated,  that  they  could  not,  as 
they  were  advised  safely  proceed,  to  defend  the  action 
without  the  discovery  sought  by  the  bill ;  and  under  the 
peculiar  circumstances  of  the  case,  and  having  regard 
to  the  difficulty  of  investigating  the  accounts  necessary 
to  be  investigated,  in  order  to  arrive  at  any  satisfactory 
conclusion  as  to  the  correctness  or  otherwise  of  the  De- 
fendant's claims  against  them,  such  discovery  could  not 
be  effectually  obtained  at  law  from  the  Defendant,  and 
that  they  expected  such  discovery  would  be  material  to 
their  defence  at  law.  The  bill  stated,  that  the  bill  was 
filed  bona  fide  and  not  to  create  delay,  and  prayed  for  dis- 
covery, and  an  injunction  to  stay  the  proceedings  at 
law,  until  the  answer  should  be  put  in.  In  support 
of  the  bill,  the  Plaintiffs  filed  affidavits,  in  which  the 
statements  submitted  to  the  company  by  the  Defendant 
were  questioned,  as  regarded  the  quantity  and  quality 
of  the  cork,  the  state  of  the  premises  generally,  and 
the  truth  and  sufficiency  of  the  books  and  accounts, 
which  the  company  had  sent  over  an  agent  to  examine. 
The  Defendant  filed  counter  affidavits,  and  the  motion 
for  the  injunction  to  stay  the  trial  at  law  now  came  on 
to  be  heard. 

Mr.  R.  Palmer  and  Mr.  Druce,  for  the  motion,  re- 
ferred to  15  &  16  Vict.  c.  86.  s.  58,  and  relied  on  Senior 
v.  Pritchard  (a). 

Mr.  Roupell  and  Mr.  W.  Hislop  Clark,  contra.  The 
Plaintiff  at  law  (Galloway)  will  have  to  make  out  his 

case. 

(a)  16  Beav.  473. 
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case.  This  is  a  purely  fishing  bill,  and  the  discovery 
asked  is  merely  for  delay  and  unnecessary,  for  the  De- 
fendant may  now  be  examined  at  law,  under  the  14 
&  15  Vict.  c.  99,  s.  2.  Ample  opportunity  has  been 
given  to  the  Plaintiffs  in  equity  to  examine  the  De- 
fendant's books,  &c,  every  document  being  freely  laid 
before  them ;  and  the  Courts  of  Common  Law  can  now 
compel  their  production  ;  14  &  15  Vict.  c.  99,  s.  6.  A 
person  who  can  be  examined  as  a  witness  at  law  cannot 
be  made  a  party  to  a  mere  bill  of  discovery  (a).  A 
Plaintiff's  right  to  discovery  is,  at  all  events,  limited 
to  that  which  may  assist  him  in  his  defence  at  law, 
but  he  is  not  entitled  to  a  discovery  of  the  case  of  his 
antagonist. 


1853. 


The  Master  of  the  Rolls. 

The  defence  to  this  application  arises  from  a  misap- 
prehension of  the  practice,  as  it  exists  under  the  58th 
clause  of  the  act  of  last  session.  For  the  purpose  of 
rendering  plain  the  statements  I  am  about  to  make,  with 
respect  to  what  I  conceive  to  be  the  practice  of  the 
Court  under  that  section,  it  is  necessary  shortly  to  refer 
to  the  practice  of  the  Court  before  that  statute  passed, 
both  with  reference  to  bills  of  discovery  and  to  common 
and  special  injunctions. 


Formerly,  the  common  injunction  to  stay  proceedings 
at  law  could  not  be  obtained  upon  affidavit,  but  only 
upon  default  of  appearance  or  answer  within  the  time 
limited  by  the  practice.     When  a  sufficient  answer  had 

been 


(a)  See  Fenton  v.  Hughes,  7 
Fes.  287  (1802);  Fewv.Gvppy, 
13  Beav.  457  (1830);  Glunv. 
Soara,  3  Myl.$K.  450  (1835); 
Clyn   v.  Soaresy   1     Y.  $  Coll. 


(Ev)  644  (1835);  The  Queen  of 
Portugal  v.  Glyn,  7  CL  &  Fin. 
466  (1837);  Irving  v.  Thomp- 
ton,  9  Sim.  17  (1839);  Kerr  v. 
Rem,  5  %/.  $  Cr.  154  (1840). 
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1853.  teen  put  in,  the  Plaintiff  could  not  retain  the  injunction, 
unless  he  could  found  his  title  to  it  upon  some  state- 
ments appearing  in  the  answer,  otherwise  the  Defendant 
was  entitled  to  have  the  injunction  dissolved. 

But  in  cases  of  special  injunctions,  the  Court  pro- 
ceeded entirely  on  affidavit ;  and  without  entering  into 
the  question,  whether  an  answer  was  to  be  treated  as 
s"  an  affidavit  and  might  be  contradicted  or  not,  it  may  be 

stated,  generally,  that  upon  special  injunctions,  the 
question  was  tried  and  decided  upon  the  merits  ap- 
pearing upon  the  whole  of  the  evidence. 

In  that  state  of  the  practice,  the  Commissioners  re- 
commended and  Parliament  passed  a  clause  in  these 
words : — "That  the  practice  of  the  Court  of  Chancery, 
with  respect  to  injunctions  for  the  stay  of  proceedings 
at  law,  shall,  so  far  as  the  nature  of  the  case  will  ad- 
mit, be  assimilated  to  the  practice  of  such  Court  with 
respect  to  special  injunctions  generally,  and  such  in- 
junctions may  be  granted  upon  interlocutory  applica- 
tions, supported  by  affidavit,  in  like  manner  as  other 
special  injunctions  are  granted  by  the  said  Court." 

Two  objects  are  apparent  upon  that  section— one  is, 
that  an  abuse  which  had  frequently  occurred  in  the 
practice  of  this  Court  should  be  remedied,  viz.,  that 
a  Defendant  at  law  who  seeks  to  stay  an  action  shall 
not,  in  future,  be  at  liberty  to  obtain  an  injunction  as  of 
course,  by  putting  on  record  a  bill  containing  a  merely 
fictitious  case,  praying  for  very  long  and  complicated 
accounts,  and  making  statements  which  it  might  be 
extremely  difficult  for  the  Defendant  to  answer.  In 
the  report  of  the  early  Chancery  Commission,  in  1826, 
some  very  striking  instances  are  detailed  in  the  evid^rice 

there 
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there  given(a).  It  was  therefore  considered  necessary,  1863. 
that  a  Plaintiff,  on  filing  a  bill  to  stay  proceedings  at 
law,  should  verify  his  bill  and  show,  that  he  had  not 
stated  a  mere  fictitious  case.  All  that  was  meant  by 
this  was,  that  he  should  verify  such  statements  as  were 
within  his  own  knowledge,  and  state  on  oath  that  he 
believed  those  statements  which  rested  upon  the  infor- 
mation of  others,  or  on  the  inferences  to  be  drawn  from 
those  facts.  It  was  not  intended  to  prevent  him  making 
charges,  for  the  purpose  of  drawing  from  the  Defendant 
a  full  discovery  of  all  he  knew  about  the  facts  so  stated. 
The  other  object  of  the  section  is  this : — when  the 
answer  is  put  in,  the  Plaintiff  is  not  then  to  be  pre- 
cluded by  it,  but  if  there  are  facts  stated  in  the  answer 
which  the  Plaintiff  knows  to  be  untrue,  he  is  at 
liberty  to  bring  forward  evidence  to  satisfy  the  Court, 
that  the  statements  in  the  answer  are  not  correct,  and 
the  Court  may  then  deal  with  it  as  it  shall  think  fit. 

If  the  legislature  had  meant  to  restrict  all  injunctions 
to  the  precise  practice  which  prevails  in  the  case  of 
special  injunctions  of  that  description,  and  to  deprive 
the  Defendant  at  law  of  the  benefit  of  the  discovery 
he  formerly  had,  this  section  of  the  get  of  Parliament 
would  never  have  introduced  the  qualifying  words, 
"so  far  as  the  nature  of  the  case  will  admit."  It 
would  have  omitted  those  words  altogether,  for  the 
cases  would  have  been  literally  and  precisely  the  same. 
But  the  great  assistance  which  it  was  supposed  a 
Defendant  to  an  action  at  law  derived,  who  had  a 
bona  fide  case  known  only  by  the  Plaintiff,  which  might 
either  destroy  the  whole  of  his  demand  or  cut  it  down 
to  a  very  moderate  extent,  was  this:— that  he  might 
extract  the  evidence  of  it  from  the  admission  of  the 

Defendant 

(a)  See  the  evidence  of  Sir  L.  Shadwell,  p.  206. 
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1853.  Defendant  himself,  and  that  was  called  giving  the 
Plaintiff  the  benefit  of  the  discovery.  That  has  always 
been  considered  to  be  of  the  greatest  value.  If  I  were  to 
allow  a  Defendant  to  make  affidavits,  instead  of  putting 
in  an  answer  and  giving  the  discovery  required,  and  if 
the  action  at  law  is  to  go  on  in  the  mean  time,  by  what 
possibility  could  the  Defendant  at  law  have  the  benefit 
of  this  discovery?  It  will  be  given  after  the  action  has 
been  tried,  and  the  jury  have  given  their  verdict,  and 
possibly  after  execution  has  been  levied  for  the  full 
amount.  And  when  the  discovery  is  given,  which  may 
be  such,  as  would  have  prevented  the  Plaintiff  at  law 
from  obtaining  the  whole  or  a  portion  of  his  demand,  it 
will  no  longer  be  available,  and  the  Plaintiff  in  equity 
may  not  be  able  to  obtain  the  slightest  advantage  from  it. 

It  was  argued,  that  the  Plaintiff  in  equity  is  not 
entitled  to  any  further  discovery  than  what  may  assist 
him  in  his  defence,  and  that  he  is  not  entitled  to  dis- 
cover the  case  of  his  antagonist.  That  however  is  a 
question  to  be  determined  on  exceptions,  which  is  the 
proper  occasion  for  determining  the  extent  of  discovery 
to  which  the  Plaintiff  is  entitled.  But  to  whatever 
extent  a  Plaintiff  is  entitled  to  discovery,  I  am  of 
opinion,  that  in  a  bond  fide  case,  verified  by  affidavit, 
showing  the  Court  that  information  may  be  given  by 
the  answer  of  the  Defendant,  which  may  assist  the 
Plaintiff  in  wholly  or  partially  destroying  the  case  made 
against  him  at  law,  the  Plaintiff  in  equity  is  entitled  to 
that  discovery,  and  that  this  can  only  be  secured  to  him 
by  granting  the  injunction  until  this  discovery  has  been 
given  by  the  answer. 

I  have  already  stated  that  this  was  my  view  of 
the  case,  when  it  first  came  before  me ;  and  though  en- 
tertaining very  little  doubt  on  the  subject,  I  took  the 

opinion 
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opinion  of  another  branch  of  the  Court.    I  also  stated        1863. 

my  opinion  in  the  case  of  Senior  v.  Pritchard{a)%  which 

has  been  cited.     I  have  thought  it  desirable  to  go  into 

some  greater  detail  on  the  present  occasion,  because  the 

practice  is  new.    I  shall  reserve  the  costs  of  this  motion, 

but  grant  the  injunction  until  the  answer  has  been  put 

in. 

(a)  16  Beav.  473. 


GWYNNE  v.  The  BRITISH  Peat,  Charcoal,  and 
Manure  Company. 

April  21,  23. 
npHE  claim,  in  this  case,  was  filed  on  the  9th  of  June,  The  common 

A  1852,  and  an  appearance  on  the  19th  of  the  same  order  to 

amend  may  be 
month.     On  the  15th  of  December,  the  claim  was  set  obtained  after 

down  for  hearing,  but  on  the  12th  of  January,  1853,  the  J^^down 
hearing  was,  by  arrangement,  ordered  to  be  adjourned  for  hearing, 
for  three  months  or  until  further  order;  this  latter 
order  was,  in  the  beginning  of  March,  vacated  by  con- 
sent. On  the  8th  of  April,  when  the  claim  was  to  be 
in  the  paper  on  the  first  day  for  hearing  claims,  an  ap- 
plication was  made  to  the  Court  to  postpone  the  hearing, 
but  it  was  refused.  The  Defendants  prepared  their 
affidavits  on  the  8th,  9th,  and  11th  of  April,  in  expec- 
tation of  the  hearing;  but  on  the  12th  of  April,  the 
Plaintiff  applied  for  and  obtained  the  common  order  to 
amend,  and  served  it  the  same  day  on  the  Defendants. 
On  applying  for  the  common  order,  the  Plaintiff  did 
not  state  the  fact  of  the  claim  having  been  set  down  for 
hearing. 

The  Defendants  now  moved  to  set  aside  the  order  to 
amend. 

Mr. 


GWYNNE 
V. 
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1853.  Mr.  72.  Palmer  and  Mr.  Southgate,  in  support  of  the 

motion,  contended,  that  the  fact  of  the  claim  having  been 

set  down  for  hearing  ought  to  have  been  stated  upon 

The  the  application  for  the  order,  and  that  if  that  had  been 

British 
Peat,  Charcoal  done,  the  order  would  not  have  been  granted.    Besides, 

and  Manure    the  affidavits  made  before  the  amendment  might  turn 
Company. 

out  to  be  useless,  as  a  new  case  might  be  made  by  the 

amendment,  to  which  they  would  not  be  adapted. 

Mr.  Lloyd  and  Mr.  Grove,  contra,  contended,  that  in 
the  case  of  claims,  the  time  for  amendment  was  unli- 
mited by  any  order,  and  that  they  might,  therefore,  be 
amended  at  any  time.  That,  at  all  events,  a  claim  might 
be  amended  for  the  purpose  required  in  this  case.  They 
cited  Palk  v.  Clinton  {a))  Woollandsv.  Crowcher(b). 

The  Master  of  the  Rolls  reserved  judgment  in 
order  to  inquire  as  to  the  practice. 


April  23.  The  Master  of  the  Rolls  said,  that  he  had  inquired 

and  found  that  the  practice  was  settled,  that  a  claim 
might  be  amended  after  it  had  been  set  down  for  hear- 
ing.    He  therefore  dismissed  the  motion  with  costs. 

(a)  12  Ves.  66.  (6)  12  Vcs.  174. 
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SUMMERFIELD  v.  PRITCHARD.  March  18. 

April  12, 14. 
rTIHE  Plaintiff's  father,  by  bis  will,  appointed  his  An  order  gave 
wife,  Anne  Summerfield,  and  John  Pritchard,  bis  t)  pj^tar  his 
executrix  and  executor.    They  continued  to  carry  on  the  solicitors  or    • 
testator's  business  after  his  death ;  the  Plaintiff,  William  tpLtdocu- 
Summerfieldy  being  at  that  time  an  infant  of  thirteen  ™enU  in  ^e 
years  of  age.     Anne  Summerfield  afterwards  intermar-  possession. 

ried  with  Robert  Rosbottom,  and  the  Plaintiff  having  ™,d»  **  thii 

7  m  t  °  did  not  au- 

come  of  age,  filed  his  bill  against  Pritchard,  Rosbottom  thorize  the  in- 

and  wife  and  others,  for  the  administration  of  his  fa-  n^p^fe*-  * 

ther's  estate.   The  Plaintiff  obtained  the  common  order,  «onal  relative 

that  he,  "  his  solicitors  or  agents,"  should  be  at  liberty  ^  though 

to  inspect  the  books  and  papers,  admitted,  by  the  an-  alleged  to  be 

•      .  f    r    ,  ,  the  only  person 

swers,  to  be  in  the  Defendants  "  possession,  and  to  take  conversant 

copies  and  extracts  therefrom."     In  pursuance  of  this  ™Unt^e  The 
order,  the  Plaintiff,  accompanied  by  his  solicitor  and  Court  also  re- 
Mr.  Widnall  (his  mother's  brother),  went  to  examine  ^gpeciai^rder 
the  books  and  papers,  but  the  Defendants'  solicitor  re-  permitting  the 
fused  to  permit  Mr.  Widnall  to  see  them.    The  Plain-  such  party, 
tiff  now  moved  to  commit  the  Defendants  for  disobedi- 
ence of  the  order,  in  refusing  to  permit  Mr.  Widnall,  as 
the  agent  of  the  Plaintiff,' to  inspect  the  books  and 
papers ;  the  notice  of  motion  asked,  in  the  alternative, 
for  an  order,  that  Mr.  Widnall  might,  as  agent  of  the 
Plaintiff,  have  liberty  to  inspect,  &c,  in  like  manner  as, 
by  the  existing  order,  leave  was  given  to  the  solicitors 
or  agents  of  the  Plaintiff. 

In  support  of  the  motion,  the  Plaintiff  and  Mr.  Wid- 
nall filed  affidavits,  stating  that  Mr.  Widnall  had  been 
clerk  to  the  testator,  and  was  the  only  person  conver- 
sant 


SUMMERPIELD 


Pritchard, 
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sant  with  his  affairs,  and  with  the  business  carried  on  by 
him  and  continued  by  the  executors.   And  further,  that  it 
v.  had  been  discovered,  that  assets,  to  a  very  considerable 

amount,  had  come  to  the  hands  of  the  executors,  which 
they  had  not  accounted  for  or  set  forth  in  their  answer, 
and  that  no  useful  result  could  be  expected  from  the 
examination  of  the  books,  &c,  unless  Mr.  Widnall  was 
allowed  to  inspect  them. 

Mr.  Hobhouse,  for  the  motion.  Mr.  Widnall  was  the 
testator's  clerk,  and  well  acquainted  with  the  accounts 
and  the  circumstances  of  the  estate.  He  therefore  is 
the  party  best  qualified  to  inspect  the  books  as  the 
Plaintiff's  agent.  The  Plaintiff  might  indeed  arrive  at 
the  same  result,  by  a  much  more  expensive  process, 
namely,  by  taking  copies  of  the  books,  under  the  power 
given  him  by  the  order.  There  is  no  authority  for  re- 
fusing such  permission  to  Mr.  Widnall  to  inspect  them. 
The  case  of  Bartley  v.  Bartley  (a),  is  very  different  from 
this,  for  there  a  Plaintiff  took  a  Defendant  with  him  to 
inspect  the  documents  of  a  co-Defendant,  and  that  was 
not  permitted. 

Mr.  John  Baily  and  Mr.  C.  Hall,  contra.  There  is 
no  authority  for  such  an  order  as  the  one  asked,  and 
Bartley  v.  Bartley  is  a  decision  to  the  contrary.  There 
is  no  ground  for  making  any  special  order  in  this  case, 
for  a  solicitor  can  comprehend  accounts  as  well  as  any 
other  person,  and  Mr.  Widnall  could  afford  him  such 
information  as  might  be  necessary  for  his  guidance  in 
the  inspection  of  the  books.  Besides,  the  accounts  are 
mostly  set  out  in  the  answers;  and  the  Defendants 
believe,  that  the  application  arises  from  improper  mo- 
tives, 

(a)  1  Drew.  233. 
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tives,  on  the  part  of  Mr.  Widnall,  who  instigated  the        1853. 
Plaintiff  to  commence  this  useless  litigation.  ^-^v^/ 

SuiflfERNELD 
V, 

Mr.  Hobhouse,  in  reply.     The  allegations  as  to  im-    Pmtchaed. 
proper  motives,  and  that  Mr.  Widnall  instigated  the  suit 
are  denied. 


The  Master  of  the  Rolls. 

My  present  impression  is,  that  I  cannot  vary  from  the 
usual  practice.     I  will,  however,  consider  the  case. 


The  Master  of  the  Rolls.  AP*l 14- 

I  am  of  opinion,  that  this  is  not  a  case,  in  which 
the  Plaintiff's  uncle  can  be  considered  an  agent  for 
the  purpose  of  inspecting  the  documents  within  the 
meaning  of  the  order.  I  must,  therefore,  refuse  the 
motion. 


BELL  v.  CARTER.  March  19. 

April  12, 14. 
TN  May,  1827,  Tilson  conveyed  certain  lands  to  the  a.  conveyed 

A     Plaintiff  Bell  and  his  heirs,  on  trust,  in  case  a  debt  lands  to  ?•» 

on  trust,  in 
of  6,000/.  and  interest  thereon  should  not  be  paid  on  the  case  a  sum 

12th  of  May,  1828,  to  sell  the  same  by  public  auction  ^ouKoTbe 

or  paid  by  a  day 
named,  to  sell, 
and  after  pay- 
ment of  principal,  interest  and  costs,  to  reconvey  the  lands  remaining  unsold,  or  pay 
over  the  residue  of  the  money ;  and  B.  covenanted  not  to  sell  without  giving  six  months' 
notice,  but  the  deed  contained  no  proviso  for  redemption.  Held,  that  this  was  a  mere 
mortgage,  and  that  A.  was  therefore  entitled  to  six  months'  time  to  redeem. 


12  CASES  IN  CHANCERY. 

1853.  or  private  sale,  and  out  of  the  proceeds  of  the  sale,  to 
pay  the  principal,  interest  and  costs,  and  pay  over  the 
surplus,  and  to  re-convey  the  unsold  part  of  the  estate 
to  Tilson.  The  deed  contained  a  covenant  by  the  Plain- 
tiff not  to  sell  without  giving  six  months*  notice,  and  a 
covenant  by  Tilson  to  pay  the  debt  and  interest;  but 
there  was  no  proviso  for  redemption,  as  in  a  common 
mortgage.  The  money  was  not  paid;  and  in  1846,  an 
ineffectual  attempt  was  made  to  sell  the  property.  Btll 
alleging  the  property  to  be  an  insufficient  security,  after- 
wards filed  his  bill  against  the  parties  claiming  under 
Tilson,  who  was  dead,  for  a  sale  of  the  property,  and 
for  payment,  out  of  the  produce,  of  the  principal,  interest 
and  costs. 

Mr.  B.  Palmer  and  Mr.  J.  T.  Prior,  for  the  Plaintiffs, 
asked  for  an  account  and  an  immediate  sale  of  the  pro- 
perty, without  allowing  any  period  for  redemption.  They 
contended,  that  the  deed  was  substantially  a  conveyance 
in  trust  for  sale,  and  which  trust  the  Plaintiffs  had  a 
right  to  have  executed. 

Mr.  Kimglake,  contra.  The  Plaintiffs  are  merely  en- 
titled to  the  ordinary  decree  for  redemption,  and  not  to  a 
sale.  The  transaction,  though  peculiar  in  form,  is  a  mere 
Welch  mortgage  with  a  superadded  power  of  sale,  for  the 
estate  is  conveyed  to  the  Plaintiff  in  fee,  in  trust,  if  de- 
fault be  made,  out  of  the  rents  and  profits  or  by  a  sale, 
to  pay  the  debt,  &c.  The  Plaintiff  is  therefore  entitled 
to  retain  the  estate  until  the  debt  was  paid.  The  trust 
for  sale  is  not  compulsory,  but  to  be  exercised  by  B*U7 
at  his  option,  upon  giving  six  calendar  months*  notice ; 
and  no  such  notice  has  been  given.  Again,  the  deed 
contains  all  the  usual  elements  of  a  mortgage  security : 
there  is  a  covenant  to  pay,  and  on  payment  the  mort- 
gagor would  be  entitled  to  a  re-coaveyance ;  the  pro- 
viso 
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viso  for  re-conveyance  differs  only  in  form,  from  the  1853. 
ordinary  reservation  of  an  equity,  or  a  proviso  for  re- 
demption ;  and  if  this  be  in  effect  a  common  mortgage, 
the  ordinary  decree  must  be  made.  In  all  cases  where 
the  Court  directs  a  sale,  it  gives  six  months'  time  to  en- 
able the  mortgagor  to  redeem,  Seton  on  Decrees  (a) ; 
,  and  the  same  time  is  given  in  cases  of  equitable  mort- 
gages, Seton  on  Decrees  (J).  The  same  rule  ought  to 
apply  in  the  present  case.  To  direct  a  sale  before  the 
accounts  have  been  taken,  will  be  to  invert  the  usual 
order  of  proceedings,  for  after  the  sale  nothing  may  turn 
out  to  be  due.  He  cited  Parker  v.  Housefield(c);  Lewis 
v.  John  (d);  Meller  v.  Woods  (e) ;  King  v.  Leach  (/) ; 
Thorpe  v.  Gartside  (g) ;  Lister  v.  Turner  (Jt). 

Mr.  U.  Palmer  %  in  reply.  It  is  plain  thatJBi/i  had 
do  power  to  foreclose ;  and  therefore,  reciprocally,  Til- 
son  had  no  right  to  redeem ;  for  there  can  be  no  decree 
for  redemption  unless  a  default  in  payment  leads  to  a 
foreclosure. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  April  14. 

I  think  that  the  Defendants  are  entitled  to  have  time 
to  redeem.  The  deed  does  not  reserve  any  right  of 
redemption ;  still  it  is  not  the  case  of  an  ordinary  trust 
for  sale,  but  the  object  of  the  trust  is  to  secure  a  sum 
of  money ;  and  the  trust  for  sale  does  not  arise,  nor  is 
the  Plaintiff  entitled  to  have  the  trust  for  sale  enforced, 

if 

(a)  Paget  178  &  180.  (e)  I  Keen,  16. 

(6)  Page  179.  (f)  2  Hare,  57. 

(c)  2  MyL  $  K.  419.  (g)2  Y.  *  Coll.  (£j.)  730. 

(<f )  1  C  P.  Coop.  8.  (h)  5  Hart,  281. 
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1863. 


if  payment  is  made  of  the  principal,  interest,  and  costs; 
which  payment  at  any  time  would  prevent  the  trust  for 
sale  from  arising.  If  this  be  so,  it  is  clear  there  is  a 
right  to  redeem ;  and  the  question  then  arises,  what  is 
the  proper  time  to  fix  for  redemption  ?  I  am  of  opinion, 
that  the  proper  time  to  be  allowed  is  the  same  as  in 
other  cases,  for  this  is,  in  truth,  a  suit  by  a  mortgagee 
to  enforce  his  security;  and  the  fact  that  no  time  is 
specified  in  the  deed,  at  which,  upon  default  of  payment 
of  the  money,  the  legal  estate  is  to  become  absolute, 
does  not  prevent  the  owner  of  the  estate  from  having 
that  equity  which  this  Court  enforces  against  a  mort- 
gagee, who  comes  to  enforce  his  security.  I  am  of 
opinion,  therefore,  that  the  Defendants  must  have  six 
months'  time  to  redeem. 


Jan.  28. 

Fet.  8,  9,  10. 

April  15. 

A  tenant  by 
elegit  took  a 
conveyance  of 
part  of  the 
lands  ex- 


HELE  r.  Lord  BEXLEY  (a). 

HHHE  first  question,  on  these  exceptions,  arose  under 

the  following  circumstances  :— Sir  George  Bowyer, 

being 
(a)  S.  C.  11  Bear.  537. 

tended,  in  satisfaction  cf  part  of  his  debt.  Held,  that  his  tenancy  by  elegit  on  the  rest 
of  the  lands  was  extinguished  and  that  his  judgment  was  satisfied. 

A  creditor  issued  three  elegit*  on  three  several  judgments,  and  extended  the  lands 
of  his  debtor;  he  afterwards  took  a  conveyance  of  part  of  them.  On  a  question 
whether  the  tenancy  by  elegit  had  been  wholly  extinguished  and  the  judgment  satisfied, 
the  creditor  insisted,  that  it  had  not  been  shown  that  the  writs  of  elegit  had  been  duly 
returned,  and  that  no  evidence  hssi  been  given,  to  show  in  respect  of  which  elegit  the 
lands  conveyed  had  been  extended.  But  held,  that  the  onus  of  proof  was  on  the  cre- 
ditor, he  being  bound  to  make  out  that  he  was  a  subsisting  incumbrancer ;  and, 
secondly,  that  as  it  was  his  duty  to  have  caused  a  proper  return  to  be  made  and  filed, 
he  could  not  take  advantage  of  bis  own  omission. 

A  creditor  issued  three  elegit*  under  three  judgments,  and  the  Sheriff)  by  virtue  of  the 
first  two,  extended  the  whole  of  a  leasehold  estate,  and  returned  nil  to  the  third.  The 
first  two  judgments  being  adjudged  to  have  been  satisfied  at  the  time,  held,  that  the 
ci editor  had  acquired  no  rights  under  his  elegit*, 

A.  D~,  being  entitled  to  three  annuities  secured  by  covenant  and  judgment,  received 
for  twenty  years  part  of  the  rents  of  the  grantor  s  estates  under  elegit*  issued  on 
~  id  judgments.  Held,  that  be  was  not  accountable  for  his  receipts  to  a  party 
;  a  charge  on  the  estate  who  had  taken  no  proceedings  to  obtain  possession. 


* 
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being  tenant  for  life  of  the  greater  part  and  tenant  in  fee        1853. 
of  the  remainder  of  the  Radley  estate,  and  tenant  for      ^^v-^/ 
life  of  leaseholds  called  Sunningwell,  granted,  on  the  v 

10th,  15th  and  25th  of  March,  1814,  respectively,  three  I*°kL  Bexlet. 
several  life  annuities  of  500/.,  333/.  and  460/.  to  Dono- 
van. The  considerations  paid  for  them  respectively 
were  3,000/.,  1,998/.  and  2,760/.,  and  they  were  severally 
secured  by  the  covenant  and  by  judgments,  for  6000/., 
3996/.,  and  5520/.  entered  up  upon  warrants  of  at- 
torney. 

Sir  George  Bowyer  afterwards,  in  June,  1814,  granted 
six  other  annuities,  secured  on  the  Radley  estate,  and 
he  appointed  a  receiver  to  secure  them.  On  the  8th  of 
May,  1815,  Sir  George  Bowyer  granted  to  the  Plaintiff 
Sele  an  annuity  of  700/.  a  year,  secured  on  the  Radley 
and  Sunningwell  estate,  and,  in  1815,  he  conveyed  that 
estate  to  Rowe,  in  trust  to  sell  and  apply  the  produce 
in  payment  of  his  creditors. 

Afterwards,  on  the  5th  of  September,  1816,  Donovan 
issued  three  writs  of  elegit  on  his  three  judgments,  re- 
turnable on  the  first  day  of  Hilary  Term,  1817,  which 
were  directed  to  the  sheriffs  of  Berkshire,  where  both 
properties  were  situate.    The  sheriff  extended  and  deli- 
vered one  moiety  of  the  Radley  estate  under  the  judg- 
ment for  5,520/.,  and  the  other  moiety  under  the  judgment 
for  6,000/.,  and  he  returned  nil  to  the  third.    Donovan, 
however,  did  not  immediately  obtain  possession  of  the 
Radley  estate,  of  which  the  receiver  of  the  six  annuitants 
was  then  in  possession.     In  May,  July  and  November, 
1819,  Rowe,  by  several  conveyances,  conveyed  parts  of 
the  Radley  estate,  called  Hardyott  Meadow,  the  tithes 
of  Gallow  piece  and  of  327  acres  in  the  parish  of  St. 
Helen*,  and   18  acres  3  roods  of  meadow  ground,  to 
Donovan  in  tee,  in  part  discharge  of  the  arrears  of  his 
annuities,  to  the  extent  of  the  sums  of  1,331/.  6s., 

2;160/. 

II 
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1853.  2,160/.  and  1,400/.  This  property  was  included  in 
the  extents  made  under  the  elegits,  and  the  Master 
found,  that  in  1819  and  1820,  by  virtue  of  the  writs  of 
Lord  BtxLEY.  elegit  and  the  sheriff's  return,  Donovan  had  entered  into, 
and  had  since  retained  possession  of,  the  tithes  of 
Gallow  piece  and  Box  field,  the  tithes  of  the  381  acres 
in  St.  Helens  and  Hardyott  Meadow  (part  of  the  Radley 
estate).  It  did  not  appear  whether  the  elegits  had  been 
returned. 


By  the  decree  in  the  cause,  made  in  May,  1851,  the 
Master  was  directed  to  ascertain  the  priority  of  the  in- 
cumbrances on  the  property ;  and  upon  the  above  state 
of  facts,  the  Master  found,  that  by  the  conveyance  to  the 
elegit  creditor  of  part  of  the  lands  extended,  his  two 
judgments  for  6,000/.  and  5,520/.  had  been  extinguished. 
He  disallowed  Donovan's  claim  in  respect  of  them. 

The  second  question  related  to  the  leasehold  estate 
called  Sunningwell,  held  for  a  term  of  1,000  years,  and 
which  had  been  assigned  by  way  of  mortgage,  in  1720. 
The  mortgage  had  long  since  been  satisfied,  but  the 
term  had  not  been  re-assigned.  Administration  was,  in 
1824,  taken  out  to  the  mortgagee,  and  the  term  was 
then  assigned  to  Rowe,  and  by  him  to  Donovan  in  May, 
1827,  but,  as  the  Court  held,  in  trust  for  Sir  George 
Bowyer,  who  was  the  tenant  for  life  under  Sir  William 
Stonehouse,  the  person  entitled  to  the  equity  of  redemption. 

Donovan,  having  the  term,  entered  into  possession  of 
the  Sunningwell  property  in  1828.  While  he  was  in 
possession,  and  on  the  21st  of  February,  1831,  he  issued 
a  writ  of  elegit  upon  the  judgment  for  5,520/.,  return- 
able on  the  14th  of  April  then  next,  directed  to  the 
sheriff  of  Berks,  who  extended  to  Donovan  one  moiety 
of  the  leaseholds  at  Sunningwell,  which  were  in  the  pos- 
session 
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session  of  Sir  George  Bowyer  at  the  date  of  the  judg-        1853. 
ment.    On  the  same  day,  Donovan  issued  a  writ  of  elegit      ^^v*^ 
on  the  judgment  for  6,000/.,  directed  to  the  Sheriff,  who  v 

thereupon  extended  to  him  the  other  moiety  of  the  same  L^  Bexlet. 
leaseholds ;  and  on  the  same  day,  Donovan  issued  a 
third  writ  of  elegit,  on  the  judgment  for  3,996/.,  in  like 
manner,  on  which  the  sheriff  returned  nil. 

This  gave  rise  to  the  second  question,  whether  Dono- 
van could  be  considered  to  be  in  possession  of  the  Sun- 
ningwell  property  as  tenant  by  elegit. 

The  third  question  arose  under  these  circumstances : 
— When  Donovan  issued  his  three  elegit*,  in  December, 
1816,  the  six  subsequent  annuitants  were  in  possession 
of  Radley, by  their  receiver,  and  in  order  to  prevent  Dono- 
van taking  possession,  it  wan  agreed,  by  deed  of  the 
31st  of  March,  1817,  that  the  receiver  should  continue 
in  possession,  and  pay  Donovan  385/.  a  year  (being  five 
per  cent,  on  the  consideration  money  paid  for  his  three 
annuities).  This  sum  had  accordingly  been  paid, 
but  the  Master,  in  taking  the  accounts,  had,  in  the  first 
place,  attributed  all  the  payments  made  to  Donovan,  in 
respect  of  the  385/.  a  year  out  of  the  Radley  estate, 
and  all  his  receipt  of  rents  from  Cow  Mead,  Ferryham 
and  Sunningwell,  towards  the  discharge  of  the  remain- 
ing judgment  of  3,996/.,  considering  the  other  two  ex- 
tinguished ;  and  he  also  found,  that  allowing  him  credit 
for  the  full  amount  claimed,  he  had  received  much  more 
than  was  sufficient  to  satisfy  the  judgment  for  3,996/. 

The  last  question  was,  whether  the  Plaintiff  (in  respect 
of  his  annuity  of  700/.  a  year  granted  by  Sir  George 
Bowyer  on  the  5th  of  May,  1815),  and  the  other  persons 
claiming  as  incumbrancers  on  the  estate,  could,  as  re- 

voj,.  xvii.  c  garded 
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garded  Donovan,  stand  in  a  better  situation  than  Sir 
George  Botcyer. 

To  this  report,  Donovan  took  four  exceptions,  of 
which  the  first  and  fourth  related  to  the  disallowance 
of  the  claims  generally,  the  second  to  the  extinguishment 
of  the  judgments  for  6,000/.  and  5,620/.,  and  the  third, 
to  the  satisfaction  of  the  judgment  for  3,996/. 

Mr.  Lloyd  and  Mr.  Bichner,  in  support  of  the  ex- 
ceptions. Where  a  judgment  creditor  extends  lands  by 
elegit,  he  holds  quousque  debitum  recuperatum  fuerit, 
and  though  liable  in  equity  to  account  to  the  debtor  for 
the  whole  he  has  received,  he  is  entitled  to  retain  prin- 
cipal and  interest,  whatever  the  amount  of  the  latter 
may  be;  Yates  v.  Hambly(a);  Godfrey  vK  Watson  (b). 
And  if  a  judgment  creditor,  who  has  sued  out  an  elegit 
and  has  obtained  possession,  is  afterwards  evicted,  his 
judgment  is  not  extinguished,  but  he  is  entitled  to  come 
into  equity  for  satisfaction  of  so  much  as  remains  un- 
paid ;  Leaky  v.  Dancer  (c) ;  Ross  v.  Pope  (d).  Nor  is  an 
elegit  any  bar  to  the  creditor  obtaining  such  satisfaction 
in  equity,  unless  the  writ  has  been  regularly  returned 
and  filed ;  and  until  it  is  shown  that  it  has  been  so 
returned  and  filed,  the  Court  must  assume  that  it  has 
not,  Hoes  Case (e).  Here  it  has  not  been  shown  that 
the  writs  of  elegit  were  returned  to  the  Court  from 
whence  they  issued ;  and  if  it  were  so  shown,  there  is  no 
evidence  to  satisfy  the  Court,  as  to  the  particular  judg- 
ment or  the  particular  writ  of  elegit,  by  virtue  of  which 
the  lands  conveyed  to  Donovan  were  extended.  Now 
the  extent  by  the  Sheriff  is  not  of  an  undivided  moiety, 
but  of  a  moiety  by  metes  and  bounds;  that  is,  the  Sheriff 

delivers, 

(a)  2  Jtk.  363.  (d)  1  Plmcd.  72. 

(b)  3  Atk.  517.  (t)  5  Rep.  90a. 
(f)  1  Jtfotf.313. 
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delivers,  not  a  moiety  of  each  particular  tenement,  but  1853. 
only  certain  tenements,  making  in  value  a  moiety  of  the 
whole;  Den  v.  Earl  of  Abingdon  (a).  It  is  essential, 
therefore,  that  those  who  dispute  Mr.  Donovan's  claim  ***&  Bexlbt. 
should  show,  that  some  part  of  the  lands  and  heredita- 
ments, conveyed  to  him  in  1819,  really  formed  part  of 
the  lands  extended  under  each  writ  of  elegit.  The  Plain- 
tiff has  failed  in  doing  so,  and  therefore  the  exceptions 
ought  to  be  allowed.  They  cited  Underbill  v.  Deve- 
rear  (ft). 

Mr.  Roupell  and  Mr.  Speed,  contrd.    A  descent  of 
the  lands  on  the  tenant  by  elegit  is  an  extinguish- 
ment (c);  2  RolCs  Abr.(d),  and  Lancaster  v.  Fielder  (e). 
A  fortiori,  is  it  an  extinguishment,  if  the  tenant  by  elegit 
purchases  the  lands  forming  part  of  his  security;  Dig  h  ton 
v.  Greenvil(f) ;  Crawley  v.  Lidgeat(g).    The  result  of 
the  authorities  is,  that  the  debt  being  gone  by  the  de- 
livery of  possession  by  the  Sheriff,  the  tenant  by  elegit 
is  completely  barred  of  all  further  remedy,  if  that  which 
he  has  obtained  by  the  delivery  is  any  how  destroyed, 
Gilb.  Execution  (A);  for  after  an  elegit,  no  other  spe- 
cies of  execution  can  be  issued;  2  Tidd's  Prac.(i); 
Higgens  Case  (A) ;  Stafford  v.  Clark(l) ;    Glascock  v. 
Morgan  (m).      Even   by  the  statute  (n),  there  is    no 
remedy,  in  case  of  eviction  out  of  part  of  the  lands 
extended ;  that  statute  applying  only  to  the  case  of 
an    absolute   eviction    out   of   the  whole,  Fulwood's 

Case 

(«)  2  Doug.  473.  (g)  Cro.  Jac.  338;    3  Prest. 

(b)  2  Sound.  69.  Conv.  177,  178;   2  Shep.  Touch. 

(c)  Co.  LiU.  150a;   Vin.  Abr.      363—364. 

tit.  Extinguishment,  A. pi  \,  4, 5;  (A)  Pages 43— 50. 

Bro.  Abr.  tit.   Extinguishment,  (t)  Page  1037  (ed.  1828). 

31,56.  (k)  6  Co.  44b. 

(</)  Page  495.  (/)  2  Bing.  377. 

(e)  2  LtL  Raym.  145.  (m)  1  Lev.  92. 

(J)  2  Fentr.  321,  336.  (n)  32  Hen.  8,  c.  5. 
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1853.       Case  (a).     The  statute  binds  a  party  to  the  remedy  in 
v^"**fc/      respect  of  the  whole  or  nothing.     It  is  alleged,  that 
Vm  there  are  two  cases  the  other  way ;  Ross  v.  Pope  (b)  is 

Lord  Bexlet.  citeJ .  Dut  that  does  not  apply  to  the  present  case,  for 
there  a  party  was  suing  on  a  capias  ad  satisfaciendum, 
and  afterwards  took  a  fine  of  part,  which  did  not  dis- 
charge the  whole.  In  Leahy  v.  Dancer  (c),  there  was  a 
total  eviction  of  the  judgment  creditor,  after  the  death 
of  the  tenant  for  life.  It  is  said,  that  until  the  elegit 
has  been  returned  and  filed,  it  is  no  bar,  and  Hoes 
Case  (if)  was  cited,  to  show,  that  until  the  return  is 
proved,  it  must  be  taken  that  there  has  been  no  return. 
And  it  is  said,  that  if  either  of  the  elegits  be  gone  by 
what  has  been  done,  it  is  not  shown  which  it  was ;  to 
this  the  reply  is,  that  they  are  both  gone.  In  the  case 
of  a  writ  of  fi.  fa.,  the  Sheriff  need  not  make  any  re- 
turn, Com.  Dig.  Execution  (e),  but  if  the  return  of  a 
writ  of  elegit  must  be  made,  it  was  the  duty  of  Donovan 
to  show  whether  the  return  to  the  writs  was,  or  not, 
duly  made  to  the  Court  from  which  they  issued,  and 
whether  one  or  both  and  which  of  them  is  gone.  In 
point  of  law,  there  is  no  authority,  except  Moss  v.  Pope, 
adduced  by  the  other  side  in  support  of  their  case,  and 
even  that  was  not  a  case  of  an  extent.  On  the  con- 
trary, the  cases  relied  upon  by  the  Plaintiff  are  all  con- 
sistent, and  clearly  show,  that  the  purchase  by  Dono- 
van deprived  him  of  this  tenancy  by  elegit.  That  was 
his  own  act,  and  it  is  in  vain  to  say,  that  he  did  not 
intend  that  such  should  be  the  result;  it  may  be  so, 
but  that  does  not,  in  any  way,  affect  the  question ;  the 
law  says,  that  under  such  circumstances,  the  elegits  are 
gone.  This  is  a  question  entirely  as  to  the  legal  effect 
of  what  has  been  done ;  when  the  cause  comes  on  for 

further 

(a)  4  Rep.  66  a  ;  Co.  Litt.  289b.        (d)  5  Rep.  90  a. 
(6)  1  Plowd.  72.  (c)  Page  87. 

(c)  1  MoU.  313. 
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farther  directions,  the  equitable  circumstances  may  be        1863. 

considered,  but  not,  as  now,  upon  exceptions.  v^fcv-^' 

Hele 
v. 
Next,  as  to  the  Sunningwell  leasehold.    The  Master  Lord  Bexley. 

finds,  that  Sir  G.  Bowyer  was  only  equitably  interested, 
Donovan  himself  being  in  possession  of  the  legal  term 
by  assignment  from  Rowe.  The  interest  of  Sir  G. 
Bowyer  being  merely  equitable,  was  not  subject  to  an 
extent  under  the  29  Car.  2,  c.  3,  any  more  than  a 
copyhold.  An  equity  of  redemption  of  a  mortgage  in 
fee  is  not  subject  to  an  extent,  nor  can  an  equitable 
interest  in  a  term  be  taken  in  execution;  Scott  v. 
Scholey(a);  Lyster  v.  Dolland(b).  Besides,  if  a  term 
is  held  in  trust  not  for  the  debtor  himself,  but  for 
his  incumbrancers,  it  is  not  extendible;  Harris  v. 
Booker  (c) ;  LethieuVier  v.  Tracy  (d) ;  Doe  d.  Hull  v. 
Greenhill(e).  It  is  incumbent,  therefore,  on  Donovan 
to  show,  that  in  1831,  when  he  issued  the  three  elegit* 
against  Sunningwell,  it  was  liable  to  be  taken  in  execu- 
tion ;  and  if  that  which  is  delivered  by  the  Sheriff  is 
not  liable  to  be  extended,  the  creditor  can  have  no  title, 
because  the  title  is  under  the  statute,  and  not  by  the 
Sheriff.  It  is  absurd  to  say  that  Donovan  was  in  by 
the  elegits,  for  he  was  himself  in  possession  of  Sun- 
ningwell, under  his  legal  title,  at  the  time  they  were 
issued.  It  is  said,  that  the  return  to  one  of  the  writs 
of  elegit  was  nil;  but  the  Master  has  found,  that  the 
judgment,  in  respect  of  which  that  writ  was  issued, 
was  fully  satisfied.  These  exceptions,  therefore,  cannot 
be  sustained. 

Mr.  Lloyd,  in  reply.     If,  in  a  case  coming  within  its 

jurisdiction,  you  apply  to  a  Court  of  Law  for  relief,  you 

must  submit  to  a  decision  confined  to  the  legal  rights ; 

so 

(a)  8  East,  467.  (c)  4  Bing.  96. 

(6)  1  Va.  iwi.  431 ;  3  Br.  C.  C.  {d)  3  Atk.  728. 

478.  (0  4  Bar.  $  Aid.  684. 
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1853.       so  when  this  Court  deals  with  purely  legal  questions,  it 
v^sv-^/      must,  in  like  manner,  treat  and  decide  them  on  mere 

Hele 

v  legal  principles.     But  this  is  not  a  purely  legal  case, 

Lord  Bexley.  it  is  one  which  involves  equitable  circumstances  also. 
It  is  desired  by  the  other  side,  to  postpone  the  decision 
of  the  principal  part  of  this  question  until  the  case 
comes  on  for  further  directions ;  and  it  is  argued,  that 
though  there  may  be  equitable  circumstances  entitling 
Donovan  to  an  equitable  consideration  of  his  case,  yet 
that  they  cannot  be  taken  into  account  upon  excep- 
tions, but  must  be  postponed  until  the  cause  is  heard  on 
further  directions.  This  proposition  cannot  be  main- 
tained, for  the  reference  to  the  Master  was  general,  to  in- 
quire as  to  every  incumbrance,  legal  or  equitable,  affect- 
ing Sir  George  Bowyer's  property ;  and,  consequently, 
equitable  circumstances  come  within  the  scope  of  the 
reference ;  and  if  there  are  circumstances  sufficient  to 
make  out  a  case  entitling  Donovan  to  equitable  relief, 
they  may  very  properly  be  taken  into  consideration  upon 
exceptions.  The  Plaintiff  seeks  to  confine  Donovans 
claim  to  the  literal  state  of  facts  taken  in  before  the 
Master,  and  he  contends,  that  since  the  elegits  are  gone 
at  law,  he  has  no  further  ground  for  relief.  But  the 
reference  to  the  Master  was  to  ascertain  what  incum- 
brances there  were,  and  it  was  his  duty  to  inquire  whe- 
ther the  precise  claim  made  couid  be  substantiated,  and 
if  not  modo  et  forma,  then  to  ascertain  whether  any  dif- 
ferent relief,  more  or  less,  might  be  given.  Donovans 
claim  was  extensive  enough  to  leave  the  whole  ques- 
tion open,  whether,  if  the  elegits  and  the  judgments  to 
secure  the  respective  sums  are  gone  at  law,  the  cove- 
nant to  pay  the  annuity,  which  is  a  collateral  security, 
is  thereby  affected.  The  extinguishment  at  law  of  the 
judgments,  for  the  consideration  paid  for  the  annuity, 
was  no  satisfaction  of  the  covenant  to  pay  the  annuity 
itself;  and  Donovan  might  have  proceeded  both  on  the 

judgments 
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judgments  or  by  action  on  the  covenant  every  year,  and 
could  thus  have  recovered  payment  of  the  annuity, 
toties  quoties.  The  covenant  to  pay  the  annuities  there- 
fore still  subsisted,  and  as  Donovan  was  in  possession  of  Lord  Bexlet. 
Sunningwell  to  secure  them,  all  sums  paid  to  him  there- 
out must  be  held  to  have  been  paid  in  respect  of  those 
annuities. 

As  to  the  return  of  the  writs  of  elegit,  it  is  the  com- 
mon practice  not  to  return  them  until  the  Sheriff  has  been 
ruled  so  to  do,  upon  an  application  to  the  Court.  Here, 
the  Master  has  found,  that  one  was  returned  nil,  but  the 
return  of  the  other  two  is  not  found.  But  if  returned, 
there  is  no  pretence  for  saying  they  were  ever  filed  or  % 
put  upon  record ;  and  till  both,  or  at  least  the  return, 
can  be  shown,  the  judgments  are  not  satisfied.  Nor  is 
the  proposition  universally  true,  that  the  issuing  of  a 
writ  of  elegit  satisfies  a  judgment;  for  you  may,  upon  a 
suggestion  that  there  are  other  lands  in  the  same  or  in 
another  county  belonging  to  the  debtor,  have  another 
writ  of  elegit  to  the  same  or  another  county;  Under  hill  v. 
Devereux(a).  As  to  the  conveyance  to  the  judgment 
creditor  of  part  of  the  lands  taken  under  a  writ  of  elegit 
being  a  discharge  of  the  whole,  all  the  authorities  cited 
relate  to  legal  estates,  that  is,  they  were  cases  ante- 
cedent to  the  Statute  of  Frauds,  which  extended  the 
writ  of  elegit  to  trust  estates.  And  here  we  are  dealing 
with  trust  estates.  There  having  been  no  dealing  with 
the  1,000  years  term  in  Sunningwell  from  1720  till  1824, 
and  the  mortgage  having  been  long  since  satisfied,  the 
legal  term  must  be  presumed  to  have  been  surrendered 
to  Sir  William  St  one  house  ;  Emery  v.  Grocock  (/>) :  it 
passed  to  the  trustees  of  his  will,  and  is  now  vested  in 
the  executors  of  the  late  Lord  Bex  ley,  consequently 
Donovan  had  only  a  trust  estate  therein. 

The 
(a)  2  Sound.  69.  (6)  6  Mad.  6. 
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The  following  authorities  and  cases  were  cited  : — 
King  v.  Ballett  (a) ;  Hesse  v.  Stevenson  (b) ;  Knowles 
v.  Palmer  (c) ;  Heydon  v.  Smith  (d) ;  Nicholson  v. 
Lord  Bsxley.  Bevill(e);  Harman  v.  Cam  (/);  Metcalf  v.  Scho- 
ley  (g) ;  Sir  Gerard  Fleetwood's  Case  (h) ;  Hele  v.  Lord 
Bezley(i);  Bac.  Abr.(k);  Burton's  Compendium  (I) ; 
2  Com.  Big.  (m) ;  1  Stor.  Eq.  Jur.  (n) ;  3  Sugd.  V.  fr 
P.(o);  1  Roll.  Abr.(p);  3  Presf.  Cont;.(9). 

The  Master  of  the  Rolls  reserved  his  judgment. 


April  15.  The  Master  of  the  Rolls. 

The  facts  of  this  case  are  intricate,  and  the  questions 
which  arise  are  more  frequently  discussed  in  the  Courts 
of  Common  Law  than  in  Equity,  and  involve  learning 
and  doctrine  that  is  antiquated,  I  had  almost  said 
obsolete,  and  the  reasoning  on  which  they  depend  is,  in 
many  respects,  of  a  very  technical  character. 

The  question  which  arises  on  these  exceptions  is, 
whether  tke  Master  is  right  in  the  conclusion  he  has 
come  to,  finding  Alexander  Donovan  is  entitled  to  make 
no  claim  against  the  estate  of  Sir  George  Bowyer,  or 
whether  he  is  entitled  to  any  charge  thereon,  either  on 
the  Radley  estate  or  on  the  Sunningwell  estate. 

Although 

(a)  2  Vern.  248.  394  (7th  ed.) 

(6)  1  Ho$.  if  P.  (N.  R.)  133,  (/)  Page  303,  a.  925. 

(c)  Cro.  EUz.  160.  (hi)  Tit.  "  Chancery"  476. 

(d)  Moore,  661.  (n)  Sects.  504,   505,  511,   tt 

(e)  4  Ad.  6f  El.  675.  seq. 

(/)4  Vin.Abr.  pi.  3,  387.  (o)  Page  335  (10th  ed.),  and 
(g)  2  Bos.  tf  P.  (N.  R.)  461.  p.38  (ed.  1851). 

(A)  8  Co.  171.  (/>)  Page  905,  pi.  6. 

(•)  11  Beav.  537.  (q)  Tit.  "  Merger,"  71. 
<*)  Tit. "  Execution,"  D.  393, 
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Although  to  some  extent,  the  facts  are  common  to        1863. 
both  estates,  yet  it  will,  I  think,  be  convenient  to  con-      v^fcv-^/ 
sider  the  claim  with  regard  to  each  estate  separately.  p# 

The  facts  relating  to  the  claim  of  Alexander  Donovan,  **<*&  Bexlby. 
as  found  by  the  Master,  are  as  follows: — [His  Honor 
stated  them.] 

The  duty  of  the  Sheriff,  when  the  writ  of  elegit  is 
delivered  to  him,  does  not  appear  to  be  the  subject  of 
much  doubt.  It  is  his  duty  to  take  an  inquisition  by  a 
jury,  and  by  them  to  value  and  extend  one  half  of  the 
lands  of  the  elegit  debtor,  and  the  inquisition  ought  to 
state  the  lands  extended,  and  the  value  thereof.  When 
this  is  done,  the  Sheriff  should  deliver  to  the  elegit 
creditor  legal  possession  of  the  moiety,  by  metes  and 
bounds ;  and  thereupon,  the  Sheriff  should  return  the 
elegit  and  inquisition  into  the  Court  from  whence  it 
issued,  which  should  thereupon  be  filed  in  that  Court. 
It  does  not,  I  apprehend,  make  any  difference  in  the 
duty  of  the  Sheriff,  that,  in  truth,  two  elegits,  issued  on 
judgments  signed  in  the*  same  term,  were  delivered  to 
him  together;  and  that  the  effect  of  that  proceeding  was, 
that  both  moieties  of  the  entire  land  might  be  extended, 
one  on  each  writ ;  he  was  equally  bound  to  ascertain  by 
inquisition,  and  return  what  lands  were  extended  under 
each  writ,  with  the  values  thereof.  Whether  this  was 
done  in  the  present  case  does  not  appear  ;  the  Master's 
report  is  silent  on  the  subject,  and  no  evidence  seems  to 
have  been  given  before  him  on  the  point.  I  shall  pre- 
sently have  to  consider  the  effect  of  the  absence  of  all 
evidence  on  this  subject. 

The  Sheriff,  it  is  said,  only  delivers  legal  possession, 
and  the  actual  possession  can  only  be  obtained  by  further 
proceedings.  Accordingly,  the  Defendant  Donovan  does 
not  seem,  at  first  at  least,  to  have  obtained  possession 
of  any  hereditaments  under  the  writs  of  elegit,  but  the 

effect 
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effect  of  it  was  this:  [His  Honor  here  stated  tie 
agreement  between  Donovan  and  the  six  annuitants,  Ms 
entry  under  the  elegits,  and  the  conveyances  to  him  of 


Lad  Bmn.  part  0J  tie  property.] 


The  Master  finds,  that  all  the  property  of  Sir  G.  Bowyer 
conveyed  by  these  deeds  was  also  included  in  the  extents 
made  under  the  elegits  issued  in  the  year  1816,  bnt  he 
does  not  state  which  of  these  hereditaments  were  taken 
under  each  elegit,  and  it  is  inconsistent  with  his  finding, 
that  they  were  all  taken  nnder  either  of  them.  This  is 
certain,  that  they  could  not  have  been  taken  under  both, 
inasmuch  as  the  Sheriff  does  not  deliver  an  undivided 
moiety,  but,  as  I  have  already  stated,  a  moiety  by  metes 
and  bounds,  and  of  which  moiety  the  value  is  specified 
in  the  inquisition  and  return  to  the  writ. 

Upon  this  state  of  facts,  the  Master  has  found,  that  the 
two  judgments  for  6,000/.  and  5,620/.  are  extinguished, 
and  this  is  the  subject  of  the  second  exception.  It  is 
not,  I  apprehend,  disputed,  on  either  side,  that  if  a  tenant 
by  elegit  take  a  conveyance  of  the  reversion  of  the  lands 
extended  to  him,  or  of  any  portion  thereof,  the  tenancy 
by  elegit  is  extinguishable,  as  to  the  whole  of  the  lands 
extended.  And  it  is  also  settled  law,  that  when  an  elegit 
is  executed,  by  extent  upon  the  lands  of  the  Defendants, 
and  is  returned  and  filed,  it  is  a  full  satisfaction,  in  law, 
and  an  end  of  the  suit.  If  therefore  these  writs  were 
duly  executed  and  returned,  it  would  seem  to  follow  in 
this  case,  as  a  necessary  consequence,  that  if  the  Sheriff 
bad  extended  to  Alexander  Donovan  any  portion  of 
the  lands  and  hereditaments  so  conveyed  to  him  by  the 
indentures  of  1819,  the  judgment  in  respect  of  which 
the  lands  were  so  extended  was  thereby  satisfied  and 
extinguished. 

On  behalf  of  the  exceptant,  however,  it  is  urged, 

first, 
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first,  that  the  judgment  is  not  satisfied  by  the  extent,        1853. 
unless  the  writ  of  elegit  be  duly  returned  into  the  Court      v^fcv-^/ 
from  whence  it  issued,  which,  in  this  case  it  was  not,  and  v 

secondly,  that  even  if  this  were  decided  against  him,  **«*  Bbxlet. 
there  is  no  evidence  to  satisfy  the  Court,  in  respect  of 
which  judgment  or  in  respect  of  which  writ  of  elegit 
those  lands  were  extended,  which  were  conveyed  to 
Alexander  Donovan.  That  as  the  extent  is  of  a  moiety, 
set  out  by  metes  and  bounds,  it  is  essential  for  the 
Plaintiff  or  for  those  who  dispute  the  claim  of  Alexander 
Donovan  to  show,  that  some  part  of  the  lands  and 
hereditaments  conveyed  to  him  by  the  indentures  of 
1819  were,  in  truth,  part  of  the  lands  extended  under 
each  writ  of  elegit,  and  that  upon  the  examination  of 
the  parcels,  this  does  not  appear  to  be  the  case.         \ 

Certainly,  on  this  part  of  the  case,  I  have  felt  con- 
siderably embarrassed  by  the  obscurity  of  the  facts. 
The  three  conveyances  of  1819  are  silent  with  respect 
to  any  question  as  to  whether  the  lands  so  conveyed 
were  taken  by  either  or  both  elegits.  And  although  I 
have  gone  through  the  papers  as  carefully  as  I  could,  I 
have  been  unable  to  discover,  which  of  the  lands  and 
hereditaments  conveyed  were  included  in  each  extent,  or 
whether  they  were  all  included  in  one,  or  in  fact  (except 
from  the  circumstance  that  they  are  part  of  the  Radley 
estate,  of  which  both  moieties  were  extended)  whether 
these  hereditaments  were  included  in  either  of  the 
extents  ? 

In  this  state  of  circumstances,  I  have  considered  on 
whom  the  burthen  of  proof  properly  lies ;  and  I  am  of 
opinion,  that  the  necessity  of  proving  his  case  falls  on 
the  Defendant  Alexander  Donovan,  who  is  bound  to 
make  out,  under  the  decree,  that  he  is  a  subsisting 
incumbrancer  on  the  Radley  estate,  in  respect  of  the 

judgments 
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1863.  judgments  obtained  by  him.  I  am  of  opinion  that  if 
the  writs  of  elegit,  the  inquisition  taken  thereon,  and 
the  lands  extended,  do  not  appear  by  the  return  thereof 
Lord  Bexley.  $u\y  ^]eds  that  he  might  and  ought  to  have  caused  such 
return  to  be  made  and  filed,  and  that  it  was  not  in  the 
power  of  a  mere  stranger  to  do  so ;  or  if  in  his  power,  that 
it  was  not  his  duty  to  do  so,  and  that  the  Plaintiff  cannot 
be  prejudiced  by  such  omission,  and  if  such  return  was 
not  duly  made  and  filed,  that  the  Defendant  Donovan 
cannot  now  either  complain  of  or  derive  any  advantage 
from  that  circumstance. 

I  am  of  opinion,  therefore,  that  I  must,  in  the  absence 
of  evidence  on  this  subject,  take  the  case  most  strictly 
against  the  Defendant  Donovan,  and  as  he  has  taken  a 
conveyance  to  himself  in  fee,  of  lands  and  hereditaments 
which  the  Master  finds  he  was  already  in  possession  of  as 
tenant  by  elegit,  I  am  of  opinion  that  his  tenancy  by  elegit 
on  the  rest  of  the  property  extended  is  extinguished,  and 
that  the  judgments  in  respect  of  which  they  were  issued 
were  satisfied.  The  consequence  will  be  that  the  second 
exception  must  be  disallowed. 

I  am  now  to  consider  the  case  so  far  as  regards  the 
claim  of  the  Defendant  Donovan  in  respect  of  the 
Sunningwell  leasehold  estate.  The  facts  relating  to  it,  as 
found  by  the  Master,  are  as  follows :  [His  Honor  here 
stated  them.'] 

It  is  contended,  on  the  part  of  the  Plaintiff,  that  as 
there  was  no  dealing  with  the  term  from  1720  till  1824, 
it  must  be  presumed  to  have  been  satisfied  and  duly 
surrendered,  and  that  consequently,  the  legal  interest  in 
this  term  must  be  presumed  to  have  been  in  Sir  William 
Stonehouse  and  to  have  passed  to  the  trustees  of  his  will, 
and  that  consequently,  it  must  now  be  vested  in  the 
executors  of  the  late  Lord  Bexley.     But  I  have  not 

concurred 
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concurred  in  that  argument.      This  was  not  a  term        1863. 

attendant  on  the  inheritance,  but  a  term  in  gross,  and 

to  have  presumed  a  surrender  to  the  reversioner,  would 

have  destroyed  Sir  William  Stonehouses  estate ;  and  no 

authority  has  been  cited  to  me,  nor  am  I  myself  aware 

of  any,  where,  under  these  circumstances,  a  reassignment 

of  the  term  has  been  presumed.     I  think,  therefore,  that 

the  legal  interest  in  the  term  is,  in  the  circumstances  I 

have  mentioned,  vested  in  Alexander  Donovan,  in  trust 

for  Sir  G.  Bowyer  and  the  other  persons  beneficially 

interested  therein  ;  and  I  think,  therefore,  that  this  term 

would,  under  the  10th  section  of  the  Statute  of  Frauds, 

have  been  extendible  at  the  suit  of  a  judgment  creditor. 

But  if  the  conclusion  to  which  I  have  already  cotae 
is  correct,  both  the  judgments  of  5,620/.  and  6,000/.  were 
extinguished  by  what  had  occurred  with  reference  to 
them  in  respect  of.  the  Radley  estate.  No  possession, 
therefore,  can  be  attributed  to  writs  of  elegit  issued  upon 
those  extinguished  judgments,  and  as  the  Sheriff  returned 
nil,  on  the  writ  issuing  in  respect  of  the  remaining  judg- 
ment, I  am  of  opinion,  that  Alexander  Donovan  cannot 
be  considered  to  be  in  possession  of  the  hereditaments 
at  Sunningwelly  as  tenant  by  elegit  under  any  of  those 
judgments. 

Up  to  this  point  I  concur  in  the  view  which  the 
Master  seems  to  have  taken  of  this  case.  But  on  the 
remaining  question,  as  to  the  mode  by  which  the  accounts 
between  Alexander  Donovan  and  the  estate  of  Sir  G. 
Bowyer  are  to  be  adjusted,  I  have  not  come  to  the  same 
conclusion  as  the  Master  seems  to  have  done.  The 
Master,  in  the  first  place,  attributes  all  the  payments  of 
the  385/.  per  annum  out  of  the  Radley  estate,  and  all 
the  receipts  of  rents  from  Cow  Mead  and  Ferryham 
and  from  the  Sunningwell  estate,  towards  the  discharge 

of 


30  CASES  IN  CHANCERY. 

1853.       of  the  remaining  judgment  of  3,996/.     But,  upon  the 
v^fcv-^/      fullest  consideration  I  am  able  to  give  to  this  case,  I  do 
v  not  think  that  this  is  the  just  or  equitable  mode  of  con- 

Lord  Bexley.  gidering  the  case.  Alexander  Donovan  having,  as  I 
think  I  must  assume,  a  power  under  his  writs  of  elegit 
of  taking  possession  of  the  Radley  estate,  then  in  the 
possession  of  the  receiver  for  the  benefit  of  the  six 
annuitants,  enters  into. an  agreement  with  them,  by 
which  he  forbears  taking  possession  or  attempting  to  do 
so,  in  consideration  of  receiving  5/.  per  cent,  per  annum, 
on  each  of  the  sums  advanced  by  him,  Alexander  Dono- 
van, to  Sir  George  Bowyer.  I  am  at  a  loss  to  understand 
on  what  principle  the  Plaintiff  is  entitled  to  attribute 
the  whole  of  this  payment,  towards  satisfaction  of  such 
one  of  the  judgments  as  he  considers  it  most  for  his 
benefit  to  apply  it.  Either  this  was  a  valid  and  legal 
contract  or  it  was  not.  The  Plaintiff  does  not  seek  to 
set  aside  the  contract,  on  the  ground  that  the  parties  to 
it  had  no  power  to  enter  into  it,  or  that  it  was  illegal  or 
void,  but  he  seeks  to  convert  the  contract  (as  it  appears 
to  me)  into  something  other  and  different  from  what  it 
was,  for  his  own  advantage,  or  to  the  prejudice  of  one 
of  the  contracting  parties. 

Assume,  for  the  purpose  of  testing  it,  that  the  third 
judgment  for  3,996/.  had  not  existed,  could  the  Plaintiff 
have  required  the  Defendant  Alexander  Donovan  to 
repay  all  this  annual  sum  of  385/.,  on  the  ground  that 
the  elegits  and  the  judgments  were  extinguished,  by 
reason  of  the  conveyances  of  1819  and  1820;  and  yet 
this  would  not  be  different  from  saying,  that  on  that 
account,  the  Plaintiff  is  entitled  to  attribute  towards  the 
satisfaction  of  one  judgment,  the  payment  agreed  to  be 
made  towards  the  satisfaction  of  the  other. 

Suppose  the  contract  had  been,  that  in  consideration 

of 
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of  interest  at  five  per  cent,  being  paid  on  each  sum  ad-  1853. 
vanced  to  Sir  George  Bowyer  by  the  Defendant  Alex- 
ander  Donovan,  he  had  agreed  to  relinquish  all  his 
right  and  interest  as  tenant  by  elegit.  On  what  prin- 
ciple could  this  Court  have  compelled  him  either  to 
refund  the  money  or  to  apply  it  towards  satisfaction  of 
another  and  a  different  debt  ?  and  the  more  so,  where 
the  Court  is  unable  to  replace  Donovan  in  the  situa- 
tion he  was  in  when  he  entered  into  the  contract 

The  contract  appears  to  me  to  have  been  this: — 
Alexander  Donovan  says  to  the  six  annuitants,  in  con- 
sideration of  your  paying  to  me  five  per  cent,  on  3,000/. 
(the  consideration  paid  for  the  grant  of  the  first  an- 
nuity of  500/.),  on  1,998/.  (the  consideration  paid  for 
the  grant  of  the  second  annuity),  and  of  333/.  on  2,760/. 
(the  consideration  paid  for  the  grant  of  the  third  an- 
nuity of  460/.),  I,  Alexander  Donovan,  agree  to  take 
no  step  to  disturb  your  possession  of  the  Radley  estate, 
although  the  Sheriff,  under  two  writs  of  elegit,  has  given 
me  legal  possession  of  the  whole.  In  my  opinion,  so 
much  of  385/.  per  annum  as  represents  the  interest  at 
5/.  per  cent,  on  the  annuity  of  333/.,  and  no  more,  is 
properly  applicable  toward  keeping  down  the  growing 
payments  of  that  annuity,  and  that  the  rest  of  the 
annual  sum  of  385/.  per  annum  may,  by  Alexander 
Donovan,  be  fairly  applied  towards  the  other  annuities, 
although,  by  the  contract  itself,  he  has,  in  equity,  and 
by  the  conveyances  of  1819  and  1820  he  has  also  at 
law,  precluded  himself  from  obtaining  any  further  be- 
nefit by  the  execution  of  the  writs  of  elegit  sued  out 
by  him. 

The  result  will  be,  that  in  taking  the  account  which 
in  my  opinion  must  be  taken,  unless  the  parties  can  agree 
upon  the  amount,  the  sum  of  about  100/.  per  annum, 

out 
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1853.  out  of  the  385/.,  will  have  to  be  applied  towards  keep- 
ing down  the  growing  payments  of  the  annuity  of  333/. 
per  annum.  I  am  also  of  opinion,  that  the  same  prin- 
Lord  Bexlet.  ciple  is  applicable  to  the  three  conveyances  of  1819  and 
1820.  By  these,  property,  of  the  estimated  value  of 
4,891/.  5*.  in  the  whole,  was  conveyed  to  Alexander 
Donovan,  in  part  satisfaction  of  the  arrears  of  the  three 
annuities.  In  my  opinion,  the  proportionable  part  of 
this  sum,  which  was  properly  attributable  to  the  annuity 
of  333/.,  must  be  applied  in  reduction  of  the  growing 
payments  of  that  annuity. 

I  am  also  of  opinion,  that  so  far  as  the  facts  set  forth 
on  this  report  enable  me  to  judge,  the  receipts  of  Cow 
Mead  and  Ferryham  are  not  attributable  towards  the 
discharge  of  the  annuity  of  333/.  These  pieces  of  land 
were  not  taken  possession  of  either  by  agreement  or 
otherwise,  for  the  purpose  of  satisfying  the  growing  pay- 
ments of  that  annuity;  on  the  contrary,  the  Master  finds, 
that  Donovan  entered  into  possession  thereof  in  the  year 
1825,  and,  as  I  read  the  report,  under  and  by  virtue  of 
the  writs  of  execution  and  the  Sheriffs  return  thereon. 
Whether  he  was  entitled  to  do  so  by  law  (the  tenancy 
by  elegit  being,  in  my  opinion,  at  that  time  extinguished), 
or  whether  he  might  then  have  been,  or  could  now  be 
evicted  from  the  premises,  are  not  questions  which  come 
before  me  for  judicial  decision  on  these  exceptions. 
It  is  sufficient  for  me  to  say,  that  as  he  is  found  to 
have  taken  possession  of  them  under  the  writs  of  exe- 
cution of  the  two  judgments,  the  receipts  must  be  ap- 
plicable towards  keeping  down  the  growing  payments 
of  the  two  annuities  of  500/.  and  460/.,  to  secure  which 
the  judgments  were  given.  I  am  of  opinion,  that  the 
monies  received  by  Alexander  Donovan  in  respect  of  the 
Sunningwell  property,  are  wholly  applicable  towards 
the  discharge  of  the  annuity  of  333/.    In  my  opinion, 

as 
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as   I  have  already  stated,  he  was  not  in  possession        1853. 
thereof  under  any  elegit  or  writ  of  execution.     He  en-      ^^n^^ 
tered  into  possession  in  1828,  by  an  arrangement  with  "E 

Rowe,  and  it  appears  to  me  to  be  proper  to  attribute  his  Lord  Bexley. 
subsequent  possession  of  that  property  to  that  arrange- 
ment, and  the  deed  of  assignment  of  the  legal  interest 
in  the  term  made  to  him  by  Rowe. 

If  the  lands  had  been  extended  by  the  Sheriff,  under 
the  writ  of  elegit  issued  on  the  judgment  for  3,996/.,  it 
appears  to  me  that  a  question  of  some  nicety  might 
have  arisen,  as  to  whether,  in  the  peculiar  circumstances 
of  this  case,  the  Sheriff  could  have  lawfully  extended 
these  lands  in  favour  of  Alexander  Donovan,  the  trustee 
of  the  term,  under  the  10th  section  of  the  Statute  of 
Frauds.  But  as  it  proposed  to  make  him  tenant  by  elegit, 
under  the  writs  issued  on  two  judgments,  which  were,  in 
my  opinion,  satisfied,  at  the  time  of  the  issuing  the  writs, 
and  Alexander  Donovan  being  then  already  himself  in 
possession  of  these  hereditaments,  as  the  assignee  of  the 
legal  term,  I  am  of  opinion,  that  the  whole  transaction 
was  merely  inoperative,  and  that  after  the  acts  of  the 
Sheriff,  Alexander  Donovan  remained  exactly  in  the 
same  position,  with  respect  to  this  property,  as  he  was 
before,  and  as  if  these  last-mentioned  writs  of  elegit 
had  never  issued. 

I  have  then  to  consider,  what  were  the  rights  of  Sir 
G.  Bowyer  against  him,  laying  out  of  consideration, 
as  in  my  opinion  I  must  do,  everything  which  relates 
to  the  annuities  of  460/.  and  500/.,  and  the  two  judg- 
ments of  5,620/.  and  6,000/.  to  secure  them.  In  that 
case,  Sir  G.  Bowyer  would,  I  apprehend,  have  been 
entitled,  at  law,  to  quash  these  writs  of  elegit,  and  to 
have  made  Alexander  Donovan  account  for  the  rents 
and  proceeds  received  by  him,  which  were,  in  fact,  re- 
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1853.  ceived  as  his  trustee  and  for  his  use.  But  as  Alexander 
Donovan  had  a  claim  against  Sir  G.  Bowyer,  in  respect 
of  the  growing  payments  of  the  annuity  of  333/.,  or  so 
Lord  Bexlet.  raucn  thereof  as  is  not  covered  by  so  much  of  the  other 
payments  as  was  properly  applicable  for  that  purpose, 
Donovan  would  be,  in  my  opinion,  entitled  to  set  off 
what  was  due  to  him  in  respect  of  the  annuity,  against 
what  was  due  from  him  in  respect  of  the  rents  and 
profits  of  the  property.  And  I  am  also  of  opinion  that, 
in  that  case,  the  account  would  have  to  be  taken  as 
against  him,  on  the  same  footing  as  if  he  had  been  a 
mortgagee  in  possession,  although,  in  my  opinion,  that 
is  not  the  character  in  which  he  obtained  possession. 

It  is,  in  truth,  in  order  to  avoid  a  circuity-  of  action 
and  remedies,  that  this  Court  would  have  allowed  Alex- 
ander Donovan  to  set  off  what  was  due  from  Sir  G. 
Bowyer,  in  respect  of  the  growing  payments  of  the 
annuity  of  333Z.  against  what  was  due  from  himself, 
A  lexander  Donovan,  in  respect  of  the  rents  of  the  Sun- 
ning well  estate. 

The  next  question  is,  whether  the  Plaintiff  and  the 
other  persons  claiming  as  incumbrancers  on  this  estate, 
can  stand  in  any  better  situation  than  Sir  G.  Bowyer 
himself  could  have  done,  and  I  am  of  opinion  that  they 
cannot.  If  I  am  right  in  the  view  I  take  of  this  case,  the 
same  remedies  that  were  open  to  Sir  George  Bowyer  were 
open  to  them.  They  might,  I  presume,  have  quashed 
the  writs  of  elegit  at  law ;  they  might  have  obtained 
possession,  or  have  got  a  receiver  over  the  property, 
unless  Alexander  Donovans  rights,  in  respect  of  his 
remaining  judgment,  would  have  enabled  him  to  retain 
possession.  As  they  have  taken  no  step  for  this  pur- 
pose, at  least  so  far  as  appears  in  the  evidence  before  me, 
I  think  that  I  must  presume  that  he  was  allowed  to  re- 
tain . 
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tain  possession  with  the  knowledge  that  he  was  applying  1853. 
the  rents  of  this  property  in  the  discharge  of  the  grow- 
ing payment  of  the  annuity,  and  that  they  cannot  now 
complain  of  his  having  done  so,  and  that  consequently,  ****  Bbxlbt* 
whether  on  the  principle  that  he  who  sues  'for  equity 
must  do  equity,  or  on  the  principle  of  his  being  a  quasi 
incumbrancer  on  the  Sunningwell  estate,  or  entitled  to 
a  lien  on  the  rents  thereof,  in  respect  of  the  judgment 
to  secure  the  annuity  of  3332.,  he  must  be  allowed  to 
charge  the  growing  payments  of  that  annuity  as  against 
what  is  due  from  him  for  rents  of  the  Sunningwell  estate. 
The  Master  has  refrained  from  taking  the  account,  be- 
cause as  the  account  is  stated  by  Alexander  Donovan, 
and  giving  him  credit  for  all  the  deductions  he  requires, 
the  balance  of  his  receipts  amounts  to  much  more  than 
is  sufficient  to  satisfy  the  judgment  for  3,996/.  and  costs 
of  the  suit ;  but  I  dissent  from  this  principle  of  taking 
the  account.  This  was  an  annuity  of  333/.,  payable  to 
Alexander  Donovan,  during  the  lives  of  Ann  and  Louisa 
Donovan,  his  daughters,  and  the  life  of  the  survivor; 
the  judgment  for  3,996/.  was  expressed  to  be  a  security 
for  the  growing  payments  of  this  annuity,  and  1  am  at 
a  loss  to  see  on  what  principle  it  can  be  urged,  in  the 
absence  of  any  contract  to  that  effect,  that  when  the 
payments  made  to  Alexander  Donovan  amount  to  or 
exceed  the  amount  of  the  judgment,  the  annuity  of 
333/.  is  thereupon  to  cease.  It  is  true,  that  upon  the 
Master's  view  of  this  case,  from  which  I  have  dissented, 
the  total  amount  of  net  receipts,  admitted  by  Donovan, 
would  far  exceed  all  the  arrears  of  the  annuity  of  333/., 
and  on  that  ground  it  might  have  been  unnecessary  to 
take  the  account;  but  the  principle  stated  in  the  Master's 
report — that  the  receipts  far  exceed  the  amount  of  the 
judgment  and  the  costs  of  suit,  does  not  appear  to  me 
to  be  applicable  to  this  case. 

d2  The 
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1853.  The  result  of  all  this  would  be,  that  the  first  exception 

v^v^/      would  be  allowed,  that  the  second  exception  must  be 
„.  disallowed,  and  that  the  third  and  fourth  exceptions 

Lord  Bexley.  would  be  allowed ;  and  I  should  be  desirous,  if  the 
forms  of  the  Court  permitted  me,  to  direct  that  it  should 
be  referred  back  to  the  Master,  to  take  the  account 
upon  the  principle  I  have  already  stated.  It  is  possible, 
however,  that  some  objection  to  this  course  may  be 
taken,  on  the  grouud  that  this  equity  is  not  properly  an 
incumbrance  on  the  estate,  and  that  the  Master,  accord- 
ingly, could  not,  even  if  he  had  concurred  with  me, 
have  so  taken  the  account.  It  appears  to  me  desirable, 
in  order  to  avoid  this  objection,  that  it  will  be  more 
proper  to  deal  with  this  question  on  further  directions, 
than  to  make  such  an  order  on  the  exceptions ;  but  as 
this  case  has  already  involved  so  much  litigation  and 
expense,  I  have  thought  it  best  to  state  exactly  how, 
in  my  view  of  the  case,  the  account,  as  against  Alexan- 
der Donovan,  ought  to  be  taken,  and  my  desire  to  arrive 
at  that  result,  if  the  forms  of  the  Court  and  the  nature 
of  the  suit  will  permit  me  so  to  do,  instead  of  leaving 
the  parties  to  work  out  their  equities  in  another  suit. 
In  no  event,  however,  should  I  propose  to  refer  the  case 
back  to  the  Master. 

If,  indeed,  it  could  be  referred  back  to  the  same 
Master,  who  is  already  so  conversant  with  this  matter, 
I  might  wish  to  adopt  that  course ;  but  as  this  is  impos- 
sible, it  will,  I  think,  be  better  that  one  of  my  chief 
clerks  should  take  whatever  account  is  to  be  taken 
under  my  directions  in  chambers,  than  that  it  should 
be  referred  to  such  one  of  the  Masters  of  the  Court  as 
may  have  had  the  remaining  references  of  Mr.  Brougham 
transferred  to  him. 

I  think  that  regard  being  had  to  the  difficulty  I  have 

stated, 
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stated,  the  proper  order  to  make  on  these  excep- 
tions will  be,  to  allow  the  first  exception,  to  disallow 
the  second  exception,  neither  to  allow  or  disallow  the 
third  and  fourth  exceptions,  but  to  reserve  the  consi- 
deration thereof  till  the  cause  shall  be  heard  on  further 
directions. 
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No  costs  of  the  exceptions,  and  the  deposit  to  be 
returned. 


Note. — The  cause  has  not  yet  heen  heard  on  further  directions, 
some  other  supplemental  proceedings  having  been  taken  to  perfect  the 
record. 


ASKHAM    V.  BARKER.  March  4,  5. 

April  15, 
T>  Y  the  marriage  settlement  of  William  Askham  and  The  donee  of 

D    Elizabeth,  his  wife,  dated  in  1800,  certain  free-  J^^S; 

holds  at  Woodside,  Wilberfoss,  and  Thursday's  Market,  lawfully  exer- 

were  settled  on  them  successively  for  life ;  and  after  the  jn  BUCij  ^       ' 

death  of  the  survivor,  to  the  use  of  all  and  every,  or  manner,  u  to 

secure  an  ad- 
Such  one  or  more  of  their  children  as  William  Askham  vantage  to 

should  appoint,  and,  in  default,  between  them  equally.  mmself»  y 
Other  property  was  thereby  settled  on  them  for  life,  or  arrange- 
successively,  and  after  the  decease  of  the  survivor,  to  £lpoinTees  in6 

the  whose  favour 
the  power  is 
exercised. 

The  burden  of  proving  the  invalidity  of  an  appointment  lies  on  the  person  who 
seeks  to  set  it  aside,  and  not  only  the  deed,  but  the  whole  matter,  and  all  the 
accompanying  facts,  must  be  examined,  in  order  to  ascertain  the  real  nature  and 
character  of  the  transaction. 

A  tenant  for  life  had  the  power  of  appointing  the  settled  property  amongst  such  of 
bis  children  as  he  should  think  fit  The  trustees  had,  in  breach  of  trust,  lent  him 
part  of  the  trust  monies,  without  taking  any  security.  In  1834,  the  tenant  for  life 
appointed  to  his  daughters  the  money  so  lent  and  500/.  in  exclusion  of  his  son. 
Contemporaneously,  the  daughters  exchanged  the  sum  so  appointed  for  an  estate  of 
the  father,  and  the  old  trustee  retired.  The  transaction  was  supported,  the  estate 
being  worth  the  amount  given  in  exchange. 


38 


1853. 


CASES  IN  CHANCERY. 

the  use  of  the  first  and  other  sons  of  the  marriage  in 
tail  male. 

The  settlement  contained  a  power  to  the  trustees,  to 
sell  and  re-invest  the  proceeds  in  lands,  and  in  the  mean 
time  to  invest  the  proceeds  "in  government  or  real 
securities."  It  also  contained  a  power  to  appoint  new 
trustees.  Oswald  Allen  and  Thomas  Harper  were 
trustees  of  the  settlement. 


On  several  occasions  between  the  year  1801  and 
1834,  the  trustees  sold  various  portions  of  the  property, 
and  out  of  the  proceeds,  they,  in  1802  and  1811,  lent 
to  Mr.  Askham  sums  amounting  in  all  to  4,075/.,  upon 
mortgage  of  some  property  belonging  to  him,  called 
Fishergate.  Subsequently,  in  1817,  1818  and  1828, 
they  lent  him  further  parts  of  the  trust  property, 
amounting  to  2,100/.  and  105/.,  without  taking  any 
security  for  the  same,  and  thereby  committing  a  breach 
of  trust. 

In  1834,  the  transaction  now  complained  of  took  place. 
At  this  time,  his  wife  was  dead,  and  he  had  live  chil- 
dren then  living,  namely,  the  Plaintiff,  John  Askham 
and  four  daughters,  the  youngest  of  whom  was  thirty- 
one  years  of  age.  He  possessed  the  Fishergate  pro- 
perty, subject  to  the  mortgage  to  the  trustees  for  4,075/., 
and  another  property  called  Field- house,  subject  to  a 
mortgage  thereon,  and  he  was  indebted  to  the  trustees 
in  the  sums  of  2,100/.  and  105/. 


By  deed,  dated  the  18th  of  March,  1834,  William 
Askham  appointed  the  two  sums  of  2,100/.  and  105/.  due 
from  him,  and  also  a  further  sum  of  500/.  part  of  the 
remaining  trust  monies,  between  his  four  daughters, 
subject  to  his  life  interest  therein. 

By 
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By  indentures  of  the  24th  and  25th  of  March,  1834,  1853. 
made  between  William  Ashham  and  his  four  daughters, 
William  Ashham  conveyed  the  Fishergate  property 
(subject  to  the  charges  thereon  and  to  his  life  interest 
therein),  and  Field-house,  free  from  the  500/.,  but  sub- 
ject to  his  life  estate,  to  his  four  daughters  in  fee, 
and  they,  by  way  of  exchange,  assigned  Mr.  Ashham 
their  shares  in  the  three  sums  amounting  together  to 
2,705/.  appointed  to  them  by  the  deed  poll  of  the  18th 
of  March,  1834;  and  by  indentures  of  the  same  date 
(24th  and  25th  of  March,  1834)  two  new  trustees  were 
appointed  in  the  place  of  Oswald  Allen,  who  wished  to 
retire,  and  Thomas  Harper,  who  had  died. 

William  Ashham  afterwards,  in  1844,  executed  a 
second  appointment,  whereby  he  appointed  the  trust 
property  not  comprised  in  the  previous  appointment, 
and  all  others  the  property  comprised  in  the  settlement, 
to  his  three  daughters  (the  fourth  being  then  dead). 

William  Askham  having  died  on  the  11th  of  June, 
1848,  the  Plaintiff  instituted  the  present  suit,  whereby  he 
alleged,  that  all  the  deeds  of  1834  formed  part  of  one 
transaction,  and  were  a  mere  devise  to  enable  William 
Ashham  to  release  himself  from  liabilities  which  he  was 
unable  to  meet,  and  that  the  whole  originated  in  the  desire 
of  the  trustee  to  get  released  from  the  consequences  of 
the  breaches  of  trust  committed  by  them  in  advancing 
the  trust  money  to  William  Askham,  and  which  he  could 
neither  repay  nor  secure.  He  further  alleged,  that  there 
was  a  stipulation  upon  making  the  appointment,  that  the 
daughters  would  accept  the  property  at  Fishergate  and 
Field-house  as  a  security  for  the  repayment  of  the  trust 
monies  so  applied,  and  for  which  it  was  an  insufficient 
security.  That  thereby  William  Ashham  not  only 
avoided  the  necessity  of  giving  security,  but  had  ob- 
tained 
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1863.       tained  an  advantage  to  the  extent  of  500/.,  the  residue 
purchase  money  of  Field-house. 

The  bill  prayed,  that  the  deed  poll  of  the  18th  of 
March,  1834,  might  be  declared  a  fraudulent  exercise 
of  the  power,  and  that  both  that  deed  and  the  inden- 
tures of  the  24th  and  25th  of  March,  1834,  might  be 
declared  void,  and  delivered  up  to  be  cancelled,  and 
that  the  estates  of  Oswald  Allen  and  William  Askham 
might  be  declared  liable  to  make  good  all  the  monies 
appointed  and  for  consequential  relief. 

The  evidence,  which  is  fully  set  out  in  the  judgment, 
showed,  that  though  the  whole  of  these  matters  might 
have  formed  but  one  transaction,  and  were  conducted 
together,  yet  that  there  was  no  such  stipulation  or  con- 
dition between  the  father  and  the  daughters,  as  alleged 
by  the  Plaintiff,  and  that  the  value  of  the  property  given 
by  the  father  in  exchange  was,  at  the  time,  sufficient 
to  secure  the  amount  given  by  the  daughters. 

Mr.  22.  Palmer  and  Mr.  Freeling,  for  John  Askham,  the 
Plaintiff.  The  transaction  was  a  fraudulent  bargain  and 
corrupt  exercise  of  the  power.  Mr.  Askham,  the  father, 
had  fallen  into  difficulties  in  1817,  and,  to  relieve  himself, 
he  obtained  advances  of  money  from  the  trustees  of  the 
settlement,  who  thereby  committed  breaches  of  trust,  as 
well  by  taking  no  security  at  all,  in  some  cases,  as  in  taking 
an  insufficient  security  in  others.  Being  unable  to  give 
sufficient  security  or  to  set  the  trust  matters  on  a  proper 
footing,  and  wishing  to  save  the  trustees  from  the  conse- 
quence of  their  breaches  of  trust,  he  made  the  exclusive 
appointment  of  the  18th  of  March,  1834,  having  previ- 
ously made  a  stipulation  or  condition  for  his  doing  so, 
that  his  daughters,  the  appointees,  should  assign  to  him 
the  sums  so  appointed,  in  exchange  for  a  property  of 

less 
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less  value.  He  therefore,  in  reality,  obtained  pecuniary  1853. 
assistance  from  his  daughters,  in  consideration  of  his 
exercising  the  power  in  their  favour.  It  is  impossible, 
therefore,  for  such  a  transaction  to  stand,  Harrison  v. 
Randall  (a);  Conolly  v.  M'Dermott  (b) ;  Jackson  v. 
Jackson  (c) ;  Lane  v.  Page  (d) ;  Daubeny  v.  Cockburn(e); 
Arnold  v.  Hardwick  (/) ;  and  Sugden,  Real  Pro- 
Vcrly  (ff)'  The  daughters  were,  at  the  time,  living  with 
their  father  and  under  his  influence,  and  they  had  no 
professional  advice  in  the  transaction.  This  is  another 
ground  for  setting  aside  the  appointment.  This  case 
was  virtually  decided  by  Lord  Langdale  on  the  demurrer, 
Askhatn  v.  Barker  (h). 

Mr.  Roupell  and  Mr.  Devison,  contra.  The  daugh- 
ters, at  the  time  of  the  appointment,  were  perfectly  com- 
petent to  act  for  themselves,  the  youngest  of  them  being 
above  thirty  years  of  age.  They  both  asked  and  re- 
ceived advice ;  and  there  is  no  evidence  whatever,  that 
they  acted  under  the  influence  of  their  father.  The 
Plaintiff,  who  had  not  been  very  successful  in  his  pur- 
suits in  life,  took  all  he  could  get  in  his  father's  life- 
time, without  complaining  of  the  appointment  in  ques- 
tion, aud  he  now  sets  up  a  claim,  which  the  testator,  if 
be  had  known  of  it  and  had  thought  fit,  might  have 
effectually  prevented,  by  setting  the  matter  straight 
under  a  new  appointment;  Farmer  v.  Martin  (i); 
1  Sugd.  on  Powers  (k).  Mere  suspicion  of  benefit  to  the 
father  is  not  sufficient  to  invalidate  the  appointment ; 
Mc  Queen  v.  Farquhar  (I) ;  Campbell  v.  Home  (m).     As 

to 

(a)  9  Hare,  397.  (g)  Page  513. 

(b)  Beat.  601.  (A)  12  Beav.  499. 

(c)  Drury,  91,  120.  (i)    2  Sim.  502. 
(d)Amb.  233.  (*)  Page 371. 
(e)  1  3!er,62&  (/)  11  Vet.  467. 
(/)  7  Sim.  343.  (m)  1  Y.  $  C.  (C.  C.)  664. 
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1863,  to  the  charge  of  a  corrupt  bargain,  there  is  no  evidence 
except  the  costs  book  of  Mr.  Baxter,  the  solicitor  engaged 
in  the  transactions,  which  has  been  volunteered  by  him 
without  compulsion.  This,  indeed,  proves  the  trans- 
actions to  have  been  contemporaneous,  but  that  does 
not  make  them  corrupt;  nor  does  it  show,  that  the 
daughters  were  acting  under  their  father's  influence,  and 
this  is  denied  by  the  daughters  themselves,  and  by  Mr. 
Baxter.  It  is  said,  that  the  daughters  obtained  some 
advantage,  and  that  the  exchange  converts  the  whole 
transactions  and  fixes  them  with  a  fraud,  though  the 
mere  appointment  of  itself  would  not  have  done  so. 
Mr.  Baxter,  however,  in  his  evidence,  distinctly  states, 
that  he  believed,  at  the  time,  that  the  exchange  was 
perfectly  fair  and  proper.  If  the  first  appointment  be 
invalid,  the  second  is  effectual. 

Mr-  W.  H.  Clarke,  for  the  children  of  the  Plaintiff. 

Mr.  R.  Palmer,  in  reply.  The  alleged  laches  on  the 
part  of  the  Plaintiff  is  answered  by  the  case  of  the 
Duke  of  Leeds  v.  Lord  Amherst  (a),  where  waste  had 
been  committed  by  the  tenant  for  life,  during  the  infancy 
of  the  tenant  in  tail,  who  came  of  age  ten  years  after, 
and  yet  the  tenant  in  tail  was  held  not  barred  by  the 
lapse  of  time,  though  cognisant  of  the  waste,  and  though 
he  did  not  institute  the  suit  till  thirty  years  after  it  oc- 
curred. The  same  rule  applies  to  this  case.  The  Plaintiff 
could  do  nothing  in  his  father's  lifetime,  for  he  could  not 
be  certain  he  would  ever  be  the  person  to  take  in  default, 
even  assuming  that  he  had  a  knowledge  of  what  had 
been  done ;  but  he  had  no  such  knowledge.     It  is  clear 

the 

(a)  2  Ph.  117;  14  Sim.  357. 
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the  father  was  a  gainer  by  the  exercise  of  the  power, 
according  to  the  fair  view  of  the  valuations,  and  that  is 
sufficient  to  invalidate  the  appointment. 

The  Master  of  the  Rolls  reserved  judgment. 


The  Master  of  the  Rolls.  ApU  15. 

This  is  a  suit  instituted  by  the  Plaintiff,  for  the  pur* 
pose  of  obtaining  a  declaration,  that  a  deed  of  the  18th 
March,  1834,  was  a  fraudulent  exercise  of  a  power  of 
appointment  in  favour  of  his  daughters,  by  the  father 
of  the  Plaintiff,  and  seeking  to  set  aside  and  annul  the 
deed  professing  to  exercise  that  power,  and  to  set  aside 
also  two  other  sets  of  deeds  of  the  24th  and  25th  of 
the  same  month,  and  for  the  relief  consequent  upon 
such  declaration  being  made. 

The  ground  upon  which  this  relief  is  asked  is,  that 
this  was  the  case  of  a  stipulation  made  by  the  father  for 
his  own  benefit,  with  some  of  the  objects  of  the  power, 
in  consideration  of  the  exercise  of  it  in  their  favour,  and 
that,  consequently,  this  was  a  fraud  upon  the  power  and 
avoids  the  execution  of  it.  It  is  contended  on  the  part 
of  the  Plaintiff,  I  think  with  reason,  that  it  is  not 
necessary  that  the  benefit  to  accrue  to  the  donee  of  the 
power  should  appear  on  the  face  of  the  instrument,  but 
that  if  the  proceedings,  whether  contemporaneous  or 
subsequent,  which  in  truth  are  a  part  of  the  same  trans- 
action, show  that  the  power  was  exercised  with  the 
view  and  for  the  purpose  of  conferring  an  advantage 
upon  the  donee  of  the  power,  such  exercise  of  it  by  him 
is  a  fraud  upon  the  power  and  is  void  in  this  Court. 
This  general  proposition  is  not  contested  by  the  Defen- 
dants, 
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1853.  dants,  but  they  contend,  that  the  deed  of  the  18th 
March,  1834,  was  not  executed  by  the  father  with  any 
view  to  his  own  advantage,  but  that  it  was  a  valid  and 
bond  fide  exercise  of  the  power  reserved  to  him.  If  the 
Court  should  be  against  the  Defendants  on  this  first 
point,  then  the  Defendants  contend  that  the  defective 
appointment  of  March,  1834,  is  cured  by  a  valid  and 
bona  fide  appointment  to  his  daughters  by  the  father,  in 
a  deed  of  later  date,  viz.,  in  April,  1844,  and  shortly 
before  his  decease.  If  the  Defendants  fail  on  both 
grounds  of  defence,  they  contend  (which  indeed  is  not 
disputed  by  the  Plaintiff)  that  he  must  account  for  the 
sums  of  money  paid  to  him  or  advanced  for  his  benefit 
by  his  father,  the  donee  of  the  power. 

The  first  and  most  important  question  is  the  effect 
of  the  transaction  which  occurred  in  March,  1834.  I 
entertain  no  doubt  of  the  general  principle,  and-  that 
the  donee  or  appointor  cannot,  lawfully,  so  exercise  his 
power,  as  to  secure  an  advantage  to  himself,  by  any 
stipulation  or  arrangement  with  the  appointees  in  whose 
favour  the  power  is  exercised;  and  that  not  merely 
the  deed  executing  the  power,  but  also  the  whole  trans- 
action and  all  the  accompanying  facts,  must  be  carefully 
examined,  for  the  purpose  of  ascertaining  what  was  the 
real  nature  and  character  of  the  proceeding ;  but  I  am 
also  of  opinion,  that  in  this,  as  in  all  other  cases  im- 
puting fraud,  the  burthen  of  the  proof  lies  on  the  person 
who  seeks  to  set  aside  the  transaction.  I  do  not,  how- 
ever, mean  by  this,  that  the  Court  requires  stronger 
evidence  to  satisfy  it  of  the  truth  of  any  fact  in  cases  of 
fraud  than  what  it  requires  in  other  cases,  but  that  the 
fraud  must  be  established  by  fair  and  reasonable  in- 
ferences to  be  deduced  from  the  facts  proved,  and  that 
unless  it  be  so  established,  the  case  fails  and  the  transac- 
tion rests  unimpeached. 

In 
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In  this  case,  the  alleged  fraud  consists  in  the  advan- 
tage stipulated  for  by  the  appointor,  at  the  time  he 
executed  the  power.  The  facts  which  raise  this  question, 
as  established  by  the  evidence  in  the  cause,  are  as  fol- 
lows : — The  power  vested  in  William  Askham  (the 
father  of  the  Plaintiff),  the  exercise  of  which  is  com- 
plained of,  was  created  by  a  post-nuptial  settlement, 
bearing  date  the  20th  and  21st  of  August,  1800,  and 
executed  under  the  decree  of  this  Court,  in  pursuance 
of  articles  entered  into  in  consideration  of  his  marriage 
in  July,  178 1 .  By  this  settlement,  certain  freehold  lands 
and  hereditaments  at  Woodside,  in  the  parish  of  Leeds, 
and  at  Wilberfoss,  in  the  county  of  York,  and  certain 
freehold  messuages  and  houses  in  Thursday  Market,  in 
the  city  of  York,  were  settled,  so  far  as  regarded  the 
property  at  Woodside,  to  the  use  of  the  father  William 
Askham  for  life,  remainder  to  the  use  of  his  wife  for 
life,  and  after  death  of  the  survivor,  to  the  use  of  all 
or  such  one  or  more  of  the  children  of  William  Askham 
and  Elizabeth  his  wife,  for  such  estate  and  in  such 
shares  and  proportions,  and  in  such  manner  and  form, 
with  or  without  power  of  revocation,  as  the  said  William 
Askham  the  father,  at  any  time  or  times  during  his  life, 
by  deed  or  writing  under  his  hand  and  seal  and  attested 
by  two  or  more  witnesses,  or  by  his  last  will  and  testa- 
ment, should  direct,  limit  or  appoint;  and  in  default 
thereof,  to  the  use  of  all  and  every  the  child  and  children 
of  William  Askham  and  Elizabeth  his  wife,  equally  to 
be  divided  between  them ;  with  limitations  for  the  sub- 
stitution of  their  issue,  in  case  of  the  death  of  the  child ; 
with  cross  remainders  in  case  of  death  without  issue ; 
and  if  all  failed,  with  an  ultimate  remainder  to  the  use 
of  William  Askham  the  father  in  fee ;  and  so  far  as  relates 
to  the  property  at  Wilberfo.ss  and  in  Thursday  Market, 
it  was  settled  on  the  wife  Elizabeth  for  her  life,  and 
after  her  decease  to  the  husband   William  Askham  for 
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his  life,  and  after  the  death  of  the  survivor,  for  the  benefit 
of  the  children  of  the  marriage,  in  like  manner  and  sub- 
ject to  the  like  power  of  appointment  as  above  stated 
relating  to  the  property  at  Woodside.  By  the  same 
settlement,  other  property  situate  at  Kirk  Hamerton  and 
certain  closes  at  Wheetwood,  both  in  the  county  of  York, 
were  settled  on  Elizabeth  the  wife  of  William  Askham 
for  life,  with  remainder  to  William  Askham  for  his  life, 
and  after  the  decease  of  the  survivor  to  the  first  and 
other  sons  of  the  marriage  in  tail  made. 


The  settlement  contained  a  power  to  sell  the  property 
comprised  in  the  settlement,  and  to  invest  the  same  in 
the  purchase  of  other  freehold  or  copyhold  lands  in 
England,  and  in  the  mean  time  and  until  such  invest- 
ments could  be  found,  to  invest  the  proceeds  in  the  pur- 
chase of  government  or  real  securities,  and  the  settlement 
also  contained  a  power  to  appoint  new  trustees.  The 
trustees  appointed  by  this  settlement  and  who  accepted 
the  trusts  were  Mr.  Oswald  Allen  and  Mr.  Thomas 
Harper, 

Mr.  William  Askham  carried  on  business  at  Doncas- 
ter  and  was  possessed  of  a  property  there  called  Fisher- 
gate,  which  was  not  included  in  the  settlement. 


In  the  years  1801  and  1802,  the  trustees,  at  the  request 
of  William  Askham  and  his  wife,  sold  various  portions  of 
the  estates  which  were  subject  to  the  power  of  appoint- 
ment, and  also  a  portion  of  the  property  settled  on  the 
eldest  son  of  the  marriage.  The  purchase  money  was 
thus  applied  : — two  sums,  one  of  2,375/.  and  the  other  of 
350/.  were  paid  to  William  Askham,  on  the  security  of  his 
property  of  Fishergate  at  Doncaster,  and  the  remainder 
was  laid  out  in  the  purchase  of  9,305/.  17*.  6d.  consols 
in  the  names  of  two  trustees.  Some 
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Some  time  in  the  year  1811,  2,155/.  13s.  9d.  consols!  1853. 
part  of  this  sum,  was  sold  out  by  the  trustees,  and  the 
produce  thereof,  1,350/.,  was  paid  to  William  Askham 
the  father,  on  the  security  of  a  further  charge  to  that  Barker. 
amount  on  his  property  at  Fishergate,  the  charge  on 
which  therefore,  at  this  time,  amounted  in  the  whole  to 
4,075/. 

Subsequently  to  this,  Mr.  Harper  died,  and  Mr.  0*- 
wald  Allen  became  the  sole  trustee.  In  1810,  Elizabeth 
Askham,  the  mother  of  the  Plaintiff,  died ;  and  in  April, 
1817,  at  the  instance  of  WiUiam  Askham,  Mr.  Allen 
sold  out  1,350/.,  further  part  of  the  consols  standing  in 
the  names  of  the  trustees,  for  the  sum  of  990/.,  which 
he  paid  to  W.  Askham.  In  the  month  of  August  follow- 
ing, he  sold  out  in  like  manner  two  other  sums  of  1,000/. 
and  250/.,  consols,  and  paid  the  proceeds,  amounting 
in  the  whole  to  1,000/.,  to  W.  Askham;  and  on  the  6th 
of  October,  1818,  he  sold  out  a  further  sum  of  150/. 
consols,  for  the  sum  of  110/.  cash,  which  he  also  paid 
to  W.  Askham.  The  amount  of  stock  so  sold  being 
2,750/.,  and  the  money  produced  thereby,  which  was 
paid  to  W.  Askham,  being  2,100/.,  for  the  repayment  of 
which  no  security  whatever  was  given  by  W.  Askham. 

In  the  year  1828,  the  remaining  property  in  Thursday 
Market  was  sold  by  Mr.  Oswald  Allen  for  105/.,  which 
was  paid  by  him  to  W.  Askham,  and  this  also  without 
any  security  being  given  for  the  repayment  thereof. 

Nothing  important  occurs  till  1833  and  1834.  For 
I  think  it  unnecessary,  for  the  determination  of  the  point 
I  am  now  upon,  to  notice  what  had  been  done  for  the 
Plaintiff  by  his  father,  previously  to  1834.  But  before 
considering  the  transaction  of  1834,  it  is  convenient  to 
pause  for  a  moment,  to  review  the  situation  and  condi- 
tion 
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tion  of  the  parties  concerned  at  this  time.  It  is  obvious 
that  all  these  advances,  without  security,  were  breaches 
of  trust,  and  that  if  W.  Askham  should  have  been  unable 
to  repay  them,  Oswald  Allen,  or  his  estate,  would  be 
liable  to  make  good,  not  merely  the  sum  for  which  no 
security  had  been  taken,  but  also  what  had  been  sucured 
on  Fishergate,  to  the  extent  that  that  security  might 
prove  insufficient. 

It  is  alleged  in  the  bill,  that  Mr.  Askham  was,  at  this 
time,  in  difficulties,  and  that  it  would  have  been  impos- 
sible for  him  to  have  repaid  this  sum  of  money;  but 
the  evidence  given  in  the  cause  negatives  this  allegation. 
Mr.  Askham  was  at  this  time  carrying  on,  at  Doncaster, 
a  thriving  trade  as  a  wharfinger ;  he  was  possessed  of 
the  property  called  Fishergate,  which,  though  charged 
with  4,075/.,  part  of  the  trust  funds  advanced  to  him, 
ultimately  produced  between  600/.  and  700/.  more  than 
that  amount,  and  he  was  also  possessed  of  a  house  called 
Field  House,  the  value  of  which  is  estimated,  by  a  wit- 
ness on  behalf  of  the  Plaintiff,  at  1,550/.  and  which 
together  would  about  equal  the  amount  which  Mr.  Ask- 
ham owed  to  this  trust ;  but  this  house  was  subject  to  a 
mortgage  for  500/.,  part  of  the  purchase-money,  which 
remained  unpaid. 

The  state  of  Mr.  Askham  s  family  at  this  time  was  the 
following : — He  had  five  children  living,  the  Plaintiff, 
his  only  surviving  son,  and  four  surviving  daughters, 
viz.  Sarah  Askham  and  Mary  Askham,  who  have  since 
died,  the  Defendant  Mrs.  Barker,  then  Elizabeth  Ask- 
ham,  and  the  Defendant  Ann  Bella  Askham;  an  elder 
son  and  a  daughter  had  both  died  previously  to  this 
time.  The  youngest  of  the  children,  at  this  time,  was 
thirty-one. 

The 
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Tbe  transactions  of  1834  consisted  in  the  execution  1853. 
of  a  deed  of  the  18th  of  March,  and  four  others,  which 
bore  date  respectively  the  24th  and  the  25th  of  March, 
1834.  That  which  bore  date  the  18th  of  March,  1834, 
is  a  deed  poll  under  the  hand  and  seal  of  W.  Askham, 
and  was  duly  executed,  according  to  the  terms  of 
tbe  power  contained  in  the  marriage  settlement.  It 
recited  the  sale  of  the  property,  its  investment  in 
9,305/.  175.  6rf.  consols,  and  that  four  sums  had  been 
sold  out,  producing  2,100/.,  that  the  residue  of  the  stock 
amounted  to  4,400/. ;  and  it  also  recited  the  sale  of 
tbe  property  at  Thursday  Market,  for  105/.  It  then 
recited,  that  W.  Askham,  the  father,  was  desirous  of 
making  an  appointment  in  favour  of  his  four  daughters, 
of  2,700/.,  part  of  the  produce  of  the  property  at  Wood- 
side,  and  the  deed  then  irrevocably  appointed  the  sum 
of  2,100/.,  being  part  of  the  trust  monies  arising  from 
Woodside,  and  the  105/.  produced  by  the  sale  of  the 
Thursday  Market  property,  and  so  much  of  tbe  4,400/. 
consols  as  would  produce  the  sum  of  500/.,  the  same 
being  considered  as  part  of  the  produce  of  the  Woodside 
estate,  subject  to  the  life  estate  of  their  father  therein,  to 
be  equally  divided  between  them  as  tenants  in  common ; 
and  that  when  these  three  sums  of  2, 100/.,  1 05/.  and  500/. 
should  be  laid  out  in  the  purchase  of  land,  the  property 
so  bought  should  (subject  to  the  life  estate  of  the  father) 
be  vested  in  the  four  daughters,  as  tenants  in  common  in 
fee.  If  the  transaction  had  stopped  here,  no  question 
could  have  arisen  as  to  the  validity,  both  at  law  and  in 
equity,  of  this  appointment.  The  father  had  an  absolute 
and  exclusive  power  to  appoint  in  favour  of  any  of  his 
children;  he  selects  his  four  daughters,  and  makes  an 
irrevocable  appointment  in  their  favour;  and  although 
the  validity  of  such  appointment  cannot  depend  upon 
the  propriety  of  the  exercise  of  the  discretion  reposed 
in  the  father,  yet,  in  this  case,  as  the  son  was  tenant  in 
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1853.  teil ,n  remainder  of  the  Wheetwood  property,  or  of  the 
produce  thereof,  it  may  fairly  be  assumed  that  this  was 
do  improper  exercise  of  such  discretion.  It  is  alleged, 
however,  that  in  fact  this  deed  was  but  part  of  one 
transaction,  which,  when  fully  understood,  discloses  a 
corrupt  stipulation,  entered  into  between  the  father  and 
his  daughters,  for  his  own  advantage,  and  that  this  ap- 
pointment was,  in  fact,  so  made,  as  part  of  that  arrange- 
ment, and  that  this  appears  by  the  subsequent  deeds, 
and  the  evidence  in  the  cause.  The  first  set  of  deeds 
of  the  24th  and  25th  of  March,  were  indentures  of  lease 
and  release,  made  between  W.  Askham  the  father  of 
the  one  part,  and  the  four  daughters  of  the  other  part. 
The  release  recited  the  mortgage  of  July,  1801,  by 
which  2,375/.  of  the  trust  money  advanced  to  W.  Askham 
had  been  secured  on  his  property  at  Fishergate,  and 
also  the  mortgage  of  May,  1802,  by  which  350/.,  further 
part  of  the  trust  money  advanced  to  W.  Askham,  had 
been  also  secured  on  Fishergate,  and  also  the  mortgage 
of  July,  1811,  whereby  1,350/.,  further  part  of  the  trust 
money  advanced  to  W.  Askham,  had  been  secured  on 
the  same  premises.  It  also  recited  certain  indentures, 
by  which  the  father  W.  Askham  had  become  possessed 
of  other  property  in  and  near  Doncaster,  including 
therein  the  messuage  called  Field  House,  subject  to  a 
mortgage  of  500/.  thereon,  and  also  the  above-mentioned 
deed  of  appointment ;  and  further,  that  W.  Askham  and 
his  daughters  had  mutually  agreed  to  exchange  the  re- 
versionary sum  of  2,700/.,  so  possessed  by  them,  in  lieu 
of  the  equity  of  redemption  in  the  freehold  and  lease- 
hold messuages  and  hereditaments  at  Doncaster,  and 
subject  to  all  the  mortgages,  except  the  mortgage  of 
500/.,  which  W.  Askham  had  agreed  to  pay  off.  The 
deeds  then  proceeded  to  carry  into  effect  this  proposed 
exchange,  and  W.  Askham  accordingly  conveyed  and 
assigned  the  said  messuages,  tenements  and  heredita- 
ments 
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merits  to  his  daughters,  as  tenants  in  common  in  fee, 
subject  to  the  mortgages  aforesaid,  and  to  his  life  estate 
therein,  and  the  daughters  assigned  and  transferred  to 
the  father  the  said  sums  of  2,100/.,  105/.  and  600/., 
then  vested  in  them,  subject  to  the  life  estate  of  the 
father  therein. 

The  second  set  of  deeds,  executed  on  the  24th  and 
25th  of  March,  1834,  were  indentures  of  lease  and  re- 
lease indorsed  on  the  indenture  of  settlement  of  August, 
1800,  whereby  Richard  Marshall  and  Joseph  Cawood 
were  appointed  new  trustees  of  that  settlement,  in  the 

place  of  Oswald  Allen  and  Thomas  Harper  deceased. 

• 

The  Plaintiff  alleges,  that  all  these  deeds  were  part 
of  one  transaction,  that  the  transaction  in  truth  originated 
in  Oswald  Allen's  insisting  upon  being  discharged  from 
bis  office  of  trustee,  and  upou  William  Askhams  repay- 
ing or  giving  security  for  the  monies  advanced  to  him, 
which  he  was  unable  to  do,  and  without  which  the  new 
trustees  could  not  be  induced  to  accept  the  office  of 
trustees ;  and  that  in  truth,  this  was  a  device  and  a 
colorable  mode  of  enabling  William  Ashham  to  release 
himself  and  the  trustees  from  all  further  liability,  by 
making  an  appointment  to  his  daughters,  on  condition 
that  they  would  accept  as  a  security  for  the  repayment 
of  the  trusts  sums  so  appointed  to  them,  that  which,  in 
truth,  was  no  sufficient  security ;  so  that,  by  this  transac- 
tion, not  only  did  William  Ashham  avoid  the  necessity 
of  paying  or  giving  ample  security  for  2,205/.,  but  he 
also  obtained  500/.,  by  which  he  was  enabled  to  pay  the 
residue  of  the  purchase  money  due  on  Field  House. 

I  have,  for  the  purpose  of  considering  this  question, 
carefully  read  the  evidence  both  oral  and  documentary, 
and  paid  particular  attention  to  the  diary  of  Mr.  Baxter, 
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which  gives  a  detailed  account  of  the  course  which  this 
affair  took  and  how  it  was  conducted  :  in  the  first 
place,  1  am  of  opinion,  that  it  was  all  conducted  together 
and  carried  into  effect  as  one  transaction  ;  but  I  am  also 
of  opinion,  that  if  the  property  on  which  the  2,700/.  was 
charged  was,  at  the  time,  an  ample  security,  the  transac- 
tion cannot  be  impeached,  on  the  ground  that  the  ap- 
pointment was  a  fraud  on  the  power.  The  trustees  had 
full  power  to  advance  the  money  on  real  security;  and  if 
the  trustees  or  if  Oswald  Allan  had  advanced  this  money 
to  William  Askham  on  the  security  of  this  property  and 
it  turned  out  sufficient,  no  one  could  have  complained  of 
the  transaction.  If  the  exchange  had  taken  place  im- 
mediately after  the  appointment  had  been  made  with  a 
stranger,  who  had  been  the  owner  of  the  equity  of  re- 
demption in  Fishergate  and  in  Field  House,  it  would, 
in  my  opinion,  have  been  perfectly  good,  unless  there 
had  been  some  other  ingredient  in  the  transaction  not 
now  appearing.  As,  however,  it  was  made  with  the 
father,  I  am  of  opinion  that  I  must  examine  the  matter 
more  closely,  and  see  what  advantage  he  obtained  by 
the  transaction.  He  owed  2,205/.  to  the  trust ;  by  this 
transaction  that  sum  was  secured  upon  his  freehold  and 
leasehold  property  at  Doncaster.  It  is  true  that  he  re- 
ceived 500/.;  and  if  that  sum  had  been  advanced,  to  be 
spent  and  applied  by  him,  although  he  gave  security  for 
it,  some  difficulty  might  have  arisen,  at  least  if  the  case 
of  Arnold  v.  Hardwick  (a)  is  applicable  to  this  case ; 
but  in  truth  the  500/.  was  paid  to  him,  for  the  purpose 
of  being  applied  in  paying  off  a  prior  charge,  to  that 
amount,  on  the  property  given  as  a  security  for  the  rest 
of  the  money  advanced  ;  so  that  in  truth  William  Ask- 
ham obtained  no  advantage  by  this  part  of  the  transac- 
tion, and  the  security  for  the  rest  of  the  trust  money,  so 
far  as  it  was  on  the  property  thus  freed  from  the  prior 

charge, 
(a)  7  Sim.  343. 
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charge,  was  improved,  by  being  made  part  of  a  first  1853. 
instead  of  being  a  second  charge.  So  far,  therefore,  as 
regards  the  500/.,  and  assuming  the  rest  of  the  transac- 
tion to  have  taken  place,  this  part  of  it  appears  to  me  Barker, 
to  have  been  beneficial  to  the  appointees.  The  proceed- 
ing, as  it  appears  to  me,  can  be  best  considered  by 
examining  the  case  by  steps.  A  man  has  received  from 
bis  trustees  a  fund  over  which  he  has  a  power  of  appoint- 
ment ;  if  he  then  secure  this  sum  to  the  trustees,  by  mort- 
gage on  his  property,  and  afterwards  appoint  it  amongst 
some  of  the  objects  of  the  power,  no  one  could  object  to 
it,  on  the  ground  that  it  was  a  fraudulent  exercise  of  the 
power ;  although  the  trustees  might  be  liable  to  their 
cestui*  que  trust,  if  the  security  on  which  the  money  was 
advanced  was  insufficient.  The  next  step  is,  that  where 
the  appointment  is  made  of  the  trust  fund  which  had  been 
previously  advanced  to  their  appointee,  and  he  afterwards 
gives  security  for  the  repayment  thereof;  in  this  case 
also,  if  not  made  by  arrangement  with  the  appointees, 
the  only  question  would  be  the  liability  of  the  trustees, 
if  the  security  was  insufficient.  In  the  case  before  the 
Court,  it  goes  one  step  further,  viz.,  an  arrangement  is 
made,  by  which  the  appointees  agree  to  take  the  secu- 
rity in  question  and  thereby  to  exonerate  the  trustees. 
Unless  it  can  be  shown  that  the  security  was  insufficient, 
that  the  appointees  knew  this  to  be  the  case,  and  that 
the  appointment  was  made,  on  condition  that  the  ap- 
pointees should  accept  such  insufficient  security,  as  a 
means  of  preventing  the  appointor  from  being  pressed 
by  the  trustees  to  replace  the  money,  I  think  that  the 
transaction  cannot  be  impeached. 

I  find  no  direct  trace  of  any  such  stipulation  in  the 
evidence.  On  the  contrary,  the  evidence  of  Mr.  Mar- 
shall and  Mr.  Baxter  seems  to  me  to  negative  any  such 
a  supposition  on  the  part  of  the  trustees,  and  Mrs. 

Barker 
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1863.  Barker  (whose  evidence  no  doubt  is  given  under  the 
bias  of  interest),  distinctly  swears,  that  there  was  no 
promise  or  stipulation,  but  that  the  matter  was  con- 
ducted, as  a  matter  of  business,  by  Mr. Baxter  on  behalf 
of  herself  and  her  sisters,  and  that  they  well  knew  the 
value  of  the  property  to  be  taken  in  exchange  for  the 
2,700/.  If  there  was  no  such  stipulation,  but  the  father 
had  induced  the  appointees  to  believe  the  security  to  be 
good,  and  had  imposed  upon  them  as  to  the  value  thereof, 
so  that,  though  they  had  agreed  to  make  the  exchange 
in  question,  they  did  so  in  the  belief  that  their  father 
would  not  have  derived  any  benefit  or  advantage  from 
this  transaction,  then  a  question  of  some  difficulty  might 
have  arisen,  to  this  effect: — whether  the  appointment 
would  not  have  been  good  to  the  extent  of  the  value  of 
the  security,  and  whether  the  dictum  of  Lord  Hardwiche 
in  Lane  v.  Page  (a)  could,  in  such  a  case  as  that  which 
I  am  supposing,  be  considered  to  be  overruled  by  the 
decision  of  Sir  Wm.  Grant  in  Daubeny  v.  Cockburn(b). 
I  think  it,  however,  unnecessary  to  consider  that  ques- 
tion, because,  in  my  opinion,  it  must  be  determined,  as 
a  preliminary  condition,  that  the  security  was  insuffi- 
cient, and  because  in  my  opinion  the  burthen  of  prov- 
ing this  falls  on  the  Plaintiff,  and  he  has  failed  in  so 
doing. 

The  amount  of  the  trust  property  mortgaged  on 
Fishergate  was  4,075/.,  the  amount  of  the  sum  ap- 
pointed was  2,700/.,  making  together  the  sum  of  6,775/. 
Fishergate  has  since  been  sold  and  has  produced  the  sum 
of  4,734/.,  leaving  659/.  and  the  property  called  Field 
House  applicable  towards  the  payment  of  the  2,700/. 
Field  House  remains  unsold,  and  it  is  always  difficult  to 

ascertain 

(a)  4m6.234.  (6)  1  Mer.  626. 
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ascertain  the  value  of  the  property  in  the  circumstances.        1853. 
The  Plaintiff's  witnesses  estimate  it  at  1,550/.,  which 
would  leaare  a  deficiency  of  491/.  to  pay  the  charge 
upon  it,  but  Thomas  Waite,  an  auctioneer  and  valuer, 
examined  on  behalf  of  the  Defendants,  values  Field 
House  at  2,700/.     He  says  that  the  property  at  Doncas- 
ter  has  fallen  in  value  materially  since  1834,  by  reason 
of  the  railways  diverting  traffic  from  that  town.     He 
values  the  whole  property,  that  is,  Fishergate  and  Field 
Howe,  in  1834  at  7,800/.;  in  1840  at  7,276/.;  and  at 
present  at  6,975/.    The  lowest  of  these  sums  would  be 
more  than  sufficient  to  pay  all  the  charges  upon  it.     In 
contested  cases  of  the  value  of  unsold  property,  the 
Court  usually  finds  that  there  is  an  excess  of  valuation 
on  both  sides,  and  that  the  surveyors  or  auctioneers  are 
commonly  and  not  unnaturally  influenced  by  consider- 
ing on  whose  behalf  they  value  the  property.     The 
Court,  therefore,  eagerly  searches  for  any  circumstance 
by  which  to  ascertain  value  which  is  independent  of  the 
opinion  of  surveyors,  and  it  is  remarkable,  that  the  only 
fact  of  that  nature,  in  this  case,  puts  the  value  still 
higher  than  the  witnesses  on  the  part  of  the  Defendants; 
for  it  appears  by  the  evidence  of  the  Defendants,  that 
William  Ashham  refused  an  offer  of  4,000/.  made  to  him 
for  the  purchase  of  Field  House  in  the  year  1831,  which 
would  raise  the  total  value  of  the  property  at  that  time 
to  between  8,000/.  and  9,000/.    The  great  importance 
however  of  this  evidence  is,  that  it  establishes  what 
William  Askham  believed  to  be  the  value  of  the  pro- 
perty, and  therefore  negatives  the  supposition,  that  in 
1834  he  meant  to  give  or  to  persuade  his  daughters  to 
accept  an  insufficient  security  for  the  money  appointed. 

Upon  the  whole  it  appears  to  me,  that  the  security, 
although  not  such  as  trustees  would  have  been  advised 
to  advance  money  upon  to  the  extent  of  6,775/.,  was 

nevertheless 
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1863. 


nevertheless  a  fair  and  reasonable  security  for  that 
amount  in  the  year  1834,  and  would  then,  if  sold,  have 
realised  more  than  the  total  amount  charged  upon  it. 
At  all  events,  I  am  of  opinion,  that  the  Plaintiff  has 
not  (as  in  my  opinion  it  was  essential  for  the  success  of 
his  case  that  he  should  do)  proved  that  the  security  was 
insufficient  Having  come  to  this  conclusion,  it  is  un- 
necessary for  me  to  go  into  the  other  parts  of  the  case. 
I  give,  therefore,  no  opinion  as  to  whether  there  was  or 
was  not  a  valid  appointment  by  a  subsequent  instrument 
on  the  assumption  that  the  appointment  of  1834  was  void : 
or,  on  the  double  assumption  that  the  appointmentof  1834 
was  void  and  that  no  subsequent  valid  appointment  has 
been  executed,  to  what  extent  and  in  what  way  the 
Plaintiff,  if  he  set  aside  the  deeds  of  1834,  ought  to  ac- 
count for  the  money  received  by  him  from  his  father  by 
way  of  advancement.  I  am  unwilling  to  prejudice  those 
parts  of  the  case  by  any  observations  of  mine,  in  case 
this  suit  should  be  carried  further. 


In  my  opinion,  the  Plaintiff  fails  in  the  material  part 
of  his  case,  viz.,  in  proving  the  fact  which  is  essential  to 
make  the  appointment  of  18th  March,  1834,  a  fraud  on 
the  power.  And  as  he  fails,  in  a  case  of  this  descrip- 
tion, his  bill  must  be  dismissed  with  costs.  I  think  it 
proper  to  add,  that  I  consider  my  decree  to  be  perfectly 
consistent  with  that  of  Lord  Langdale  on  the  demurrer, 
as  the  facts  which  come  out  in  evidence  do  not  substan- 
tiate the  charge  contained  in  the  bill,  and  on  which  Lord 
Langdale  relied,  when  he  overruled  the  demurrer  put  in 
by  the  Defendants.  Upon  an  attentive  perusal  of  the 
bill,  it  appears  to  me  that  he  could  not  have  arrived  at 
any  other  conclusion. 
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1853. 


AINSLIE  v.  SIMS. 

April  15, 
rpHE  Plaintiff  in  his  bill  described  himself  as  "  of  A  Plaintiff, 
A  Fart  William,  Inverness,  in  the  kingdom  of  Scot-  £gJ22d 
land,  but  now  residing  at  No.  8,  Edmund  Place,  Alders-  domiciled  in 
gate  Street,  in  the  city  of  London."  A  motion  was  now  finished  lodg- 
made  that  he  might  give  security  for  costs.  The  affidavit  j?*8  m  J"** 
in  support  of  the  motion  stated,  that  the  Plaintiff  usually  filed  his  bill. 

resided  and  was  domiciled  at  Inverness,  and  was  then  He .'  .  *'  ™e 

'  mast  give  se- 

carrying  on,  at  the  same  place,  a  very  extensive  business,  curity  for  costs. 

as  a  merchant,  and  had  done  so  for  several  years,  either 

by  himself,  or  in  partnership  with  his  brother.    That  one 

Forbes  was  the  tenant  of  the  house  No.  8,  Edmund 

Place,  and  that  the  Plaintiff  had  taken  lodgings  and 

resided  there,  but  had  not  done  so  for  any  length  of 

time,  nor  had  he  engaged  them  for  any  definite  term. 

To  this  the  Plaintiff  made  no  affidavit  in  reply. 

Mr.  jR.  Palmer,  and  Mr.  G.  L.  Russell,  in  support  of 
the  motion,  contended,  that  inasmuch  as  the  Plaintiff 
was  resident  and  domiciled  out  of  the  jurisdiction, 
though  temporarily  staying  in  England,  the  Defendant 
was  entitled  to  the  order  asked,  or  to  a  stay  of  pro- 
ceedings; Green  v.  Charnock  (a) ;  Seilazv.  Hanson  (b); 
Hoby  v.  Hitchcock  (c). 

Mr.  Roupell  and  Mr.  Martindale,  contra.  The  Plain- 
tiff is  domiciled  in  Scotland,  but  he  is  now  residing 

within 

(a)  3  Bro.  C.  C.  371  ;  2  Cox,  (b)  5  Vet.  261. 

284;  1  Veijun.  396.  (c)  5  Ves.  698. 
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1853.       within  the  jurisdiction.    [The  Master  of  the  Rolls. 

s^^,/      The  residence  of  the  Plaintiff  is  ambiguous.    He  does 

inslib      not  state  whe|ker  ^e  intends  to  remain  here.     His  busi- 

V. 

Sims.  ness  is  out  of  the  jurisdiction,  and  he  does  not  show 
any  reasonable  likelihood  of  his  remaining  here.  If  he 
merely  came  here  on  a  visit,  that  would  not  be  sufficient 
to  relieve  him  from  the  obligation  to  find  security  for 
costs.]  His  person  and  property  are  both  liable  to  the 
process  of  the  Court.  It  is  not  alleged  that  he  is 
about  to  leave,  or  that  he  has  any  intention  of  leaving 
London,  or  that  his  residence  within  the  jurisdiction  is 
but  temporary.  He  has  truly  stated  his  residence,  and 
there  is  no  case  in  which  security  for  costs  has  been 
required,  where  the  Plaintiff's  property  and  person  are 
within  the  jurisdiction,  and  where  he  has  not  misrepre- 
sented his  actual  residence,  on  the  face  of  his  bill. 

The  Master  of  the  Rolls. 

I  can  only  deal  with  the  facts  of  the  case  now  before 
me.  The  question  does  not  depend  on  any  technical 
rule,  but  I  must  see  if  the  Defendant  has  a  fair  and  rea- 
sonable chance  of  finding  the  Plaintiff,  to  answer  the 
process  of  the  Court,  in  case  he  should  be  wanted,  and 
I  am  of  opinion  that  he  has  not.  I  by  no  means  say, 
that  if  a  foreigner  were  to  come  here  and  take  up  his 
abode,  and  hire  a  house  for  a  certain  period,  he  would 
be  required  to  give  security  for  costs.  But  here  it  is 
obvious  from  the  affidavits,  that  the  Plaintiff,  whose 
permanent  residence,  business  and  domicile  is  in  Scot- 
land, might  have  come  and  taken  lodgings  within  the 
jurisdiction  for  the  express  purpose  of  avoiding  the 
necessity  of  giving  security  for  costs.  I  think  he  is 
bound  to  show  the  contrary;  for  if  it  were  otherwise,  any 
person  living  on  the  continent  might  sue  any  person  in 
this  country,  without  incurring  any  liability.     He  would 

have 
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have  nothing  to  do  but  to  cross  the  channel,  and  de- 
scribe himself  as  residing  at  an  inn  at  Dover ;  he  might 
leave  when  he  pleased,  and  if  his  motions  were  watched, 
come  back  again. 

I  concur  in  the  argument,  that  the  facts  show  a  mere 
colourable  residence,  which  has  imposed  the  burthen  of 
proving  the  contrary  on  the  Plaintiff,  and  he  has  not 
done  so.  I  must  therefore  order  the  Plaintiff  to  give 
security  for  costs. 


Re  MOSS. 

April  15. 
A     SOLICITOR  stipulated  with  his  client   for  in-  A  solicitor  en- 

-"-    terest  on  his  bill  of  costs,  with  annual  rests,  and  *****  ^  * 

'  '  special  agree- 

that  he  should  have  a  lien  on  the  estate  recovered.  merit  with  his 

client  for  in- 
terest on  his 
The  client  obtained  an  order  of  course  to  tax  the  bill.  t»U>  with  an- 
nual rests,  and 
for  a  charge  on 
Mr.  R.  Palmer y  Mr.  W.  M.  James  and  Mr.  E.  Webster  the  estate  re- 
moved to  discharge  it,  on  the  ground,  that  it  ought  not,  Jha*  this  was 

under  such  circumstances,  to  have  been  obtained  ex  not  a  proper 

'  .  case  for  an 

parte.     In  re  Winterbottom  (a)  was  cited.  or^er  0f  eoarse 

for  taxation, 

.  >  an<l  rocl1  an 

Mr.  Prior f  contra.  order  was  dis-   ' 

charged. 

The  Master  of  the  Rolls. 

The  Taxing  Master,  under  this  order,  would  be  bound 
to  tax  in  the  ordinary  way.  I  think  there  is  a  sufficient 
question  to  make  an  order  of  course,  in  such  a  case,  im- 
proper.    It  must,  therefore,  be  discharged. 

(a)  15  Bcav.  80. 
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MZtrU2\5U'  The  Duke  of  BEAUFORT  v.  PATRICK. 

In  1794,  an  act  jjf  1793,  a  company  was  formed,  for  the  purpose  of 
authorized  the    I  .  ,        ,  „    ,        ,       «  ^ 

making  of  a  making  a  canal  to  be  called  "  the  Swansea  Canal, 

^rouch^land     wh'cn  was  to  pass  over  lands  of  which  the  Duke  of 

of  which  A.       Beaufort  and  Mr.  Popkin  were  the  owners, 
was  the  owner 

fe^f  and  At  that  time  there  existed  on  the  lands  of  the  Duke 

upon  payment  and  Mr.  Popkin  a  private  canal  or  cut  in  part  of  the 

sation  C°hePen"  ^ne  °^ tne  intended  canal,  which  it  was  arranged  should 

land  was  to  De  deepened  and  widened,  and  then  form  part  of  the 
vest  in  the  _.  .  ■»»  ,*- 

company.   An  canal.      Ihis  cut  had    been  made  by  Messrs.  Morris 

arrangement  £  qq  for  tjje  purp0Ses  0f  their  business,  upon  a  part 
was  made  in  7  r     r  r  r 

respect  of  com-  of  the  waste  of  the  manor  of  Trewyddfa,  granted   to  ' 

Kt°notWith  Morru  by  the  then  Duke  of  Beaufort,  the  lord  of  the 

with  A.    The   manor,  and  on  which  Morris  and  his  partners  had  erected 

canal  was 

made, "  with     copper  smelting  works,  and  partly  on  certain  copyhold 

the  full  consent  ]an(j  0f  the  same  manor,  which,  in  1779,  had  been  demised 

and  approba-  . 

tiou  of  and  in    to  Morris  for  a  terra  of  sixty-five  years,  but  without  any 

wUh'tte wishes  Power  to  ma^e  the  cut,  by  Popkin,  the  owner  in  fee. 

of  A."  whose 

name  was  men-      The  act  passed  on  the  23rd  of  May,  1794(a).      It 

act  andVwas   Prov*ded  that  the  Duke  and  not  the  company  should 

enjoyed  until  have  power  to  make  that  part  of  the  canal  which  passed 
the  expiration  -  , 

of  the  lease  in  ^  through 

1844.   There-  (°)  34  Geo.  3,  c.  cix. 

presentatives 

of  A.  then  recovered  at  law  the  land  taken  for  the  canal.  Held,  in  equity,  that  A. 
having  thus  sanctioned  the  formation  of  the  canal,  was  not  entitled  to  retake  possession, 
hut  only  to  a  fair  compensation,  to  be  determined  by  the  agricultural  value  of  the  land 
taken,  as  calculated  in  1844,  and  not  in  1794.  Held,  secondly,  that  persons  who  had 
bought  A.'s  property  with  notice  in  the  conditions  of  sale  as  to  the  canal  were  equally 
bound  by  the  same  equity.  Held,  thirdly,  that  this  Court  might  itself  determine  the 
amount  of  compensation. 


1779.  Lease  for  sixty-five  years. 

1783.  Mortgage. 

1784.  Foreclosure  suits. 

1793.  Order  for  sale. 

1794.  Act. 


1797.  Canal  opened. 

1797.  Arrangement  with  lessee. 

1800.  Sale  to  Calland. 

1808.  Letter. 

1844.  Lease  expires. 
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through  the  manor  of  Trewyddfa,  including  the  cut  and        1853. 
several  yards  at  each  end  of  it,  and  the  same  powers 
were  given  to  the  Duke  as  to  taking  the  lands,  making  this 
part  of  the  canal,  and  levying  the  dues  or  tolls  thereon, 
as  were  given  to  the  company,  in  respect  of  the  remain- 
ing part.    The  act  limited  the  time  in  both  cases  for 
completing  the  canal  to  two  years,  and  imposed  a  fine 
of  500/.  a-year,  to  be  paid  by  either  party  to  the  other, 
in  the  event  of  either  failing  to  make  the  canal  within 
the  time,  till  it  should  be  completed.     By  the  47th  sec- 
tion it  was  enacted,  that  upon  payment  of  the  purchase 
and  compensation  money  determined  by  certain  com- 
missioners, or  assessed  by  a  jury,  it  should  be  lawful 
for  the  canal  company  to  enter  upon  such  lands,  or 
before  such  payment  or  tender,  by  leave  of  the  owners 
or  occupiers,  and   that  thereupon   such   land   should 
thenceforth  vest  in  the  company  for  the  purpose  of  the 
act.    The  act  also  provided  that  the  commissioners,  ap- 
pointed by  the  act  to  settle  the  value  of  lands  taken 
and   damage  done  and   to  adjust  differences,  should 
entertain  no  complaint  for  injury  or  damage  not  made 
within  three  months  from  the  time  it  was  done.   Popkin, 
as  one  of  the  proprietors,  was  of  course  included  in  the 
special  act,  and  he  appeared  also  to  have  been  a  promoter 
of  the  undertaking,  and  was  mentioned,  by  name,  in 
the  1st  section  of  the  act  as  a  proprietor,  and  in  the  1 15th 
section,  which  protected  his  rights  and  interest  in  the  fee 
of  Trewyddfa,  except  so  far  as  was  necessary  for  making 
the  canal.    The  canal  was  not  opened  for  general  traffic 
till  1797,  and  even  then  nothing  had  been  done  to  im- 
prove or  widen  the  cut,  according  to  the  dimensions 
directed  by  the  act.     On  the  9th  of  August,  1797,  how- 
ever, an  arrangement  was  entered  into  between  the  then 
Duke  of  Beaufort  of  the  one  part,  and  Morris  and  Co. 
the  lessees,  of  the  other,  whereby  it  was  agreed,  that  the 
two  parties  should  be  jointly^interested  in  making  and 

maintaining 
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1863.  maintaining  that  part  of  the  canal  passing  through  the 
manor  or  fee  of  Trewyddfa,  and  in  widening  and  im- 
proving the  cut,  so  as  to  make  it  correspond  with  the 
rest  of  the  canal,  and  an  arrangement  was  made  as  to 
the  division  of  the  tolls  to  be  taken  by  the  Duke,  and 
the  compensation  to  Morris  &  Co.  for  their  interest  in 
the  cut  and  the  additional  land  taken  ;  but  this  agree- 
ment, and  the  stipulations  contained  in  it,  were  not 
authorized  by  the  lease  of  1779. 

No  agreement,  however,  appeared  to  have  ever  been 
made  between  the  Duke  and  Popkin,  or  the  reversioners 
entitled  to  the  lands  on  the  expiration  of  the  lease,  as  to 
compensation  for  his  or  their  interest;  but  a  letter,  dated 
8th  of  January,  1808,  written  by  the  Duke's  agent  to  the 
solicitors  of  the  parties  entitled  to  the  reversion,  request- 
ing "  information  upon  the  subject  of  the  consideration 
to  be  paid  by  the  Duke  of  Beaufort,  for  the  land  taken 
from  Mr.  Popkin's  property,"  showed,  that  there  had 
been  negotiations  respecting  it  which  terminated  in 
nothing. 

In  1783,  Popkin  had  mortgaged  the  copyholds  in 
question.  Two  suits  for  foreclosure  being  instituted,  two 
orders  were  made,  one  in  November,  1793,  and  the  other 
in  July,  1794,  for  the  sale  of  the  mortgage  property; 
and  in  1800,  John  Calland  became  purchaser,  under 
particulars  of  sale,  which  stated,  that  the  canal  would 
run  through  and  improve  the  property  in  question. 

John  Calland  entered  into  possession  and  the  lessees 
paid  their  rent  to  him,  and  after  his  death,  in  1803,  to  the 
devisees  until  the  expiration  of  their  lease  in  1844. 
Shortly  afterwards  the  Defendants,  his  devisees  in  trust, 
brought  an  action  of  ejectment  against  the  Duke  of 
Beaufort,  to  recover  so  much  of  the  land  and  banks  of 
the  Swansea  Canal  as  formed  part  of  the  land  demised 

by 
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by  Popkin.  On  the  trial,  a  special  verdict  was  found,  1853. 
Btating,  among  other  things,  that  no  payment  or  satis- 
faction had  been  made  or  agreed  to  be  made  to  the 
owners  or  proprietors  of  the  lands  taken  for  the  purposes 
of  the  canal,  but  that  everything  done  by  the  Duke  had 
been  done  with  their  full  consent  and  approbation,  and 
that  the  maps  and  books  of  reference  deposited  with  the 
clerk  of  the  peace  showed  that  the  canal  was  to  pass 
through  the  lands  in  question,  of  which  however  there 
was  no  conveyance. 

The  case  was  afterwards  argued  in  the  Court  of 
Exchequer,  and  the  judgment  was  in  favour  of  the 
Plaintiffs  in  the  action  (a). 

In  1851,  the  present  suit  was  instituted  by  the  Duke 
of  Beaufort,  against  the  devisees  of  Calland,  the  Duke's 
eldest  son  and  tenant  in  tail  of  the  estates,  and  the 
Attorney-General,  to  restrain  the  devisees  of  Calland 
from  proceeding  further  in  the  action  of  ejectment, 
from  commencing  any  other  proceedings  at  law  for  re- 
covering possession  of  the  premises,  and  for  a  convey- 
ance from  the  devisees  to  the  Plaintiff,  he  offering  to 
pay  them  what,  if  any,  compensation  which  might  be 
due  under  the  provisions  of  the  Swansea  Canal  Act. 

The  Solicitor- General,  Mr.  W.  M.  James  and  Mr. 
Cracknall,  for  the  Plaintiff.  The  jurisdiction  of  this 
Court  to  protect  the  Plaintiff  from  the  enforcement  of 
the  legal  title  against  him  is  based  upon  the  equity 
raised  by  these  facts  and  circumstances: — The  lands 
sought  to  be  recovered  were  included  in  the  maps  and 
books  of  reference,  deposited  with  the  clerk  of  the 
peace,  and  were  part  of  the  lands  authorized  by  the  act 
to  be  taken  for  the  purpose  of  the  canal.  The  Duke  of 
Beaufort  accordingly  entered  upon  the  lands,  for  the 

purpose 
(a)  See  6  ErcA.  ftp.  498. 
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1853.  purpose  of  making  the  canal,  not  only  with  the  consent 
s-PS/^,/  and  approbation,  but  at  the  earnest  wish  and  request  of 
Duke  of  a"  tne  proprietors  in  its  line  of  direction,  including  Mr. 
Beaufort  Popkin.  He,  it  appeared,  was  aware  of  and  took  an 
Patrick,  active  part  in  all  the  proceedings ;  he  was  a  promoter  of 
the  scheme;  he  stipulated,  by  a  clause  in  the  act,  for  his 
own  rights  and  interest,  and  he  was  greatly  benefited  by 
the  passage  of  the  canal  through  his  estate ;  so  much 
so,  that  when  it  was  put  up  for  sale,  the  canal  was 
particularly  mentioned  as  greatly  improving  it.  The 
Duke,  therefore,  having  entered  and  completed  the 
undertaking,  with  the  knowledge  of  Mr.  Popkin,  and 
the  parties  interested,  who  stood  by  and  approved  of 
what  he  did,  and  having  omitted  to  enter  into  a  formal 
contract,  as  directed  by  the  act,  must  be  considered  as 
acting  under  an  implied  or  presumed  contract  with  Mr. 
Popkin  and  those  parties.  This  Court  will  enforce  the 
specific  performance  of  that  implied  contract,  and  will 
direct  a  conveyance  of  the  lands,  upon  payment  of  a 
proper  compensation,  supposing  the  presumption  of  pay- 
ment of  compensation  rebutted  by  the  special  verdict. 

Such  an  agreement  might  have  been  made  between 
the  Duke  and  Mr.  Popkin  (who  was  under  no  disability) 
without  the  aid  of  the  provisions  of  the  act ;  and  even  if 
made  without  pecuniary  compensation,  it  would  not  have 
been  without  consideration,  for  the  acknowledged  fact 
of  the  undertaking  greatly  contributing  to  the  value  of 
the  rest  of  Popkin7 s  land  would,  in  itself,  have  formed 
a  sufficient  consideration.  But  however  that  may  be, 
Mr.  Popkin  having  allowed  the  Duke  to  enter  upon  the 
lands  and  complete  the  work  without  obstruction,  he 
and  the  parties  who  claim  under  him  are  bound  to  a 
transfer  of  the  legal  estate.  Similar  cases  have  come 
before  the  Court.     In  Duke  of  Devonshire  v.  Eglin(a)f 

the 
(a)  14  Beav.  530. 
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the  Plaintiff,   the  Defendant  consenting,   upon   being 
paid  a  reasonable  compensation,   made  a  watercouse 
over  his  land,  but  no  grant  was  executed  or  sum  ar- 
ranged, and  after  nine  years'  user,  the  Defendant  was  re- 
strained from  stopping  it  up,  and  a  reference  was  directed 
to  the  Master  to  settle  a  proper  compensation.     That 
case  is  exactly  similar  to  this,  for  practically,  this  is  but 
an  easement,  and  it  is  found  by  the  special  verdict,  that 
Popkin  knew  and  consented.      In  Jackson  v.  Cator(a)f 
a  landlord  was  restrained  from  cutting  ornamental  trees 
on  a  lawn,  during  the  tenancy,  on  the  ground  that  his 
conduct  implied  a  consent  to  the  tenant's  plan  of  im- 
provement     It  is  clear,  therefore,  that   Mr.  Popkin 
mast  be  taken  to  have  dedicated  the  land  to  the  under- 
taking, and  to  the  use  of  the  public ;  and  it  would  be 
preposterous,  that  a  public  benefit  to  a  whole  district 
should  be  destroyed  by  this  stale  demand  on  the  part 
of  the  Defendants.     They  must  convey  the  land  on 
receiving  a  reasonable  compensation.    The  Defendants, 
indeed,  say,  that  on  payment  of  tolls  to  them  they  will 
Dot  deprive  the  public  of  the  use  of  the  canal ;  hut  by  the 
act,  the  tolls  are  made  payable  to  the  Duke  and  to  the 
Doke  only,  and  if  he  be  not  permitted  to  levy  them,  no- 
body else  can.    No  doubt,  the  lands  were  not  duly  taken 
under  the  provisions  of  the  act  of  Parliament ;  but  if  the 
owners  or  proprietors  were  to  stop  the  canal,  the  proceed- 
ings in  the  case  of  Dimes  v.  Grand  Junction  Canal  Com- 
pany(b)  would  be  repeated,  and,  like  Dimes,  the  devisees 
would  be  held  to  be  trustees,  and  would  be  restrained 
from  interfering  with  the  canal,  upon  receiving  suitable 
compensation.    As  to  the  non-payment  of  compensation, 
the  probability  is,  that  it  was  overlooked  or  disregarded  at 
the  time  the  undertaking  was  in  progress;  for  it  was  then 
too  trifling,  and  could  not  have  exceeded  a  few  shillings. 

As 
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1853.  As  to  the  letter  of  1808,  it  merely  shows,  that  Pophin, 
or  those  claiming  under  him,  had  not  abandoned  all 
notion  of  compensation.  Nor  can  it  be  urged,  as  an 
excuse  for  not  claiming  compensation  at  the  time,  that 
it  could  not  then  be  enforced ;  for  the  act  provides  ample 
machinery  for  enforcing  compensation,  and  there  is  no 
limit  to  the  time,  nor  any  impediment  to  obtaining  satis- 
faction. They  cited  Doe  d.  Patrick  v.  The  Duke  of 
Beaufort  (a) ;  Powell  v.  Thomas  (6) ;  Prendergast  v. 
Turlon(c);  Toulmin  v.  Steere(d);  Daniels  v.  Davi- 
son (e) ;  The  Proprietors  of  the  Stourbridge  Canal  v. 
Wheeley(f);  The  King  v.  The  Commissioners  of  the 
Navigation  of  the  Rivers  Thames  and  Isis(g);  The 
Master,  &c.  of  Clare  Hall  v.  Harding  (h). 

Mr.  Campbell,  for  the  Marquis  of  Worcester  (eldest 
son  of  the  Duke  of  Beaufort),  and  first  tenant  in  tail 
of  the  property,  in  the  same  interest  with  the  Plaintiff, 
contended,  that  the  claim  for  compensation  would  not  go 
with  the  land,  and  that  if  any  such  ever  existed,  it 
passed  to  the  representatives  of  Mr.  Pophin,  who  were 
now  barred  by  the  lapse  of  time. 

Mr.  Wichens,  for  the  Attorney-General.  It  requires 
much  less  to  constitute  a  dedication  of  property  to  the 
use  of  the  public,  than  it  does  to  establish  a  right  in 
private  individuals ;  and  the  Duke,  though  he  has  his 
individual  rights,  is  also  a  trustee  for  the  public;  and 
that  which  he  has  done,  as  such  trustee  for  the  pub- 
lic is  binding  upon  the  party  with  whose  knowledge 
and  consent  it  has  been  done.  The  circumstances  of 
this  case  are  sufficient  to  show  that  there  has  been  a 

dedication 

(a)  6  Exch.  Rrp.  498.  (f)  16  Vn.  249. 

(/;)  6  Hare,  300.  (/)  2  B.  <$•  Ad.  792. 
(r)  1  Y.  $  C.  C.  C.  98.  (g)  5  Ad.  <$•  El.  804. 

(d)  3  Mer.  210.  (h)  6  Hare,  273. 
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dedication  of  this  property  to  the  public  use,  which  can-        1 853. 
not  now  be  questioned. 

Mr.  R.  Palmer  and  Mr.  Pemberlon,  for  the  Defend- 
ants, the  devisees  of  Calland.     The  Duke  is  or  stands 
in  the  place  of  the  lessee  merely ;  he  is  not  in  under 
the  provisions  of  the  act.     A  lessee,  who  knowing  the 
extent  of  his  title,  expends  money  in  making  improve- 
ments on  the  estate,  in  which  he  has  no  permanent 
interest,  has  no   claim  to  relief,   notwithstanding  the 
knowledge  of  the  parties  interested,  that  such  expendi- 
ture was  being  made,   unless  a  case  of  bad  faith  is 
clearly  made  out ;  Dann  v.  Spurrier  (a) ;  Pilling  v.  Ar- 
mitage(b).    There  has  been  no  dedication  to  the  public 
of  this  portion  of  the  canal,  for  this  is  the  ordinary 
case  of  a  lessee  improving  property,  or  applying  it  to  a 
particular  purpose,  during   his   tenancy;    the  user  of 
the  canal  by  the  public,  during  the  term,  gives  them  no 
right  as  against  the  remainderman ;   Wood  v.  Veal  (c). 
All  appeals  to  feeling  and  allegations  of  public  inconve- 
nience are  of  no  avail  in  such  a  case,  the  Attorney- 
General  has  no  rights  whatever,  for  this  is  not  his  suit, 
and  the  reversioner's  estate  cannot  be  taken  away  from 
him,  except  by  force  of  the  provisions  contained  in  the 
act  of  Parliament.    Now  the  canal  was  not  made  within 
the  time  limited  by  the  act,  nor  indeed  was  anything 
done  within  the  time.     The  cut  remained  in  statu  quo, 
while  the   new  parts  of  the  canal   were  being  made. 
The  Duke  neither  widened  nor  deepened  it  within  the 
time  allowed  by  the  act;  but  after  that  time  had  expired, 
he  entered  into  an  agreement  with  the  lessees,  that  the 
existing  cut  or  canal  should,  as  between  him  and  them, 
be  adopted  as  the  canal  he  was  to  make,  and  under 

that 
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that  agreement  the  canal  has  been  enlarged  and  widened, 
and  since  used  by  the  Duke.  The  act  of  Parliament, 
therefore,  is  wholly  out  of  the  question,  and  the  rights 
of  the  parties  now  litigant  are  just  what  they  would  have 
been,  if  it  had  never  been  passed. 

But  even  supposing  Mr.  Pokpin  to  be  bound,  still  the 
Defendants  did  not  derive  their  title  from  him,  but  ob- 
tained the  reversion  from  the  mortgagees,  by  the  sur- 
render of  the  4th  of  August,  1783.  Mr.  Popkia  had 
nothing  but  the  equity  of  redemption  in  the  property ; 
the  mortgagees  had  the  legal  estate.  The  sale  to  Calland 
was  made  by  the  Court,  under  a  decree  of  foreclosure, 
and  the  legal  estate  was  transferred  from  the  mortgagees 
to  the  parchaser.  Mr.  Popkin  did  not,  at  any  time, 
represent  himself  as  being,  nor  was  he,  in  fact,  at  any 
time  in  a  condition  to  treat  with  the  Duke  for  the  pro- 
perty; and  though  he  was  a  party  to  the  act,  and  is 
mentioned  in  it,  that  would  not,  in  any  way,  affect  the 
title  of  the  mortgagees  and  those  claiming  under  them. 
The  time  allowed  by  the  14th  section  of  the  act,  for 
completion  of  the  canal,  expired  on  the  1st  of  July, 
1796,  and  nothing  was  done  to  the  cut  at  the  time  of 
the  opening  of  the  canal  for  public  traffic.  On  the  8th 
of  January,  1808,  the  letter  by  the  Duke's  agent  was 
written  respecting  the  compensation,  as  to  which  no- 
thing had  been  done,  and  after  the  expiration  of  the 
term  in  1844,  the  reversioners  successfully  asserted  their 
right  at  law.  It  is  said,  that  all  that  was  done  was  so 
done  with  the  consent  of  the  owners  of  the  property, 
that  is,  as  it  is  insinuated,  of  every  one  who  had  any 
interest  whatever;  but  that  is  not  so,  and  the  Duke  was 
bound  to  purchase  the  interest  of  all  those  who  were 
within  the  operation  of  the  act,  by  means  of  the  compul- 
sory powers  thereby  given,  and  to  do  so  within  the  time 
thereby  limited.  They  cited  The  Rochdale  Canal  Com- 
pany 
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pany  v.  King  (a) ;  Protheroe  v.  Forman  (b) ;  Harrison  v. 
JVettleship  (c) ;  Chuck  v.  Cremer  (d) ;  The  Durham  and 
Sunderland  Railway  Company  v.  tVawn  (e). 

The  Solicitor-General,  in  reply.     It  is  said  nothing 
was  done  under  the  act  of  Parliament,  and  reference  is 
made  to  the   14th  section,   whereby  two  years   were 
a\lowed  for  completion  of  the  canal ;  and  it  is  contended, 
that  the  Duke  could  not  go  on  to  exercise  the  compul- 
sory powers  of  the  act  after  the  two  years.     But  this 
is  a  mistake  as  to  the  construction  of  this  section  in 
question.     If  the  making  of  the  canal  was  to  stop  at 
the  end  of  two  years,  what  is  the  use  of  the  penal  clause, 
directing  a  payment  by  the  Duke  of  500/.  for  every 
year's  delay  beyond  that  time.    The  fixing  of  a  penalty 
shows  that  the  work  was  to  be  continued  even  after  the 
two  years.    Besides,  the  canal  was  opened  to  the  public 
in  1797,  and  from  the  agreement,  dated  in  August  of 
that  year,  between  the  Duke  and  the  lessees,  it  will 
appear,  that  the  work  to  be  done  had  been  then  done, 
for  it  recites  that  it  was,  previously  to  the  act,  stipulated, 
that  the  cutting  should  form  part  of  the  canal ;  and 
though  this  and  the  other  parts  of  the  deed  are  not 
conclusive  on  the  point,  still  it  must  be  taken  that  the 
work  was  done,  as  to  which  there  was  no  complaint  at 
the  time.     But  the  Duke  having  power,  by  the  act, 
to  go  over  the  land  and  make  surveys,  and  the  under- 
taking not  being  left  to  his  own  will  and  pleasure,'  if 
the  parties  interested  stand   by  and  see  the  land  of 
others,  as  well  as  their  own,  applied  to  a  common  pur- 
pose, they  cannot  afterwards  prevent  the  scheme  or  with- 
draw their  land  from  the  operation  of  the  act.     The 

public 
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public,  being  interested,  can  compel  them  to  continue 
the  appropriation.  From  the  moment  notice  to  take 
land  is  served  by  the  company  on  the  proprietors,  they 
are  bound  and  must  part  with  it  accordingly;  and  from 
the  moment  the  Duke  entered,  it  being  perfectly  com- 
petent to  him  to  enter,  the  lands  became  his.  The 
Duke  entered  with  the  leave  and  licence  of  Popkin,  and 
having  so  entered,  the  only  question  remaining  was  as 
to  the  amount  of  compensation  to  be  afterwards  allowed. 


April  16.  The  Master  of  the  Rolls. 

This  is  a  suit  instituted  for  the  purpose  of  restraining 
the  first  four  Defendants  on  the  record  from  obtaining 
possession  of  a  certain  piece  of  land,  about  1,372  yards 
long,  and  about  nine  yards  wide,  containing  about  three 
acres,  being  a  portion  of  what  is  called  the  Swansea 
Canal.  The  land  itself  is  of  copyhold  tenure,  held  of 
the  manor  or  fee  of  Trewyddja,  of  which  the  Dukes  of 
Beaufort  have  been  the  lords  during  the  whole  time  in 
question  in  this  case. 


In  the  year  1779,  a  lease  of  this  land,  for  a  term  of 
sixty-five  years,  from  Michaelmas,  1779,  was  granted  by 
a  gentleman  of  the  name  of  Popkin,  who  was  the  owner 
of  the  copyhold  in  fee  simple.  The  lessees  had  also 
obtained  a  grant  of  a  part  of  the  waste  of  Trewyddfa, 
from  the  Duke,  and  had  erected  thereon  certain  works, 
and  they,  for  the  purpose  of  conveying  minerals,  made 
a  cut  or  private  canal  through  the  land  they  held.  It 
was  altogether  2,420  yards  long,  of  which  1,372,  the 
portion  in  question,  was  made  on  the  lands  demised, 
and  the  residue,  1,048,  was  made  through  the  Duke's 
waste.  Although  no  power  for  the  purpose  is  contained 
in  the  lease  of  1779,  I  think  it  reasonable  to  infer,  that 
such  cut  or  canal  was  made  with  the  leave  and  licence 

of 
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of  the  lessor,  Mr.  Popkin,  and  that  he,  consequently,        1853. 
could  not  have  complained  thereof  pending  the  lease. 

In  1793,  a  company  was  formed,  for  the  purpose  of 
making,  under  the  authority  of  parliament,  a  canal,  to 
be  called  "  The  Swansea  Canal,"  of  which  the  private 
cut  so  made  on  the  fee  of  Trewyddfa,  was  to  form  a 
part,  but  to  be  improved  and  widened,  so  as  to  make  it 
correspond,  in  dimensions,  with  the  rest  of  the  proposed 
canal.  In  Mat/,  1794,  the  act  authorizing  the  canal 
passed.  It  provided  that,  through  the  fee  of  Trewyddfa, 
belonging  to  the  Duke,  the  canal  company  should  have 
no  power  of  making  the  canal,  but  that  the  Duke  should 
be  empowered  and  required,  at  his  own  costs  and  charges, 
to  make  and  maintain  the  canal  through  that  manor, 
between  certain  specified  limits ;  and  the  same  powers 
were  given  to  the  Duke,  for  this  purpose,  as  were,  for 
the  other  parts  of  the  canal,  given  to  the  canal  com- 
pany. 

The  canal  was  opeued  for  general  traffic  in  1797,  but 
the  portion  through  the  fee  of  Trewyddfa  was  not  im- 
proved and  widened,  according  to  the  dimensions  di- 
rected by  the  act,  till  subsequently  to  the  month  of 
August,  1797,  when  an  agreement  was  entered  into 
between  the  Duke  and  lessees  for  that  purpose.  No 
arrangement  was  then  or  subsequently  come  to  with 
any  person  entitled  to  the  reversion  of  the  land  demised 
by  Popkin,  by  which  the  value  of  that  reversion  in  the 
lands  was  ascertained  or  paid  for. 

The  lease  for  sixty-five  years  expired  on  the  29th 
September,  1844,  and  shortly  afterwards,  the  four  first 
Defendants  on  the  record  brought  their  action  of  eject- 
ment, to  recover  the  three  acres  above  described,  being 
part  of  the  land  demised  by  Popkin.     On  the  trial,  a 

special 
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special  verdict  was  found,  stating  all  the  material  facts, 
upon  argument  of  which,  before  the  Court  of  Exche- 
quer, it  was  held,  that  the  four  Defendants  in  equity 
were  entitled  to  recover  the  land  in  question,  and 
thereupon  the  present  bill  was  filed,  to  stay  execu- 
tion in  the  action  of  ejectment,  to  restrain  the  insti- 
tution of  any  other  proceedings  at  law,  and  to  compel 
the  Defendants  to  execute  proper  conveyances  to  the 
Plaintiff,  on  the  payment  of  what,  if  anything,  is  due 
to  them  for  compensation,  under  the  provisions  of  the 
Swansea  Canal  Act,  or  at  least  for  an  injunction  to  re- 
strain the  Defendants  from  interfering  with  or  obstruct- 
ing the  use  of  the  canal. 


It  is  necessarily  admitted,  on  both  sides,  that  at  law 
the  Defendants  are  entitled  to  the  possession  of  the 
land  covered  by  the  1,372  yards  of  the  canal.  The 
question  argued  before  me  is,  whether  the  facts  of  this 
case  do  not  raise  an  equity,  which  this  Court  will 
enforce,  by  preventing  the  Defendants  from  exercising 
their  legal  right;  and  if  so,  whether  the  Court  will,  in 
so  restraining  the  Defendants,  impose  upon  the  Plaintiff 
any,  and  if  any,  what  conditions.  In  other  words,  I 
am  of  opinion,  that  the  question  I  have  to  determine  is, 
whether  there  has  been  such  an  appropriation  of  this 
land  to  the  public,  as  binds  the  Defendants  in  equity 
from  disputing  it ;  and  if  this  be  established,  whether 
the  Defendants  are  entitled  to  any  compensation,  and, 
if  any,  on  what  principle. 


The  Plaintiff  contends,  that  inasmuch  as  the  lands 
sought  to  be  recovered  were  included  in  the  maps  and 
books  of  reference  deposited  with  the  clerk  of  the  peace, 
and  were  parts  of  the  land  authorized  by  the  act  to  be 
taken,  and  as  every  thing  that  was  done  by  the  Duke  is 
found  to  have  been  done  with  the   full  consent  and 

approbation 
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approbation  and  in  accordance  with  the  wishes  of  the  1853. 
owners  and  proprietors,  which  class  includes  Pophin  (the 
owner  of  the  reversion  of  the  lands  in  question),  he 
must  be  taken  to  have  dedicated  this  land  to  the  public, 
for  the  purpose  of  this  undertaking,  and  that  this  will 
bind  the  Defendants,  who  claim  under  him.  It  is  con- 
tended also,  on  the  part  of  the  Plaintiff,  that  in  no  view 
of  this  case  are  the  Defendants  entitled  to  recover  pos- 
session of  the  land,  for  that  even  if  it  be  held  that 
Pophin  did  not  dedicate  the  land  to  the  undertaking, 
still  that  the  only  claim  which  the  Defendants  can 
enforce  is,  to  be  paid  a  fair  and  reasonable  compensa- 
tion. All  presumption  of  compensation,  arising  from 
length  of  time,  is  excluded  by  the  fact  found  by  the 
special  verdict,  that  no  payment  or  other  satisfaction 
was  made,  or  agreed  to  be  made,  to  the^  owners  or  pro- 
prietors of  the  lands  in  question. 

The  Defendants  contend,  first,  that  there  has  been 
no  appropriation  to  the  public  at  all  of  this  portion  of 
the  canal. 

Secondly,  That  nothing  which  has  taken  place  has 
been  done  in  such  a  manner  as  to  affect  Pophin. 

Thirdly,  That  even  if  Popkin  be  bound,  the  Defend- 
ants do  not  claim  under,  and  are  in  no  respect  affected 
by,  the  acts  of  Popkin. 

On  the  first  point,  it  is  urged,  that  the  canal  through 
the  fee  of  Trewyddfa  was  not  made,  in  fact,  under  the 
authority  of  the  act,  for  that  the  statute,  by  the  14th 
section,  required  that  the  canal  should  be  made  within 
two  years  from  the  passing  of  the  act,  and  limited  the 
time  for  making  it  to  that  period.  That,  consequently, 
the  compulsory  powers  of  the  act  ceased,  on  the  expira- 
tion 
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tion  of  that  time,  and  the  rest  of  its  provisions  have  no 
bearing  on  the  question  at  issue ;  and  that,  as  the  canal 
was  made,  so  it  can  only  be  maintained,  if  at  all,  by 
arrangement  between  the  Duke  and  the  proprietors  of 
the  lands.  I  am,  however,  of  opinion,  that  this  is  not 
the  true  construction  of  the  14th  section  of  the  act,  but 
that  the  final  clause  of  that  section  controls  the  time 
limited  by  the  previous  part  of  the  section :  it  is  in  these 
words : — "  And  if  either  of  the  parties  so  named  shall 
neglect  or  refuse  to  make  and  complete  the  canal  within 
the  time  so  limited  as  aforesaid,  then  and  in  such  case 
the  said  parties  so  neglecting  or  refusing  shall  pay  to 
the  other  the  sum  of  500/.  annually,  until  the  same  shall 
be  made  and  completed,  and  so  in  proportion  for  any 
less  time  than  a  year." 


It  could  not  have  been  the  intention  of  the  legislature 
to  impose  payment  of  a  perpetual  annuity  of  500/.,  in 
case  the  canal  was  not  completed  in  two  years,  which 
would  be  the  result  of  holding,  that  when  two  years  had 
expired  it  could  not  afterwards  be  made  under  that  act. 
In  my  opinion,  the  real  meaning  is,  that  the  time  is 
unlimited,  but  with  this  proviso : — that  if  it  be  not  com- 
pleted within  two  years,  a  sum  shall  be  paid,  by  way  of 
penalty,  for  the  excess  beyond  that  period,  at  the  rate 
of  500/.  per  annum. 

On  the  second  head,  viz.,  whether  Popkin  is  bound 
by  what  took  place,  it  is  contended  by  the  Plaintiffs, 
that  Popkin  is  bound,  on  the  principle  laid  down  in 
Dann  v.  Spurrier  (a),  and  other  like  cases,  which  I  have 
referred  to  lately  on  various  occasions,  and  particularly 
in  the  Rochdale  Canal  Company  v.  King(b),  viz.,  that  he 

who 
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who  stands  by  and  encourages  an  act,  cannot  after-        1853. 
wards  complain  of  it,  or  interfere  with  the  enjoyment  of      *^<.^s 
that  which  he  has  permitted  to  be  done.     This,  as  a       Duke6 of 
general  proposition,  is  not  disputed  on  the  part  of  the     Beaufort 
Defendants,  but  they  draw  the  distinction  to  be  found       Patrick. 
in  The  Master,  &c.  of  Clare  Hall  v.  Harding  (a),  in 
Pilling  v.  Armitage  (b),  and  other  cases,  where  it  is 
held,  that  the  encouragement  given  to  a  lessee  will  not 
affect  the   reversion,  or  give  the   lessee,  or  any  one 
claiming  under  him,  any  additional  rights,  because  he 
knew  what  his  title  was,  and  what  his  length  of  tenure 
in  the  land  was ;  the  permission,  therefore,  given  by  the 
landlord  to  the  lessee  cannot  bind  or  affect  his  reversion. 
I  concur  in  this  principle,  but  I  am  of  opinion  that  it  is 
not  strictly  applicable  to  this  case. 

A  cut,  or  private  canal,  had  been  made  by  the  lessees, 
with  the  sanction  of  Popkin.  This  could  not  bind  his 
reversion,  and  at  the  end  of  the  term  he  might  recover 
it ;  but  this  canal  was  not  of  the  dimensions  required 
by  the  act,  although  it  was,  when  improved  and  widened, 
to  form  a  portion  of  it.  Popkin  had  full  knowledge  of 
the  Swansea  Canal  Act,  and  of  every  thing  relating  to 
it.  His  name  is  mentioned  as  a  proprietor  in  the 
1st  section;  his  name  is  also  mentioned  in  the  115th 
section,  which  provides,  that  his  right  and  interest  in 
the  fee  of  Tretcyddfa  shall  not  be  altered  or  lessened, 
except  so  far  as  is  necessary  for  making  and  using  that 
part  of  the  canal  which  is  to  pass  through  and  over 
that  fee.  This  extension  and  improvement  of  the  canal 
through  Trewyddfa  also  took  place,  by  an  arrangement 
between  the  Duke  and  the  lessees,  for  the  purpose  of 
making  it  correspond  with  the  rest  of  the  canal,  and  an 

arrangement 
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1863.  arrangement  was  made  between  them,  as  to  the  division 
of  the  tolls  to  be  taken  by  the  Duke  under  an  agree- 
ment of  the  9th  of  August,  1797,  which  was  not,  nor 
were  the  stipulations  therein  contained,  in  accordance 
with,  or  authorized  by,  the  lease  of  September,  1779. 
Now  it  is  expressly  found,  by  the  special  verdict,  that 
every  thing  that  was  done  by  the  Duke  was  with  the 
full  consent  and  approbation  of,  and  in  accordance  with, 
the  wishes  of  the  owners  and  proprietors,  of  whom 
Popkin  was  one.  It  would,  therefore,  be  contrary  to 
the  principle  of  equity  to  which  I  have  referred,  if  I 
were  to  confine  this  sanction  and  consent  to  the  arrange- 
ment between  Popkin  and  his  tenant,  by  which  the 
original  cut  was  made,  and  to  permit  Popkin,  the  owner 
of  this  property,  who  had  sanctioned  the  improvement 
and  widening  of  the  canal  through  his  land,  so  as  to 
make  it  correspond  with  the  dimensions  required  by  the 
act,  and  who  had  known  and  approved  of  the  division 
of  tolls,  which  could  only  be  levied  by  the  authority  of 
that  act,  to  assert,  that  he  meant  this  permission  to  be 
temporary  only,  until  the  lease  to  one  set  of  the  parties 
to  the  agreement  had  concluded,  and,  although  the 
act  pointed  to  permanence,  to  allow  him  to  insist  on  a 
right  to  destroy  that  canal,  and  put  an  end  to  the  very 
thing  he  had  approved. 

I  am  of  opinion,  therefore,  that  so  far  as  Popkin  is 
concerned,  and  so  far  as  regards  any  persons  claiming 
through  him,  he  and  they  must  be  held  bound  to  this 
extent,  that  he  is  not  entitled  to  obtain  possession  of  the 
land  covered  by  the  canal,  or  to  interrupt  or  interfere 
with  the  use  thereof. 

The  next  question  is,  whether  the  Defendants  are 
bound  by  the  acts  of  Popkin,  and  if  not,  whether  they 
are  affected  by  any  separate  and  independent  circum- 
stances 
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stances,  which  make  it  inequitable  that  they  should  be        1863. 

allowed  to  exercise  their  legal  rights,  and  obtain  pos-       *-^^ ' 

session  of  the  land  covered  with  the  canal.  Duye  0f 

Beaufort 

For  the  purpose  of  determining  this  question,  it  is  Patrick. 
necessary  to  refer  to  the  circumstances  attending  the 
title  of  the  Defendants.  The  estate  of  which  John 
Bennet  Popkin  was  seised,  was  called  the  Forest  estate. 
It  included  certain  freehold  hereditaments,  and  also  the 
copyholds  in  question,  which  were  part  of  the  fee  of 
Trewyddfa. 

In  the  year  1771,  Sir  Watkin  Lewis  and   his  wife 
filed  a  bill  in  Chancery,  apparently  for  partition,  against 
John  Bennet  Popkin  and  Paul  Methuen;  and  by  a 
decree  made  in  April,  1774,  part  of  the  freehold  portion 
of  this  Forest  estate  was  allotted  to  Sir  Watkin  Lewis 
and  his  wife,  and  the  costs  of  all  parties  thrown  on  the 
residue  of  that  estate.     In  August,  1783,  John  Bennet 
Popkin  mortgaged  these  copyholds  in  the  fee  of  Tre- 
wyddfa to  one  Albany  Wallis,  and  made  a  surrender  of 
them  for  this  purpose.     In  1784,  Paul  Methuen  filed  a 
bill  against  John  Bennet  Popkin  and  Albany  Wall is ,  to 
foreclose  a  mortgage  made  to  him  of  this  Forest  estate, 
and  Albany  Wallis  also  filed  his  bill,  for  the  purpose 
of  foreclosing  the  copyhold  hereditaments  included  in 
his  mortgage.    Two  orders  were  made  in  the  cause  of 
Lewis  v.  Popkin;  one  of  November,  1793,  before  the 
act  for  making  the  Swansea  Canal  had  passed,  and  the 
other  in  July,  1794,  shortly  after  the  passing  of  that 
act,  by  which  all  the  Forest  estate,  both  freehold  and 
copyhold,  was  ordered  to  be  sold  by  the  Court,  which 
was  accordingly  done.     Under  the  first  sale,  the  De- 
fendant Popkin  was  the  purchaser,  the  biddings  were 
opened,  and  the  Duke  of  Beaufort  was  declared  the 
purchaser;   but  the  biddings  were  opened  once  more, 

on 
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ou  the  application  of  Sir  Robert  Goring,  and  finally 
John  Calland  was  declared  to  be  the  purchaser  of  the 
estate,  on  the  21st  June,  1800;  he  paid  his  purchase 
money  and  was  let  into  possession  of  the  estate,  accord- 
ingly, some  time  in  that  year.  The  particulars  of  sale 
under  which  John  Calland  bought  had  been  prepared 
after  the  act- for  making  the  canal  had  passed,  but  before 
it  had  been  made,  and  they  contained  a  statement  that 
the  canal  would  be  made  through  the  estate,  in  pur- 
suance of  that  act,  and  which,  it  was  stated,  would 
render  the  estate  very  valuable.  The  rent  of  145/.  was 
duly  paid  by  the  lessees  of  the  copyholds,  from  1800, 
to  John  Calland,  the  purchaser,  until  his  death,  which 
took  place  in  1803,  and,  from  that  time,  to  the  devisees 
in  trust  under  his  will ;  and  the  four  Defendants  repre- 
sent these  devisees.  The  purchase  was  not  finally  com- 
pleted till  the  year  1827,  when  an  order  was  made  for 
that  purpose,  in  all  the  three  causes.  Popkin  died 
in  1804. 


In  this  state  of  circumstances,  I  am  of  opinion,  that 
the  purchasers  are  not  bound  by  the  acts  of  Popkin, 
except  so  far  as  it  appears  by  the  facts  above  detailed, 
that  their  testator  had  a  knowledge  of  those  acts.  But 
the  Defendants  are  clearly  bound  by  every  thing  that 
bound  their  testator,  John  Calland;  and  I  think  that, 
upon  these  facts,  John  Calland  could  not,  after  his  pur- 
chase, have  contended  with  success,  that  he  was  enti- 
tled to  resume  the  land  occupied  by  the  canal,  after  the 
expiration  of  the  term  of  sixty-five  years.  He  bought 
under  particulars  of  sale,  which  expressly  stated  the 
intention  to  make  it ;  he  bought  at  a  time  when  it 
had  actually  been  completed,  and  when,  therefore,  he 
knew,  or,  according  to  the  rules  of  this  Court,  must  be 
taken  to  have  known,  that  the  canal  was  in  existence. 
I  am  of  opinion  that  he  bought  with  the  knowledge, 

and 
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and  subject  to  the  implied  condition,  that  the  canal  was        1853. 

to  remain,  and  was  to  be  used  for  the  benefit  of  the      N^K^^/ 

The 
public,  for  ever  thereafter ;  and  that  neither  he,  nor  his       Duke  of 

devisees,  nor  those  who  represent  them,  can  prevent  the     Beaufort 
enjoyment  of  this  easement  in  future.  Patrick. 

It  is  proper  to  notice,  in  this  place,  an  observation 
of  the  Counsel  for  the  Defendants,  to  the  effect,  that  the 
Defendants  have  no  desire  to  interfere  with  the  traffic  on 
the  canal,  or  the  public  use  of  it,  provided  the  persons 
using  it  will  pay  to  them  a  reasonable  sum  for  the  use 
thereof.    But  it  appears  by  the  act,  that  the  Defendants 
could  not  legally  levy  any  tolls ;  that  the  right  to  do  so 
is  vested  in  the  Duke  alone,  and  therefore  the  Defend- 
ants, who  could  at  law  stop  the  canal,  would  have  that 
means,  and  that  only,  by  which  they  might,  and  unless 
restrained  by  this  Court,  probably  would  extort  from  the 
public  such  payment  as  they  might  think  fit  to  exact, 
and  which  would  be  measured  only  by  what  the  public 
might  be  content  to  pay,  rather  than  have  their  traffic 
impeded  or  destroyed,  by  which  means  the  very  scope 
and  object  of  the  act  would  be  defeated,  and  the  benefit 
to  the  public  annihilated. 

On  the  subject  of  compensation,  I  have  had  more 
difficulty.  The  finding  in  the  special  verdict,  and  the 
letter  of  the  Duke  o(  Beaufort's  agents  in  January,  1808, 
preclude  the  presumption  (which  might  otherwise  have 
arisen)  of  a  conveyance  of  the  reversion,  and  that  John 
Calland  bought  in  the  belief  and  subject  to  the  assump- 
tion, that  such  had  been  the  case.  And  not  merely  does 
the  special  verdict  negative  any  agreement  for  payment 
of  compensation  to  the  owner  of  the  reversion  in  these 
lands,  and  not  only  does  the  letter  of  January,  1808, 
show  that  the  question  of  compensation  was  then  under 
discussion  and  agitation,  between  the  devisees  of  Cal- 
land 
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land  and  the  Duke ;  but  the  surrender  of  the  property, 
made  under  the  order  of  1822,  includes  the  whole  of 
the  land  mentioned  in  the  particulars  of  sale,  published 
before  the  canal  was  made,  and  includes  the  whole  sur- 
render by  John  Bennet  Popkin  to  Albany  Wallis,  in 
1783,  and  including,  therefore,  the  land  occupied  by  the 
canal.  Although,  therefore,  I  am  of  opinion  that  the 
Defendants  cannot  be  allowed  to  obtain  possession  of 
that  portion  of  the  canal,  and  to  interrupt  the  traffic 
upon  it,  yet  they  must  be  entitled,  in  my  opinion,  to 
receive  some  fair  and  reasonable  compensation  for  their 
interest  in  the  land,  which  this  Court,  in  the  circum- 
stances of  the  case,  will  not  allow  them  to  take  posses- 
sion of. 


The  next  question  is,  on  what  principle  is  that  com- 
pensation to  be  ascertained.  It  cannot,  I  think,  be 
ascertained  under  the  powers  of  the  act,  for  the  44th 
section  enacts,  that  the  commissioners  shall  neither  be 
obliged  nor  allowed  to  take  notice  of  complaints  of  per- 
sons injured,  unless  made  within  three  calendar  months 
next  after  the  damage  shall  have  been  sustained ;  and 
although  some  question  might  arise  on  the  concluding 
words  of  that  section,  I  think  that  it  would  not  now  be 
possible  to  call  out  the  powers  of  the  commissioners. 
I  must  therefore  myself  determine,  on  what  principle 
the  compensation  is  to  be  assessed,  that  is,  whether  the 
Plaintiff  ought  to  pay  what  the  value  of  the  reversion 
was  in  1797,  when  possession  of  this  land  was  taken 
under  the  statute,  or  whether  the  present  value  of  the 
land  should  be  ascertained.  I  think  that  the  compen- 
sation cannot  be  on  the  principle  of  what  the  value  of 
the  reversion  was  in  1797.  The  Duke,  under  whom  the 
Plaintiff  claims,  might  then  have  ascertained  that  value, 
under  the  powers  of  the  act,  and  have  paid  or  tendered 
it  to  the  persons  entitled.     He  cannot,  in  my  opinion, 

properly 
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properly  obtain  any  advantage,  by  having  abstained        1853. 
from  so  doing ;   he  has,  in  fact,  taken   and  paid  for      ^ ■~*' 
(either  in  money  or  by  the  agreement  of  1797)  the  resi-       j^^  0f 
due  of  the  lease  of  1779,  so  far  as  it  comprised  land     Beaufort 
covered  by  the  canal ;  but  he  has  not  paid  for  the  re-      Patrick. 
version  subject  to  that  lease,  and  he  has  waited  for  this 
purpose  till  the  lease  has  expired.     Until  that  period 
had  arisen,  there  was  no  mode  by  which  the  purchasers 
of  the  reversion  could  have  enforced  payment ;  if  they 
proceeded  under  the  44th  section,  they  were  bound  to 
complain  within  three  months  after  the  canal  was  com- 
pleted; they  could  not  have  proceeded  by  injunction,  be- 
cause they  had  sanctioned  the  making  of  the  canal,  and 
after  it  was  completed,  the  user  of  it  would  not  have  been 
waste.     It  is  true  that  they  might,  within  three  months 
after  the  completion  of  the  canal,  have  applied  to  the 
commissioners  to  assess  compensation,  and  so  also  might 
the  Duke.     Possibly,  as  was  suggested  at  the  Bar,  the 
smallness  of  the  sum  prevented  them,  mutually,  from 
having  recourse  to  this  process ;  but  the  same  principle 
must  regulate  the  decision  of  the  Court,  whether  the 
value  of  the  reversion  be  large  or  small.     During  the 
whole  of  the  time  that  has  elapsed,  the  money  which 
ought  to  have  been  applied  in  paying  the  owner  of  the 
reversion,  has  been  in  the  pocket  of  the  Duke  and  of 
those  who  claim  under  him,  and  during  the  whole  of  that 
time  also,  the  reversion  in  the  property  has  been  gra- 
dually increasing  in  value.   It  is  true  that,  in  my  opinion, 
the  Plaintiff  cannot  be  charged  on  the  principle  of  com- 
pound interest,  but  he  has  waited  till  the  property  he 
requires  for  the  use  of  the  canal  has  ceased  to  be  rever- 
sionary, and  is  therefore  increased  in  value. 

It  appears  to  me  that  the  present  case  is  analogous  to 
what  occurs  under  one  of  the  modern  railway  acts. 
The  company  have  power  to  take  additional  land  at  a 
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1853.  future  time,  for  a  station  or  some  other  purpose.  They 
do  not  feel  at  first  the  want  of  it,  and  they  delay  taking 
it  for  several  years.  In  the  mean  time,  the  value  of  the 
land  has  risen.  The  company  must,  in  my  opinion,  pay 
for  such  increased  value,  although  if  they  had  taken  the 
land,  when  they  had  first  the  power  of  doing  so,  they 
would  have  paid  less  possibly  than  one-half  of  the  in- 
creased value.  The  circumstance  that  the  railway  com- 
pany had  bought  up  the  interest  of  a  lessee  in  the  pro- 
perty, and  had  allowed  the  lease  to  expire  before  coming 
to  any  arrangement  with  the  lessor,  would  not  alter  their 
rights,  or  enable  the  company  to  say  to  the  reversioner, 
"  you  shall  receive  now  only  the  price  for  which  the  rever- 
sion might  have  been  bought  when  the  company  took 
the  lease."  I  am  of  opinion,  therefore,  that  the  Plaintiff 
must  pay  for  the  value  of  the  land  at  the  time  when 
the  reversion  fell  in. 

At  the  same  time,  I  am  of  opinion  that  the  Defend- 
ants are  entitled  only  to  be  paid  the  fair  and  reasonable 
value  of  the  land,  as  if  the  same  were  not  wanted  for 
the  purposes  of  the  canal,  and  not  a  fanciful  amount 
based  upon  calculations  of  possible  advantages  not  in 
existence,  or  upon  any  supposed  diminution  of  advan- 
tage to  the  right  of  their  property,  under  what  is 
usually  called  severance.  I  am  of  opinion  that  I  ought 
to  fix  this  amount  myself,  and  not  send  it  to  any  other 
tribunal  to  ascertain.  I  propose,  therefore,  to  require 
the  Plaintiffs  and  Defendants  to  lay  before  me  evidence 
of  the  value  in  SeptPmber,  1844,  when  the  lease  expired, 
of  the  land  occupied  by  this  portion  of  the  canal.  I  am 
of  opinion  that  it  ought  to  be  estimated  as  if  it  were  a 
piece  of  land  of  that  size  and  shape,  lying  perfectly 
detached  from  the  rest  of  the  Defendant's  land,  having 
no  unusual  advantages  of  position,  and  of  the  agricul- 
tural value  of  the  land  adjoining  the  canal.    When  this 
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is  done,  either  by  agreement  between  the  parties  or  by 
my  decision  on  the  evidence  laid  before  me,  1  will  make 
a  decree,  ordering,  that  upon  payment  of  the  sum  so 
ascertained,  (to  be  stated  in  the  decree,)  and  interest 
upon  it,  at  4/.  per  cent,  per  annum,  from  September, 
1844,  the  Defendants  are  to  execute  all  proper  convey- 
ances of  the  land  so  taken,  to  be  settled  by  roe  in 
chambers,  in  case  the  parties  differ,  and  also  continue 
the  injunction  already  granted  in  this  cause. 


1853. 

The 

Duke  of 

Beaufort 

v. 
Patrick. 


RICHARDS  v.  The  SCARBOROUGH  Market 
Company. 

Tl/TESSRS.  A.,  the  Plaintiff's  solicitors,  had  entered 
A  into  a  contract  with  Mr.  N.,  to  employ  him  as 
their  town  agent,  for  a  term  of  fifteen  years.  Being 
dissatisfied  with  his  mode  of  conduct  of  the  present 
suit,  they  obtained  an  order  of  course  to  appoint  Mr. 
F.  in  his  place,  as  solicitor  on  the  record.  Upon  the 
application  for  the  order,  they  made  no  mention  of  the 
existence  of  the  contract,  which  had  not  then  expired. 
Mr.  N.  now  moved  to  discharge  the  order  for  irregu- 
larity, on  the  ground  of  the  suppression  of  a  material 
fact 

Mr.  James  and  Mr.  Roxburgh,  for  the  motion,  con- 
tended, that,  upon  an  application  for  an  order,  "  by 
motion  or  petition  as  of  course,"  under  the  18th  Gene- 
ral Order  of  the  26th  of  October,  1842(a),  any  special 

circumstances 


March  8,  12. 

A  country  so- 
licitor agreed 
to  employ  a 
town  agent  for 
fifteen  yean. 
Before  the  ex- 
piration of  the 
term,  he  ob- 
tained an 
order  of  course, 
in  a  suit,  to 
change  the 
agent,  sup- 
pressing the 
existence  of 
the  special 
contract.    The 
order  was  dis- 
charged for  ir- 
regularity, 
with  costs. 


(a)  Ord.  Can.  214. 
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1853.       circumstances  which  existed  ought  to  be  stated,  and  that 
there  was  no  season  why  an  order  of  course  to  change 
a  solicitor  should  not,  like  any  other  order  of  course, 
The         be  discharged  on  the  ground  of  the  suppression  of  ma- 
Market       terial  facts ;  De  FeuchZres  v.  Dawes  (a). 
Company. 

Mr.  R.  Palmer  and  Mr.  C.  C.  Barber,  contra.  There 
is  no  instance  of  a  special  order  having  been  made  to 
change  the  solicitor  on  the  record,  and  the  question  is, 
whether,  under  any  circumstances  whatever,  the  right  of 
a  client  to  change  the  acting  solicitor  can  be  affected  by 
a  private  arrangement  between  the  solicitor  and  his 
town  agent.  Formerly,  the  solicitor  might  be  changed 
without  an  order,  by  an  application  to  the  clerk  in 
Court,  and  since  the  abolition  of  that  office,  the  soli- 
citor or  agent  may  be  changed,  by  an  order,  either  by 
motion  or  petition  as  of  course,  under  the  18th  General 
Order  of  the  26th  October,  1842;  but  until  such  an 
order  has  been  obtained,  the  former  solicitor  is  to  be 
considered  the  solicitor  of  the  party.  If  a  special  ap- 
plication had  been  made  in  this  case,  no  other  than  the 
common  order  to  change  the  solicitor  would  have  been 
made,  and  it  could  not  have  been  resisted.  If  the  deli- 
vering up  of  the  papers,  and  anything  consequent  upon 
the  order  had  been  required,  a  special  application  to  the 
Court  might  have  been  necessary,  but  nothing  more 
than  a  change  of  the  solicitor  on  the  record  was  re- 
quired, and  this  would  not  affect  any  question  between 
the  principal  and  the  agent.  This  Court  would  not 
regard  any  such  a  contract,  so  as  in  any  way  to  affect 
the  Plaintiff's  rights.  It  may  be  said  that  the  applica- 
tion is  not  in  the  name  of  the  Plaintiff,  but  in  that  of 
the  solicitor,  and  that  is  true ;  but  such  is  the  practice 
which  has  gradually  grown  up. 

The 
(a)  11  Bcav.46. 
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The  Master  of  the  Rolls. 


Richards 


The  questions  are,  first,  whether,  upon  an  application  •• 

for  an  order  to  change  a  solicitor  on  the  record,  any-  Scarborough 
thing  special  can  arise ;  and  if  so,  secondly,  whether  J^***6' 
there  was  any  circumstance  in  this  case  which  ought 
to  have  been  communicated  to  the  officer.  It  is  al- 
leged, that,  as  such  an  order  is  absolute  and  uncon- 
ditional, nothing  special  can  arise  upon  it.  I  do  not 
concur  in  that  view  of  the  case.  There  are  many  cases 
ia  which  tbe  circumstances  might  be  such  as  to  dis- 
entitle a  party  to  an  order  of  course  to  change  his 
solicitor.  Suppose  an  executor  were  directed  by  his 
testator  to  continue  to  employ  a  particular  solicitor  in 
a  suit,  it  would  not  be  a  matter  of  course  to  obtain  an 
order  to  discharge  him.  The  fact,  at  all  events,  ought 
to  be  mentioned  specially. 

I  do  not  see  why  the  observations  of  Lord  Langdale 
UiDeFeuchires  Y.Dawes  (a)  should  not  be  applicable  to 
erery  case  of  an  order  of  course,  and  why,  if  any  mate- 
rial fact  is  suppressed  or  not  mentioned,  the  party 
applying  for  the  order  of  course  should  not,  in  all  cases, 
be  disentitled  to  retain  it.  The  question  is,  whether 
wch  a  state  of  things  exists  here  ?  There  may  be  a 
contract,  which  disentitles  the  solicitor  to  discharge  his 
agent,  but  no  contract  between  the  solicitor  and  his 
agent  can  prevent  the  client  from  the  exercise  of  his 
undoubted  right  to  discharge  his  solicitor.  This,  how- 
ever, is  not  that  case.  This  application  does  not  ema- 
nate from  the  client,  but  from  the  solicitor  himself, 
between  whom  and  his  town  agent  a  contract  had  been 
entered  into,  as  to  the  effect  of  which  I  give  no  opinion, 

but 
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Richards 

v. 

The 

Scarborough 

Market 

Company 

March  12. 


but  which,  if  mentioned,  the  officer  might  have  said 
"  a  special  application  is  necessary." 


The  Master  of  the  Rolls. 

I  have  considered  this  case,  and  I  am  of  opinion,  that 
the  fact  of  the  existence  of  a  special  contract  between 
the  solicitor  and  his  town  agent  ought  to  have  been 
stated  to  the  officer,  when  the  order  to  change  the  soli- 
citor was  applied  for.  In  the  absence  of  any  expression 
of  a  desire,  on  the  part  of  the  client,  to  change  the 
town  agent,  and  without  expressing  any  opinion  as  to 
his  right  to  do  so,  or  whether  he  would  be  bound  by 
such  an  agreement  as  is  stated  to  exist  in  this  case,  I 
must  discharge  the  order  as  irregular,  with  costs. 


April  \  8. 

A  married 
woman  waa 
entitled  to  60/. 
in  Court,  but, 
on  her  mar- 
riage, she  waa 
indebted  to  the 
extent  of  100/. 
which  had 
been  proved 
under  the  hus- 
band's bank- 
ruptcy.   Held, 
that  the  as- 
signees were 
entitled  to  the 
whole  fund. 


BONNER  v.  BONNER. 

A  MARRIED  woman  was  entitled  to  a  sum  of  about 
-*-*~  60Z.  in  Court;  her  husband  had  become  bankrupt. 
She  was  in  debt  at  the  time  of  her  marriage,  and  debts 
to  the  amount  of  100/.  had  been  proved  under  the  hus- 
band's bankruptcy. 

Mr.  Dickinson  submitted,  under  these  circumstances, 
that  the  whole  fund  ought  to  be  paid  to  the  assignees. 

Mr.  Giffard,  contra.  If  the  wife  survived  the  hus- 
band, she  would  be  still  liable  for  these  debts,  and  yet 
she  would  be  deprived  of  the  fund  to  pay  them. 


The  Master  of  the  Rolls. 
entitled  to  the  fund. 


I  think  the  assignees  are 
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March  16,  17, 

PULSFORD  v.  RICHARDS.  21,22,23. 

April  18. 

HPHIS  bill  was  filed  by  Puhford,  a   shareholder  in  Where  a  party, 

1  .  the   West   Flanders    Railway,    against   the   De-  %n£&^ 

fendants  Richards,  Hayter,  Fearon,  Cubitt  and  Ryan,  draws  another 

to  rescind  a  contract  for  taking  shares  in  the  company,  gucn  party     ' 

on  the  grcund  of  the  misrepresentation  and  suppression  may  j>e  com- 

by  them  in  the  prospectus  of  material  facts.  good  the  repre- 

Ad°ptin6  *£%££ 

•ible,  but  if  it 
be  impossi- 
ble, the  person  deceived  may  avoid  the  contract.    The  same  principle  applies,  though 
the  party,  at  the  time,  believed  the  statement  to  be  true,  if  in  the  due  discharge  of  his 
doty,  he  ought  to  have  then  known  otherwise. 

Third  parties,  who  by  false  representations  induce  others  to  enter  into  contracts,  are 
estopped  from  afterwards  falsifying  their  statement,  and,  if  necessary,  may  be  compelled 
to  make  them  good.  But  the  false  statement  of  one,  not  a  party  to  the  agreement 
entered  into  on  the  faith  of  it,  is  not  a  ground  for  avoiding  it. 

Misrepresentations  may  be  either  by  a  suppression  of  the  truth  or  an  assertion  of 
what  is  false ;  but  to  be  the  ground  for  avoiding  the  contract,  the  representation  must 
be  one  "duns  locum  contract uit"  or  such,  that  it  is  reasonable  to  infer,  that  in  its  absence 
the  party  deceived  would  not  have  entered  into  the  contract. 

Persons  who  take  shares  on  the  formation  of  a  company,  and  the  directors  who  form 
it,  are  contracting  parties,  and  the  prospectus  issued  is  a  representation  "  qua  dut  locum 
rontractui." 

A  right  to  make  a  foreign  railway  was  conceded  to  C.  and  the  four  Defendants,  and 
the  grant  was  partly  obtained  through  the  influence  and  exertions  of  C,  whose  name 
was  inserted  for  the  benefit  of  the  Defendants.  The  Defendants  agreed  to  appoint  C. 
their  agent  for  the  construction,  &c,  of  the  line,  and  in  consideration  of  such  services, 
to  pay  him  41.  per  cent,  on  the  outlay.  After  this,  they  issued  a  prospectus  for  the 
formation  of  a  company,  proposing  to  transfer  the  grant  and  all  benefits  to  the  company, 
(subject  to  a  stated  reservation  to  themselves);  but  they  omitted  to  mention  anything 
respecting  the  contract  with  C.  The  Plaintiff  took  shares  on  the  faith  of  the  prospectus, 
aod  afterwards  sought  to  return  them  and  set  aside  his  contract,  on  the  ground  of  misre- 
presentations in  the  prospectus.  The  Court  considered,  that  the  duties  to  be  performed 
by  C.  were  important  and  indispensable,  and  that  he  was  peculiarly  fitted  for  them ; — that 
there  was  no  evidence  of  the  value  of  his  services,  but  assuming  the  remuneration  to 
be  excessive  and  exorbitant,  still  that  it  did  not  furnish  a  ground  for  annulling  the 
contract,  though  it  might  possibly  be  a  reason  for  charging  the  directors. 

Projectors  of  a  railway  retained  4,000  shares  for  themselves,  but  did  not  state  the 
nut  in  their  prospectus.  Held  not  to  be  a  ground  for  annulling  a  contract  by  the  Plain- 
tiff to  take  shares  in  the  concern. 
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PuLSFORD 
V. 

Richards. 


Adopting  the  conclusions  arrived  at  by  the  Court,  the 
short  result  of  a  large  mass  of  papers  was  as  follows: — 

On  the  28th  of  March,  1845,  Chantrell,  who  held  an 
official  situation  in  Belgium,  as  inspector  of  railways, 
ascertained  that  the  Belgian  government  intended  to 
propose  the  formation  of  a  railway  in  West  Flanders. 
He  proposed  to  Mr.  Fearon  to  take  up  the  scheme  with 
Mr.  Richards  (whose  name  had  some  considerable 
weight  with  the  Belgian  minister  of  public  works), 
who  gave  a  favourable  but  not  a  definite  answer.  On 
the  7th  of  April,  Chantrell,  having  made  arrangements 
to  prevent  the  competition  of  a  party  who  had  some 
claims  to  the  grant,  applied  to  the  minister  for  the  right 
of  forming  the  line,  and  on  the  10th  of  April,  the 
minister  gave  Chantrell  the  usual  conditional  promise 
of  a  preliminary  convention  to  be  submitted  to  the 
chambers,  in  the  belief  that  he  was  applying  on  behalf 
of  Fearon  and  Richards,  as  well  as  himself.  Chantrell 
immediately  set  out  for  England,  and  on  the  13th  of 
April,  had  interviews  with  Richards  and  Fearon,  who 
were  favourably  disposed  to  take  up  the  scheme,  and 
sent  an  engineer  over  to  Belgium  to  examine  the  whole 
matter.  The  remuneration  to  Chantrell  seemed  to  have 
been  discussed,  and  it  was  arranged,  that  he  should  be 
the  contractor  for  the  formation  of  the  line,  upon  terras 
based  on  the  estimates  of  the  Belgian  engineers. 


Communications  afterwards  took  place  in  Belgium, 
between  Chantrell,  the  engineer  and  the  minister,  and 
ultimately,  on  the  18th  of  April,  the  minister  agreed  to 
make  the  grant  to  Richards,  Fearon  and  Chantrell,  as 
"concessionaires;"  and  on  the  21st  of  April,  the  pro- 
visional convention  was  signed,  but  the  names  of  Cubitt 
and  Hayter,  who  afterwards  joined  the  undertaking, 
were  added,  as  " concessionaires" 

On 
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Od  the  23rd  of  April,  Cubitt  arrived  in  Brussels  with 
the  deposit  money,  and  with  instructions  as  to  arrange- 
ments to  be  made  with  Chantrell,  "  in  lieu  of  his  in- 
terest in  the  grant,*  and  Chantrell  wrote  a  letter,  at 
Cubit? s  dictation,  stating,  that  his  name  was  inserted 
in  the  grant  only  nominally,  but  to  all  intents  and  pur- 
poses for  the  four  others;  "upon  the  condition,"  that  he 
was  to  have  the  contract  for  forming  the  lines,  and 
4,000  shares.  A  postscript  was  added,  that  he  was 
ready,  in  lieu  of  that  arrangement,  to  become  their  general 
agent  for  making  the  railway,  receiving  a  "  certain  per 
eentage  on  the  whole  concern." 


1853. 
Pulspord 
Richards. 


In  the  early  part  of  May,  1845,  the  grant  was  con- 
finned  by  the  chambers,  and  duly  signed  by  the  King 
of  the  Belgians. 


The  grant  having  been  obtained  through  the  exertions 
and  influence  of  Chantrell,  the  next  matter  considered 
by  him  and  the  four  other  "  concessionaires99  was,  as  to 
the  situation  in  which  Chantrell  was  thereafter  to  stand 
in  relation  to  the  project,  and  how  he  was  to  be  remu- 
nerated for  the  trouble  and  exertions  he  had  used  in 
obtaining  this  grant,  or  his  interest  in  it.  Consider- 
able discussion  took  place  on  this  subject;  it  was  at 
first  proposed,  that  he  should  be  the  contractor  for  the 
formation  of  the  railway,  according  to  the  arrangement 
which  had  been  entered  into  in  London,  on  the  14th  of 
April,  1845,  in  which  case,  he  was  to  have  the  contract 
based  on  the  estimates  of  the  government  engineer  of 
the  costs  of  forming  the  line.  This  however  was 
abandoned;  and  the  discussion  finally  resulted  in  the 
signing  of  the  two  agreements  in  question.  They  both 
bore  date  the  12th  of  May,  1845,  and  were  both  made 
between  Mr.  Richards  and  Mr.  Cubitt,  on  behalf  of 
themselves,  and  Mr.  Hayter  and  Mr.  Fear  on,  of  the  one 

part, 
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1863.  Part>  aQd  Mr.  Chantrell,  of  the  other  part.  By  the  first 
of  these  agreements,  it  was  agreed,  that  Chantrell  should 
superintend  and  manage,  as  agent  of  the  directors,  the 
Richard*,  construction  of  all  works  connected  with  the  railway, 
purchasing  lands  and  materials  for  working  the  line, 
and  doing  all  other  matters  necessary  to  the  perfection 
of  the  railway  for  traffic,  under  the  direction  of  the 
directors.  And  in  consideration  of  such  services,  so  to 
be  performed  to  the  satisfaction  of  the  directors,  and  in 
consideration  also  of  services  already  performed,  it  was 
agreed,  that  Chantrell  should  receive  41.  per  cent,  on  all 
sums  so  expended.  By  the  second  of  these  instruments, 
it  was  further  agreed,  that  if  the  expenditure  should  fall 
short  of  8,200/.  per  mile,  for  the  formation  of  the  line, 
and  of  1,800/.  per  mile  for  the  working  stock,  which 
was  the  calculated  cost,  Chantrell  should,  in  that  case, 
receive  10/.  per  cent,  upon  the  saving  so  made.  It  was 
thereby  further  agreed,  that  the  4,000  shares  already 
mentioned  were  to  be  allotted  to  him,  to  be  disposed 
of  amongst  persons  in  Belgium,  and  that  the  deposit  on 
the  shares  should  be  considered  as  a  first  instalment, 
upon  what  should  become  due  to  him  in  respect  of  the 
4/.  per  cent,  or  the  10/.  per  cent,  he  was  to  receive  under 
the  final  agreement.  And  that  when  the  lines  were 
opened,  Chantrell  should  be  the  directeur-gcrant,  at  a 
fixed  salary,  not  exceeding  500/.  per  annum. 

Ryan  afterwards  agreed  to  become  a  director  of  the 
company. 

In  June,  1845,  the  projectors  issued  a  prospectus  for 
the  formation  of  a  company,  to  consist  of  42,000  shares 
of  20/.  each,  and  which,  after  describing  the  particulars  of 
the  railway  and  its  advantages,  contained  the  following 
material  passages : — 

"The 
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"The  general  management  of  the  line,  and  of  the  1863. 
affairs  connected  with  it,  will  be  under  the  control  of 
the  directors.  They  have  secured  the  services  of  a  most 
able  and  efficient  directeur-gcrant  in  Belgium  (Mr.  Chan-  Richard* 
trell),  who  will  have  an  immediate  interest  in  maintain- 
ing the  strictest  economy  in  the  management  and  in  the 
general  prosperity  of  the  concern.  Mr.  Chantrell  has 
been  the  chief  manager  of  the  traffic  for  the  Belgian 
government!  on  the  state  lines,  from  1840 ;  this  appoint- 
ment he  proposes  to  relinquish,  and  to  devote  himself 
exclusively  and  at  once  to  the  purposes  of  this  under- 
taking. 

"The  concessionaires,  having  deposited  the  caution 
money,"  have  become  the  grantees  and  absolute 
owners  of  these  lines  for  a  term  of  ninety  years,  free 
"from  all  rates,  taxes  or  charges,  of  whatsoever  descrip- 
tion, local  or  national." 

"  This  grant,  and  all  the  benefits  arising  from  it, 
tkey  transfer  to  the  company,  subject  to  the  reservations 
in  favour  of  the  fondateurs  after  mentioned." 

11  The  profits  of  the  undertaking,  after  the  opening 
of  the  line,  will  be  appropriated  as  follows  : — After  pay- 
ment of  5/.  per  cent,  per  annum  to  the  shareholders,  and 
a  reserve  of  6/.  per  cent,  on  such  5/.  per  cent.,  for  a  re- 
served fund,  the  surplus  will  be  thus  divided,  viz.  six- 
teen-twentieths  (less  51.  per  cent,  to  be  added  to  the 
reserved  fund)  to  the  shareholders,  and  four-twentieths 
(less  6/.  per  cent.,  to  be  also  added  to  the  reserve  fund) 
to  the  fondateurs.  This  reserved  fund  may  be  appro- 
priated according  to  the  statutes,  either  for  the  benefit 
of  the  proprietors,  or  for  the  unforeseen  wants  of  the 
undertaking.  In  addition  to  the  above,  the  fondateurs, 
by  way  of  reimbursement  for  the  expenses,  liabilities 

and 
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and  payments  already  incurred,  reserve  to  themselves  a 
commission  of  3/.  per  cent,  upon  the  capital. 

The  Plaintiff,  on  the  faith  of  the  prospectus,  took 
originally  2,015  shares,  and  after  he  had  become  per- 
fectly aware  of  all  the  facts,  he  purchased  985  additional 
shares,  in  respect  of  which  he  claimed  no  relief. 

The  Plaintiff  by  this  bill  insisted,  that  the  prospectus 
was  deceptive,  both  by  the  suppression  of  what  was 
true,  and  the  suggestion  of  what  was  false.  1st.  Because 
it  omitted  the  agreement  which  had  been  entered  into 
between  the  directors  and  ChantrelL  2ndly.  Because 
it  omitted  to  state  that  the  directors  had  appropriated 
to  themselves  not  less  than  20,000  shares.  3rdiy.  Be- 
cause it  omitted  to  state  that  4,000  shares  had  been 
allotted  to  ChantrelL  And  lastly,  because  it  contained 
a  positive  misrepresentation,  in  asserting  "that  the  grant 
and  all  the  benefits  arising  from  it  had  been  trans- 
ferred to  the  company,  subject  to  the  reservation  in 
favour  of  the  fondateurs,"  subsequently  mentioned  in 
the  prospectus,  and  which  reservation  is  there  stated  to 
be  a  commission  of  3/.  per  cent,  on  the  capital,  while, 
in  fact,  under  the  agreement  with  Chantrell,  a  further 
charge  of  41.  per  cent,  on  the  whole  capital  had  been 
created  in  his  favour. 

The  cause  now  came  on  for  hearing. 

Sir  Fitzroy  Kelly,  Mr.  R.  Palmer,  Mr.  Daniel,  and 
Mr.  Elderton,  for  the  Plaintiff. 

Mr.  Holt,  Mr.  Hob  house  and  Mr.  Bateman,  for  Ryan. 

The  Solicitor-General  (Mr.  Bethell),  Mr.  Baily  and 
Mr.  Thring,  for  the  four  other  Defendants. 

The 
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The  following  cases  were  relied  on,  Nelthorpe  v. 
Holgate(a);  Burnes  v.  Pennell(b);  Hie  hens  v.  Con- 
greve(c);  Edwards  v.  M'Leay(d);  Pasley  v.  Free- 
man(e);  Langridge  y.  Levy(f);  Cridland  v.  Lord  Be  Richards, 
Mauley  (g) ;  Foss  v.  Harbottle  (A) ;  Kent  v.  Jackson  (i ) ; 
Macbride  v.  Lindsay  (A) ;  Ex  parte  Morgan  (/) ;  Stain- 
bank  v.  Femley{m);  Sedden  v.  Connell(n);  Gibson  v. 
UEste  (o) ;  Burr  owes  v.  ZiocA  (/>) ;  Jn  r*  Grant  (y) ; 
Reynell  v.  8prye(r). 

The  Master  0/  Me  Rolls  reserved  his  judgment. 


Tfo  Master  of  Mi  Rolls.  Jpri/  is. 

This  suit  is  instituted  by  the  Plaintiff,  for  the  purpose 
of  obtaining  the  declaration  of  the  Court,  that  the  pro- 
ceedings of  the  Defendants,  as  directors  of  the  West 
Flanders  Railway,  so  far  as  relate  to  the  raising  of  the 
capital  of  the  company,  by  issuing  shares,  are  fraudulent 
and  void  as  between  them  and  the  Plaintiff,  and  for  the 
relief  consequential  upon  that  declaration ;  which  relief 
would  involve  the  payment,  by  the  Defendants  to  the 
Plaintiff,  of  the  sums  paid  for  deposit  and  calls  on  these 
shares,  with  interest  thereon,  the  Plaintiff  on  his  part 
returning  the  shares  thus  taken,  and  accounting  for  the 

interest 
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interest  on  such  deposit  and  calls,  and  for  the  dividends 
which  he  has  received  on  them.  The  ground  on  which 
this  relief  is  asked  is  that  principle  of  equity  which 
declares,  that  the  wilful  misrepresentation  of  one  con- 
tracting party,  which  draws  another  into  a  contract, 
shall,  at  the  option  of  the  person  deceived,  enable  him 
to  avoid  or  enforce  that  contract.  I  think  it  convenient, 
in  the  present  case,  to  state  my  view  of  this  principle  of 
equity,  before  applying  it  to  the  facts  of  this  case  as 
they  appear  to  me  to  be  established  by  the  evidence  in 
the  cause. 

The  basis  of  this,  as  well  as  of  most  of  the  great 
principles  on  which  the  system  of  equity  is  founded,  is 
the  enforcement  of  a  careful  adherence  to  truth,  in  all 
the  dealings  of  mankind.  The  principle  itself  is  uni- 
versal in  its  application  to  these  cases  of  contract.  It 
affects  not  merely  the  parties  to  the  agreement,  but  it 
affects  also  those  who  induce  others  to  enter  into  it.  It 
applies  not  merely  to  cases  where  the  statements  were 
known  to  be  false  by  those  who  made  them,  but  to 
cases  where  statements,  false  in  fact,  were  made  by  per- 
sons who  believed  them  to  be  true,  if  in  the  due  dis- 
charge of  their  duty,  they  ought  to  have  known,  or  if 
they  had  formerly  known  and  ought  to  have  remembered, 
the  fact  which  negatives  the  representation  made.  A 
strong  illustration  of  this  is  to  be  found  in  the  case  of 
Burrowes  v.  Lock  (a) ;  and  in  my  opinion  (as  I  held 
in  the  case  of  Money  v.  J or den  (b)),  this  principle  ap- 
plies to  all  representations  made,  on  the  faith  of  which 
other  persons  enter  into  engagements,  so  that  whether 
the  representation  were  true  or  false,  at  the  time  when 
it  was  made,  he  who  made  it  shall  not  only  be  restrained 

from 
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from  falsifying  it  thereafter,  but  shall,  if  necessary,  be        1853. 
compelled  to  make  good  the  truth  of  that  which  he 
asserted. 

The  results,  however,  which  flow  from  the  applicatiou 
of  this  principle  differ  materially  in  different  cases.     In 
the  case  where  the  false  representation  is  made  by  one 
who  is  no  party  to  the  agreement,  entered  into  on  the 
faith  of  it,  the  contract  cannot  be  avoided,  and  all  that 
equity  can  then  do  is  to  compel  the  person  who  made 
the  representation  to  make  good  his  assertion,  as  far  as 
this  may  be  possible.     In  cases,  however,  where  the 
false  misrepresentation  is  made  by  a  person  who  is  a 
party  to  the  agreement,  the  power  of  equity  is  more  ex- 
tensive; there  the  contract  itself  may  be  set  aside,  if  the 
nature  of  the  case  and  condition  of  the  parties  will  ad- 
mit of  it,  or,  the  person  who  made  the  assertion  may  be 
compelled  to  make  it  good.    The  distinction  between 
the  cases  where  the  person  deceived  is  at  liberty  to  avoid' 
the  contract,  or  where  the  Court  will  affirm  it,  giving 
him  compensation  only,  are  not  very  clearly  defined. 
This  question  usually  arises  on  the  specific  performance 
of  contracts  for  the  sale  of  property  ;  and  the  principle 
which  I  apprehend  governs  the  cases,  although  it  is,  in 
some  instances,  of  very  difficult  application,  and  leads 
to  ce6ned  distinctions,  is  the  following,  viz.,  that  if  the 
representation  made  be  one  which  can  be  made  good, 
the  party  to  the  contract  shall  be  compelled  or  may  be 
at  liberty  to  do  so ;  but  if  the  representation  made  be 
one  which  cannot  be  made  good,  the  person  deceived 
shall  be  at  liberty,  if  he  please,  to  avoid  the  contract. 
Thus,  if  a  man  misrepresent  the  tenure  or  situation  of 
an  estate,  as  if  he  sell  an  estate  as  freehold  which  proves 
to  be  copyhold  or  leasehold,  or  if  he  describes  it  as 
situate  within  a  mile  of  some  particular  town,  when,  in 
troth,  it  is  several  miles  distant,  such  a  misrepresentation, 

as 
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as  it  cannot  be  made  true,  would,  at  the  option  of  the 
party  deceived,  annul  the  contract.  But  if  the  property 
be  subject  to  incumbrances  concealed  from  the  pur- 
chaser, the  seller  must  make  good  his  statement  and 
redeem  those  charges ;  and  even  in  the  cases  where  the 
property  is  subject  to  a  small  rent  not  stated,  or  the 
rental  is  somewhat  less  than  it  was  represented,  the 
Court  does  not  annul  the  contract,  but  compels  the 
seller  to  allow  a  sufficient  deduction  from  the  purchase 
money.  It  does  so  on  this  principle : — that,  by  this 
means,  he  in  fact  makes  good  his  representation,  and 
that  the  statement  made  was  not  such  as,  in  substance, 
deceived  the  purchaser  as  to  the  nature  and  quality  of 
the  thing  he  bought.  With  respect  to  the  character  or 
nature  of  the  misrepresentation  itself,  it  is  clear,  that  it 
may  be  positive  or  negative ;  that  it  may  consist  as  much 
in  the  suppression  of  what  is  true  as  in  the  assertion  of 
what  is  false ;  and  it  is  almost  needless  to  add  that  it 
must  appear,  that  the  person  deceived  entered  into  the 
contract  on  the  faith  of  it.  To  use  the  expression  of  the 
Roman  law  (much  commented  upon  in  the  argument 
before  me),  it  must  be  a  representation  "dam  locum 
contractui"  that  is,  a  representation  giving  occasion  to 
the  contract  :  the  proper  interpretation  of  which  ap- 
pears to  me  to  be,  the  assertion  of  a  fact  on  which  the 
person  entering  into  the  contract  relied,  and  in  the  ab- 
sence of  which,  it  is  reasonable  to  infer,  that  he  would 
not  have  entered  into  it ;  or  the  suppression  of  a  fact, 
the  knowledge  of  which,  it  is  reasonable  to  infer,  would 
have  made  him  abstain  from  the  contract  altogether. 


Having  stated  these  principles,  the  effect  of  their  ap- 
plication to  the  present  case  remains  to  be  considered. 
I  entertain  no  doubt,  that  the  persons  who  take  shares 
on  the  formation  of  a  company  and  the  directors  who 
form  it  are  contracting  parties,  to  whom  the  principles 

I  have 
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I  have  stated  are  applicable.  I  am  also  of  opinion, 
that  the  prospectus  issued  by  the  directors  is  the  repre- 
sentation quce  dat  locum  contractui.  The  Plaintiff  and 
Defendants  stand  in  this  relation  of  shareholder  and 
directors.  The  representation  which  created  it  was  a 
prospectus  issued  on  the  5th  June,  1845.  What  there- 
fore in  my  opinion  I  have  to  consider  in  the  present  case 
is,  whether  the  prospectus  so  issued  contained  such  mis- 
representation or  suppression  of  existing  facts,  as,  if  the 
real  truth  had  been  stated,  it  is  reasonable  to  believe 
that  the  Plaintiff  would  not  have  entered  into  the  con- 
tract, that  is,  that  he  would  not  have  taken  the  shares 
which  were  allotted  to  him,  and  those  which  he  purchased 
in  the  course  of  that  year.  For  this  purpose  what  passed 
subsequently  to  the  issuing  of  the  prospectus  has,  in  my 
opinion,  no  bearing  on  the  question,  except  so  far  as  it 
may  throw  a  light  upon  the  acts  of  the  Defendants  in 
issuing  the  prospectus  and  of  the  Plaintiff  in  taking 
shares  upon  the  faith  of  it. 


1853. 


The  complaint  of  the  Plaintiff  is,  that  the  prospectus 
was  deceptive,  both  by  the  suppression  of  what  was  true 
and  the  suggestion  of  what  was  false ;  first,  because  it 
omitted  an  agreement,  which  had  been  entered  into  be- 
tween the  directors  and  a  Belgian  gentleman  of  the 
name  of  Chantrell,  which  was  subsequently  confirmed 
by  them  ;  secondly,  because  it  omitted  to  state  that  the 
directors  had  appropriated  to  themselves  not  less  than 
20,000  shares  ;  thirdly,  because  it  omitted  to  state  that 
4,000  shares  had  been  allotted  to  Chantrell,  and  lastly, 
because  that  it  contained  a  positive  misrepresentation, 
in  asserting  that  the  grant  and  all  the  benefits  arising 
from  it  had  been  transferred  to  the  company,  subject  to 
the  reservation  in  favour  of  the  fondateurs  subsequently 
mentioned  in  the  prospectus,  and  which  reservation  is 
there  stated  to  be  a  commission  of  3/.  per  cent,  on  the 
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1853.  capital,  while  in  fact,  under  the  agreement  with  Chanr 
trett,  a  further  charge  of  4/.  per  cent,  on  the  whole 
capital  bad  been  created  in  favour  of  that  gentleman. 
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The  objection  to  the  honesty  of  the  prospectus,  on  the 
ground  that  it  contained  no  mention  of  the  shares 
allotted  to  the  directors  or  of  those  allotted  to  Chantrell, 
does  not  appear  to  me  to  be  sustainable.  It  is  difficult 
to  say  what  might  not  avoid  a  contract,  if  the  absence 
of  stating  what  shares  had  previously  been  allotted  to 
various  persons  connected  with  the  undertaking  would 
necessarily  produce  this  effect.  I  am  far  from  stating 
that  such  concealment  might  not,  in  some  cases,  become 
material,  where  it  is  connected  with  some  other  fact  in<- 
dicative  of  fraud,  and  possibly  more  so  in  the  case  where 
the  directors  had  taken  too  few,  than  where  they  had 
reserved  to  themselves  too  many  shares.  But,  in  the 
present  case,  I  am  convinced  by  the  evidence,  that  tbf 
directors  ( who  were  all  of  them  gentlemen  at  that  tiiqe 
possessed  of  considerable  means),  took  these  shares 
bond  fide  and  that  their  conduct  in  so  doing  cannot  be 
imputed  to  them  as  a  fraud,  and  that  the  statement  of 
that  fact  would  not  have  induced  any  person  (otherwise 
desirous  of  becoming  a  shareholder)  to  abstain  from 
taking  shares.  It  is  obvious  also,  that  in  the  exerci$e 
of  their  known  discretion  as  directors  of  the  company, 
they  might,  subsequently  to  their  issuing  of  the  pro- 
spectus, have  allotted  what  shares  they  pleased  tp 
themselves  or  others.  If  they  did  so  improperly,  and 
by  reason  thereof  this  company  has  fallen  into  difficul- 
ties, or  become  less  profitable  than  might  otherwise  have 
been  expected,  it  is  possible  that  they  may  be  account- 
able to  the  shareholders,  as  directors,  inasmuch  as,  in 
that  character,  tbey  are  bound  to  do  the  best  in  their 
power  for  the  shareholders,  towards  whom  they  stand  in 
a  fiduciary  relation.     But  that  is  not  the  frame  of  this 
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suit,  and  on  this  point  therefore  I  purposely  express  no        1853. 
opinion. 

It  is  material  to  bear  in  mind  throughout  the  con- 
sideration of  this  case,  that  the  suit  is  framed  to  annul 
the  contract,  and  not  to  make  the  Defendants  answer- 
able for  their  conduct  under  it  It  repudiates  the  con- 
tract altogether ;  it  does  not  seek  to  enforce  the  per- 
formance of  the  duties,  which  attach  to  the  Defendants 
on  the  fooling  of  that  contract.  The  question,  therefore, 
on  this  objection  is,  whether  the  number  of  shares 
allotted  or  agreed  to  be  allotted  by  the  directors  to  them- 
selves and  to  Chantrett,  for  persons  in  Belgium,  was  a 
fact  so  material  to  the  success  of  the  undertaking  that  the 
knowledge  of  it  was  a  matter  which  the  directors  were 
bound  to  communicate  to  the  public,  in  order  to  enable 
them  to  come  to  a  sound  conclusion,  as  to  the  probable 
success  of  the  undertaking,  in  which  they  were  invited  to 
take  a  part.  I  am  of  opinion  that  it  was  not,  and  that 
the  absence  from  the  prospectus  of  all  information  on 
this  subject,  although  coupled  with  the  statement  of  the 
shares  allotted  to  the  Sambre  and  Meuse  Railway  Com- 
pany, is  not  sufficient  to  enable  any  person  to  whom 
shares  were  allotted  to  avoid  the  contract,  on  the  ground 
of  such  suppression.  On  the  contrary,  I  believe  that 
the  circumstance  that  so  many  shares  had  been  taken, 
bond  fide  by  gentlemen  of  character  and  property,  would 
have  added  to  the  desire  of  the  public  to  become  allot- 
tees of  the  remaining  shares. 

The  other  two  objections  made  to  the  honesty  of  the 
prospectus  resolve  themselves  into  one,  viz. : — The  con- 
cealment of  the  agreement  with  Chantrett,  first,  by  the 
absence  of  any  statement  respecting  it,  and  secondly, 
by  the  insertion  of  a  statement,  inferentially  negativing 
the  existence  of  any  such  agreement.    This  is,  in  truth, 
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the  material  question  in  the  cause,  and,  accordingly,  this 
it  is  to  which  the  principal  arguments  have  been  di- 
rected. 

For  the  purpose  of  coming  to  a  conclusion  on  this 
subject,  I  think  it  proper  to  consider,  in  what  relation 
the  directors  and  Chantrell  stood  to  each  other  at  the 
time  when  this  prospectus  was  issued ;  and  for  this  pur- 
pose, I  shall  state  the  facts,  as  they  appear  to  me  to  be 
established  by  the  evidence  in  the  cause,  and  I  do  this 
the  rather  because,  by  so  doing,  I  shall  express  my 
opinion  on  the  result  of  that  evidence,  regarding  which 
there  has  been  much  discussion.  Although  in  some 
places  it  is  imperfect  and  therefore  obscure,  there  is  not, 
in  my  opinion,  any  contradiction  in  the  testimony  given, 
whether  oral  or  written.  [His  Honor  recapitulated  the 
facts,  as  before  stated,  and  proceeded.]  The  question  is, 
whether, in  the  circumstances  I  have  detailed,  the  absence 
from  the  prospectus  of  all  mention  of  these  agreements, 
coupled  with  the  statement,  that  the  whole  bene6t  of 
the  undertaking,  beyond  the  3/.  per  cent,  given  to  the 
fondateurs,  was  transferred  to  the  shareholders,  is 
such  a  misrepresentation  as  entitles  the  Plaintiff  to 
cancel  the  obligations  entered  into  on  the  faith  of  that 
prospectus. 


On  behalf  of  the  Plaintiff  it  is  contended,  that  the 
arrangement  was,  in  truth,  a  purchase  of  the  under- 
taking from  Chantrell,  at  the  price  of  41.  per  cent,  on 
the  gioss  cost  of  it,  and  that  it  was  a  fraud  to  conceal 
from  the  persons  solicited  to  become  shareholders  so 
material  a  circumstance,  which  was  analogous  to  a 
species  of  rent,  or  charge  of  32,000/.  fixed  upon  the 
line,  which  must  seriously  have  affected  the  probable 
success  of  the  concern. 

On 
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On  the  other  hand,  the   Defendants  contend,   that        1853. 
Chantrell  was  the  mere  agent  or  servant  of  the  com- 
pany, and  that  he  simply  agreed  to  perform  such  ser- 
vices as  must  have  been  performed  by  some  one,  and     Richaedi. 
that  4/.  per  cent  on  the  gross  expenditure  of  800,000/., 
large  as  it  may  seem,  was  only  a  fair  remuneration  for 
the  duties  which  Chantrell  had  to  perform,  having  re- 
gard to  his  peculiar  abilities  and  fitness  for  this  purpose ; 
and  that  even  if  his  previous  services,  or  what  in  one 
letter  Mr.  Richards  calls  his  "  bringing  out  of  the  line," 
was  a  part  of  the  consideration  for  his  being  so  em- 
ployed, that  it  does  not  thence  follow,  that  his  remunera- 
tion was  excessive.  That  the  employment  of  a  person  in 
his  own  business,  at  the  fair  market  rate  of  remuneration, 
is  a  benefit  for  which  persons  will  take  great  pains  and 
use  vast  exertions ;  and  that  it  is  every  day's  experience, 
that  solicitors  and  engineers  will  undergo  much  labour, 
and  incur  great  expense,  in  the  hope  and  with  the  expec- 
tation of  being  able  to  form  a  company  for  the  construc- 
tion of  a  railway,  with  no  other  object  than  the  prospect 
of  being  employed,  at  a  fair  rate  of  remuneration,  in  the 
performance  of  such  duties  as  they  are  competent  to  per- 
form, and  which  must  be  performed  by  some  one.    And 
they  refer,  as  evidencing  the  bona  fides  of  the  directors 
in  this  matter,  to  the  circumstance,  that  when  it  was 
proposed  to  reward  Mr.  Chantrell,  by  giving  him  the 
contract  for  the  formation  of  the  line,  he  was  to  take  it 
on  the  estimate  of  the  government  engineer,  who  might 
be  expected  to  state  a  fair  sum  for  that  purpose,  and 
what  they  would  have  to  pay  to  whomsoever  they  might 
employ.    They  also  insist,  that  it  is  shown  by  the  cor- 
respondence, and  especially  by  the  letter  of  Mr.  Richards 
to  Mr.  Cubit t  of  the  7th  of  May,  1846,  that  their  inten- 
tion was,  that  he  should  not  have  any  greater  remune- 
ration 
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1853.  ration  than  he  could  have  obtained  if  he  bad  become 
the  contractor  for  the  formation  of  the  line,  at  a  fair 
and  reasonable  estimate.  A  careful  perusal  of  the  evi- 
Richakdb.  dence  and  consideration  of  the  subject  has  brought  me 
to  the  conclusion,  that  the  services  agreed  to  be  per- 
formed by  Mr.  Chantrell  must  have  been  performed  by 
some  one.  I  am  of  opinion,  that  some  competent  per- 
son must  have  been  employed  by  the  directors  to  super- 
intend and  manage  the  expenditure  of  the  money  in  the 
formation  of  the  line,  and  in  the  purchase  of  the  working 
materials.  That  some  competent  person  must  have 
been  employed  to  negotiate  with  the  proprietors  whose 
land  was  required  for  the  formation  of  the  line;  and 
also  to  ascertain  that  the  ostensible  proprietors  were 
the  real  owners  of  the  land  conveyed,  although  un- 
doubtedly the  different  tenure  of  land  and  the  system 
of  registration  prevailing  in  that  country  would  render 
that  latter  duty  much  less  difficult  and  expensive  than 
a  similar  duty  would  have  been  in  this  country.  I 
have  arrived,  therefore,  at  this  first  step,  that  the  duties 
agreed  to  be  performed  were  important  and  indispens- 
able, and  that  Mr.  Chantrell  was  peculiarly  well  fitted 
to  perform  them.  It  was  therefore,  in  my  opinion,  the 
duty  of  the  directors  to  employ  such  a  person,  if  he 
could  be  obtained  at  a  fair  remuneration.  There  is  not 
any  evidence  in  the  cause,  on  either  side,  by  which  I 
am  enabled  to  ascertain  what  is  the  fair  market  value 
for  which  the  services  of  a  gentleman,  as  competent  as 
Mr.  Chantrell,  could  have  been  obtained  in  Belgium. 

Assuming,  for  the  purpose  of  considering  the  ques- 
tion, that  the  remuneration  given  was  grossly  excessive 
and  exorbitant,  and  that  the  directors  had  so  managed 
it,  that  the  company  was  bound  to  pay  this  amount, 
would  the  omission  to  communicate  this  to  the  public 

be 
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be  a  ground  for  annulling  the  contract  made,  under  1853 
which  they  were  induced  to  accept  shares?  Referring 
to  the  principles  I  stated  in  the  outset,  as  being  those 
Which  govern  cases  of  this  nature,  I  am  of  opinion,  that  Richaedb. 
it  cannot  have  that  effect.  This  was  not  the  suppres- 
sion of  a  fact  that  affected  the  intrinsic  value  of  the 
undertaking.  That  depended  on  the  line  of  the  pro- 
jected railway,  the  population,  the  commercial  wealth 
and  traffic  of  the  places  through  which  it  was  to  pass, 
the  difficulties  of  the  construction  and  the  cost  of  the 
lands  required. 

Extravagance  in  the  formation  of  a  line  of  railway  is, 
in  my  opinion,  a  question  of  liability  of  the  individual 
directors  to  the  shareholders,  but  not  a  ground  for  an- 
nulling the  contract  between  them.  If  the  services  to 
be  rendered  by  Mr.  Chantrell  were  indispensable,  then 
the  fact  that  such  services  must  be  obtained  is  implied 
in  the  statement  of  the  project  for  the  formation  of  the 
railway,  and  the  only  question  that  arises  is,  the  quan- 
tum of  the  remuneration  which  was  and  ought  to  be 
paid  for  such  services.  Assume  that  Mr.  Chantrell  had 
been  a  mere  stranger  to  the  directors,  and  had  been 
engaged  by  them  under  agreements,  the  same  in  their 
terms  as  those  of  the  12th  of  May,  1845,  but  subse- 
quent in  date  to  the  issuing  of  the  prospectus  and  the 
formation  of  the  company,  could  any  question  have 
arisen  other  than  this,  what  sums  ought  to  be  allowed 
to  the  directors  in  their  accounts  as  between  themselves 
and  the  shareholders,  in  respect  of  these  payments  to 
Mr.  Chantrell?  I  am  of  opinion,  that,  in  such  a  case, 
the  only  relief  this  Court  could  have  given  must  have 
been  confined  to  such  an  account.  If  the  arrangement 
for  the  formation  of  the  line  is  made  before  the  pro- 
spectus is  issued,  still,  in  my  opinion,  the  relief  afforded 
most  be  the  same.    The  absence  of  all  statement  as  to 
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the  costs  by  which  the  line  can  be  formed  means  this, 
that  it  is  to  be  formed,  and  the  services  of  competent 
persons  obtained,  at  such  fair  and  reasonable  prices  as 
will  be  necessary  to  procure  such  services.  That  state- 
ment, whether  expressed  or  implied,  the  directors  shall 
be  compelled  to  make  good.  Without  that  statement,  the 
ordinary  trust  imposed  upon  directors,  in  their  relations 
towards  their  shareholders,  imposes  this  duty  upon  them. 
If,  indeed,  the  case  had  been,  that  a  heavy  irredeemable 
rental  was,  at  all  events,  charged  upon  and  payable  out 
of  the  project,  either  to  the  Belgian  government  or  to 
some  other  persons,  in  addition  to  the  cost  of  construc- 
tion, to  which  this  case  was  attempted,  in  argument, 
to  be  assimilated,  the  case  might  have  been  different; 
because  then,  the  omission  would  have  been  of  some- 
thing affecting  the  value  of  the  undertaking  inherent  to 
and  inseparable  from  it,  in  addition  to  the  expense  of 
the  formation  of  the  line,  which  could  not  be  known 
unless  by  express  statement.  But  the  costs  of  forma- 
tion are  known  by  every  one  to  be  inseparable  from  the 
project,  and  if  these  services  were  indispensable,  they 
were  a  part  of  that  cost.  It  is  argued,  no  doubt  with 
accuracy,  that  if  the  undertaking  were  bound  by  this 
contract,  and  the  directors  were  unable  to  make  good 
to  the  shareholders  the  amount  improperly  expended, 
the  value  of  the  undertaking  itself  would  be  permanently 
affected  by  the  arrangement,  and  that  the  shareholders 
ought  not  to  be  compelled  to  take  the  indemnity  of  the 
directors.  1  think  it  unnecessary  to  discuss  to  what 
extent,  in  cases  of  improvident  or  improper  contracts 
entered  into  by  directors  for  the  construction  of  the  line 
before  the  issuing  of  the  prospectus,  the  company  would 
be  bound,  and  how  far  the  responsibility  of  the  directors 
would  or  would  not  be  treated  as  a  sufficient  indemnity 
to  the  shareholders.  It  is  sufficient  to  say,  in  this  case, 
that  in  the  caution  money  deposited  would  have  been 
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found  amply  sufficient  to  secure  the  repayment  of  any 
excess  of  expenditure,  which,  under  the  contract,  Mr. 
Chantrell  was  entitled  to  receive  beyond  the  price  for 
which  such  services  ought  to  have  been  remunerated, 
and  that  all  their  shares  and  property  in  the  company 
would  also  have  been  liable  for  this  purpose.  Nor  is  it 
clear,  that  any  indemnity  would  have  been  required,  as, 
if  the  Court  had  considered  that  the  Defendants  were 
bound  to  pay  Chantrell  and  they  did  so,  the  share- 
holders would  be  wholly  exonerated. 


1853. 


It  is  also  urged,  on  behalf  of  the  Plaintiff,  that  the 
transaction  must  be  viewed  in  this  light :— viz.  that  the 
four  first  Defendants  had  purchased  the  scheme  from 
Mr.  Chantrell,  and  then  had  themselves  sold  it  to  the 
company.  If  this  were  the  transaction,  it  would  have 
appeared  to  me  to  have  been  analogous  to  the  case  where 
one  person  sells  a  property  which  he  has  himself  bought, 
on  which  the  original  vendor  has  a  lien  for  his  unpaid 
purchase  money.  The  second  purchaser  could  not 
avoid  his  contract  by  reason  of  this  lien.  All  that  he 
could  require  would  be,  that  the  property  should  be 
conveyed  to  him  free  from  any  such  lien,  which,  in  this 
case,  would  be  that  the  directors  should  exonerate  the 
undertaking  from  the  price  due  to  Chantrell  as  the  con- 
dition of  his  selling  it. 

But  this  is  not,  in  my  opinion,  a  correct  view  of  the 
result  of  the  evidence. 


It  is  no  doubt  urged  with  much  force,  that  it  is  but 
fair  to  assume,  that  a  considerable  or  at  least  some  por- 
tion of  the  price  paid  to  Chantrell  is  attributable  to  his 
position  with  regard  to  the  undertaking,  from  the  promise 
he  had  obtained  from  the  minister,  the  advantage  of 
which  was  secured  to  him  by  his  being  a  concessionaire, 

and 
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1853*  and  that  "  bis  interest  in  the  line/9  as  it  is  called  in  one 
of  Mr.  Richards  s  letters,  is  treated  throughout  as  a 
thing  to  be  paid  for.  The  evidence,  as  I  have  already 
Ri6ha*i>s.  gaid^  does  not  enable  me  to  come  to  a  satisfactory  con- 
clusion,  as  to  what  was  a  fair  and  reasonable  price 
to  be  paid  to  Mr.  Chantrell  for  his  services,  as  distin- 
guished from  his  interest  in  the  grant.  The  slim  to  be 
paid  to  him  undoubtedly  appears  to  me  to  be  large,  but 
I  am  not  aware,  nor  does  the  evidence  supply  the  in- 
formation, what  expenses  he  may  be  obliged  necessarily 
to  incur  for  the  purpose  of  performing  them.  Such  ex- 
penses would  undoubtedly  be  very  large  in  this  country, 
and  they  may  possibly  be  considerable  in  Belgium.  Some 
expenses  there  must  have  been,  and  as  to  those,  I  am 
informed  that  the  books  of  the  company,  which  are  in 
evidence,  contain  no  item  of  charge  against  the  company; 
but  this  is  a  fact  which  I  have  not  myself  verified  by 
the  inspection  of  these  books.  But  whatever  weight 
may  be  justly  attributable  to  this  argument  derived  from 
this  circumstance,  it  cannot,  in  my  opinion,  vary  the 
result  to  which  I  must  come  in  this  frame  of  suit.  To 
the  extent  that  the  price  is  a  fair  remuneration  for  the 
services  of  Mr.  Chantrell,  the  Plaintiff  had  no  cause 
for  complaint ;  to  the  extent  that  the  price  exceeds  that 
amount,  it  is  a  matter  to  be  questioned  and  set  right  in 
a  suit  to  make  the  Defendants  account,  in  their  charac- 
ter of  directors,  and  this  whether  that  excess  be  from 
improper  remuneration  of  those  services,  or  whether  it 
was  the  price  paid  for  his  abandonment  of  his  interest 
in  the  line. 

This  suit  is  not  framed  for  that  purpose ;  and  if  it 
were,  the  Plaintiff  has  adduced  no  evidence  to  show  how 
the  price  ought  to  be  apportioned,  which,  if  the  services 
to  be  performed  by  Chantrell  were  essential  for  the  rail- 
way 
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way  and  could  not  be  obtained  gratuitously,  it  would        1853* 

have  been  incumbent  on  him  to  have  done,  \^^-mx 

PuLsroBO 
v. 
There  are  various  circumstances  which  confirm  my  Richaid«. 
opinion,  that  the  only  relief  (if  any)  which,  in  this  case, 
could  properly  have  been  asked,  would  have  been,  not  to 
annul  the  contract,  but  on  the  footing  of  it,  to  make  the 
Defendants  account  for  the  due  discharge  of  their  duties 
as  directors  to  the  shareholders,  as  their  cestui*  que  trust. 
I  select  one  of  the  strongest,  add  one  which  convinces 
me  that  the  insertion  of  the  fullest  statement  relative  to 
the  contract  entered  into  with  Mr.  Chantrell  would  not 
have  affected  the  Plaintiff's  opinion  of  the  value  of  the 
scheme,  and  this  is  the  fact,  that  after  he  became  fully 
aware  of  the  contract  and  of  the  circumstances  con- 
nected with  it,  and  after  he  had  already  taken  steps  for 
instituting  these  proceedings,  he  himself  purchased  985 
shares  in  this  undertaking,  in  respect  of  which  shares 
he  seeks  no  relief,  in  respect  of  which  he  still  claims  to 
be  a  proprietor  and  part  owner  of  the  railway,  and  in 
respect  of  which  he  may,  to-morrow,  if  he  can  establish 
any  proper  case  by  evidence,  file  a  bill  against  these 
very  Defendants,  in  their  character  of  directors,  to  make 
them  accountable  for  the  same  transaction,  in  respect  of 
which  he  now  seeks  to  annul  the  relation  subsisting  be- 
tween them  in  respect  of  the  2015  shares  bought  by  and 
allotted  to  him  in  July  and  August,  1845.  That  he 
purchased  the  first  at  a  premium  and  the  last  at  a  dis- 
count, that  having  regard  to  the  existing  state  of  the 
company  he  may  have  given  too  much  for  the  first  set 
of  shares  and  too  little  for  the  second,  cannot,  in  any 
respect,  affect  the  principle  on  which  I  must  regard  the 
question  before  me. 

The  success  of  the  scheme  could  in  no  way  depend 
upon  that  variation  in  price.    It  is  true  that  upon  the 
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1863.  price  paid  by  him  may  depend  the  question  whether  the 
investment  will  be  a  profitable  one  or  not ;  but  unless  he 
had  expected  the  scheme  to  succeed,  he  would  manifestly 
Richards.  noi  have  bought  any  shares,  under  any  circumstances, 
unless  upon  the  principle,  which  the  Court  will  not  re- 
cognize, of  engaging  in  a  gaming  speculation  to  obtain 
a  profit  by  the  subsequent  sale  of  the  shares.  And  this 
consideration  is  the  more  important,  because  if  the 
Plaintiff  obtains  the  decree  he  asks,  it  is  impossible  to 
say  that  it  will  not  affect  all  other  shares  of  the  com- 
pany, including  the  very  shares  subsequently  bought  by 
him ;  in  respect  of  which,  therefore,  the  original  allottees 
may  be  entitled  to  the  same  relief,  in  substance,  as  that 
now  sought  by  the  Plaintiff,  modified  only  to  some  ex- 
tent in  consequence  of  the  right  arising  from  the  sub- 
sequent sale  of  those  shares  to  the  present  Plaintiff. 

Upon  the  assumption,  therefore,  that  the  price  agreed 
to  be  paid  to  Mr.  Chantrell  for  his  services  is  exorbitant 
when  regarded  solely  with  reference  to  the  services  to  be 
pei  formed  subsequently  to  the  date  thereof,  and  that  in 
truth  his  previous  services  and  interests  in  the  grant 
formed  the  principal  consideration  for  the  agreement,  I 
am  of  opinion  that  the  Plaintiff  has  mistaken  his  equity 
and  that  he  is  not  entitled  to  rescind  the  contract,  and  to 
be  exonerated  from  the  liability  incurred  by  becoming 
the  owner  of  2,015  shares  in  July  and  August,  1845. 

I  abstain  from  going  into  the  question  of  the  accounts, 
rendered  from  time  to  time  to  the  shareholders,  and  those 
contained  in  the  book.  They  have  in  truth  no  bearing 
upon  the  question  before  me.  They  might  have  been  re- 
levant to  the  question  of  laches,  if  such  a  case  had  been 
urged  against  the  Plaintiff.  In  this  case,  however,  if  in 
other  respects  the  Plaintiff  had  been  entitled  to  relief, 
it  could  not  have  been  resisted  on  the  ground  of  any 
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negligence  or  delay  in  enforcing  his  claims.  I  regret  1853. 
also  much  to  find  that  the  bill  abounds  with  charges 
made  and  issues  raised  respecting  the  mode  of  keeping 
the  books,  which,  if  at  all,  could  only  have  been 
material  if  the  relief  sought  had  been  to  make  the  De- 
fendants liable  to  the  shareholders  as  directors  and  trus- 
tees, but  which  have  no  bearing  upon  the  question  in 
this  suit,  which  regards  solely  the  rescinding  of  the 
contract. 

The  result  is,  that  this  suit  fails  in  every  respect,  and 
that  it  must  be  dismissed  with  costs. 

I  am  of  opinion  that  the  two  Defendants  who,  in 
1828,  withheld  the  agreement  with  CAantrell,  acted 
ill-advisedly.  It  was  the  duty  of  directors  to  show  it 
to  their  cestui  que  trust,  and  the  more  especially  as 
their  defence  is,  that  this  was  an  agreement  necessary 
for  the  construction  of  the  line,  and  entered  into  by 
them  for  the  benefit  of  the  company.  Undoubtedly,  if 
the  withholding  of  that  agreement  had  occasioned  any 
costs,  I  should  have  thought  it  my  duty  to  throw  those 
costs  upon  these  two  Defendants ;  but  it  is  obvious  that 
this  cannot  have  been  the  case,  or  that  they  are  too  minute 
to  be  separable  from  the  costs  of  the  rest  of  the  suit. 
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In  re  BUCKLEY'S  TRUST. 

April  19. 
A.  B.  pur-       rriHE  testator,  by  his  will,  directed  his  executors  to 
tate  subjectta  place  out  at  interest,  upon  real  security,  two  sums 

a  pecuniary      of  500/.  each,  and  to  pay  the  interest  thereof  to  his 
that  he  was    '  daughter,  Anna  Hodgson,  for  life,  and  after  her  decease, 

not  entitled  to   to  divide  the  capital  between  all  her  children,  and  the 

pay  the  amount  .  r 

of  the  charge    issue  of  such  of  them  as  should  be  then  dead.    And 

wider^r        subject  to  and  charged  with  the  aforesaid  pecuniary 

Trustee  Relief  legacies,  the  testator  devised  his  real  estates  to  his  four 

sons  absolutely.    The  personal  estate  was  insufficient 

for  payment  of  the  debts  and  legacies,  and  the  sums  in 

question  remained  charged  on  the  real  estates.    In  1847, 

soon  after  the  testator's  death,  part  of  the  real  estates 

was  sold  and  conveyed  to  the  Petitioners  Messrs.  Or- 

merod,  charged  with  the  two  sums  of  500/.  each,  in 

exoneration  of  the  residue  of  the  real  estates,  and  by  a 

separate  deed,   Messrs.  Ormerod  covenanted   to   pay 

those  sums  to  the  persons  legally  entitled. 

Anna  Hodgson  died  in  January  1851,  leaving  four 
children  her  surviving,  but  she  had  had  two  other  chil- 
dren, who  died  under  twenty-one,  and  unmarried,  and 
to  whom  administration  had  not  been  taken  out.  The 
four  surviving  children  had  all  attained  twenty-one,  and 
were  resident  in  Australia,  and  on  the  death  of  their 
mother  they  appointed  Mr.  Sharp,  their  attorney,  to 
receive  the  legacies.  Sharp  made  application  accord- 
ingly to  the  Petitioners  for  payment,  who  being  advised 
that  it  was  doubtful  whether  all  the  children  did  not' 
take  a  vested  interest,  and  there  being  no  representative 
of  the  deceased  children,  declined  to  pay  the  attorney, 

but 
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but  in  February,  1852,  they  paid  the  two  sums  into       1853. 

Court,  under  the  provisions  of  the  Trustee  Relief  Acts  (a). 

Mr.  Sharp,  alleging  that  the  payment  into  Court  was 

not  authorized  by  these  acts,  refused  to  recognize  it, 

and  insisted  upon  payment ;  whereupon  Messrs.  Ortne- 

rod  presented  a  petition,  alleging  that  they  came  within 

the  words  of  the  act,  as  "  trustees  or  other  persons, 

hiving  in  their  hands  any  money  belonging  to  any  trust 

whatsoever,"  and  praying  a  declaration,  that  they  came 

within  the  meaning  and  intention  of  the  act,  and  that 

w  Older  might  be  made  for  investment  of  the  funds, 

in  accordance  with  the  General  Order  of  the  7th  May, 

1862  (b).    But  if  they  did  not  come  within  the  act,  then 

they  asked  that  the  money  might  be  paid  back  to  them, 

and  that  in  either  case,  the  costs  might  be  paid  out  of 

the  fund. 

Mf,  Hilmsky  and  Mr.  Crofts,  in  support  of  the  petition. 
The  words  of  the  first  section  of  the  act  are  wide  enough 
to  include  the  Petitioners.  It  enacts,  that  all  trustees, 
executors,  administrators,  and  other  persons,  having  in 
their  bands  money  belonging  to  any  trust  whatsoever, 
shall  be  at  liberty  to  pay  the  same  into  Court;  so  that 
it  is  pot  necessary  that  persons  should  fill  a  fiduciary 
character,  in  order  to  bring  them  within  the  terms  of 
the  act.  The  only  question  is,  whether  this  is  trust 
money,  which  is  to  be  determined  by  referring  to  the 
will  charging  the  real  estate  with  the  payment  of  it. 
The  Petitioners  having  purchased  the  estate,  with  notice 
of  the  legacies  so  charged,  were  bound  by  the  trust 
find  compellable  to  raise  them. 

Mr.  J".  V,  Prior,  contra,  contended,  that  the  Petitioners 

were 

(«)  10  &  11  Vict.  c.  96;  and  (b)  Ord.  Con.  457. 

12&isrif*.c.74. 
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1853.        were  not  trustees  within  the  act,  and  that  the  words 
^^^^^       "  other  persons"  would  be  satisfied  by  applying  them 
Buckley's     to  Persons  not  strictly  trustees,  having  money  in  their 
Trust.        hands.     That  if  persons  situated  like  the  Petitioners 
were  allowed  to  pay  the  amount  of  a  charge  into  Court, 
the  consequence   would   be,  that  the  costs  of  a  pro- 
ceeding, altogether  unnecessary,  would  fall  upon  lega- 
tees.    He  added  that  there  would  also  be  a  loss  of  the 
interest,  from  the  time  of  payment  into  Court. 

Mr.  Elmsley,  in  reply,  argued,  that  the  statute  being 
remedial,  ought  to  be  construed  liberally. 

The  Master  of  the  Rolls. 

I  think  that  this  case  does  not  come  within  the  act. 
What  the  act  intended  is  expressed  by  the  words,  that 
"all  trustees,  executors,  administrators,  or  other  per- 
sons, having  in  their  hands  money  belonging  to  any 
trust,"  in  which  case  they  shall  be  at  liberty  to  pay 
it  into  Court.  When  the  case  was  first  mentioned,  I 
did  not  see  what  money  the  Petitioners  had  in  their 
hands  belonging  to  any  trust.  What  the  act  intended 
was  this : — Where  an  existing  fund,  affected  by  a  trust, 
created  either  by  the  original  instrument,  or  by  opera- 
tion of  law,  is  in  the  hands  of  persons  who  are  un- 
able to  ascertain  to  whom  it  is  legally  payable,  such 
persons  may  pay  it  into  Court,  under  the  provisions 
of  the  act.  But  here,  there  is  no  money  at  all  in  the 
hands  of  the  Petitioners  subject  to  any  trust.  What 
they  have  is  an  estate  subject  to  a  charge,  and  I  am 
asked  to  decide  that  they  are  entitled  to  raise  this 
sum  of  money,  for  the  very  purpose  of  creating  a  trust 
fund,  in  which  other  persons  are  to  be  interested,  and  in 
this  way  to  enable  the  Petitioners  to  take  advantage  of 
the  act.     This,  however,  is  neither  the  intention  of  the  . 

statute, 
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statute,  nor  is  it  fair  towards  the  parties  interested ;  for        1853. 
if  I  were  to  allow  this,  the  effect  would  be,  to  give      v^^-y 
e?ery  person  entitled  to  land  subject  to  a  charge  a  right     Buckley'i 
to  pay  the  money  into  Court,  instead  of  into  the  proper        TruiL 
hands.    Where  a  legacy  is  given  by  a  testator,  and  it 
is  charged  upon  his  real  estates,  the  party  entitled  to  it 
is  entitled  to  the  money,  clear  from  the  costs  of  raising 
h;  but  if  I  were  to  hold  this  case  to  be  within  the  act, 
the  parties  entitled  to  the  charge  would  themselves  have 
to  pay  the  costs. 

I  am  of  opinion  that  the  act  was  not  intended  to 
meet  such  a  case  as  this,  and  was  only  meant  to  extend 
to  a  case  where  there  is  an  existing  trust  fund  in  the 
hands  of  some  person  who  is  not  entitled  to  any  benefi- 
cial interest  in  it ;  and  the  act  then  says,  "  you  shall  be 
entitled  to  relieve  yourself  from  responsibility,  by  payment 
of  the  fund  into  Court."  If  these  two  sums  of  500/. 
had  come  to  the  hands  of  the  Petitioners,  as  belonging  to 
John  Smith,  and  they  could  not  ascertain  who  he  was, 
they  would  be  at  liberty  to  pay  them  into  Court  under 
the  act;  but  if  I  were  to  decide  that  the  Petitioners 
come  within  the  act,  I  see  no  reason  why  a  mortgagor 
might  not  pay  the  mortgage  money  into  Court,  saying 
he  had  a  trust  fund  in  his  hands,  and  so  liberate  his 
estates,  and  throw  all  the  expenses  upon  the  mortgagee. 

The  point  appears  to  be  new,  no  decision  having  been 
cited;  but  the  only  order  I  can  make  is,  to  direct  the 
repayment  of  the  money  to  the  Petitioners,  and  that  they 
pay  the  Respondents  their  costs. 
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April  20,  21. 

A  railway 
company  held 
not  bound  by 
a  contract  en- 
tered into  by 
the  projectors 
prior  to  their 
incorporation. 

The  pro- 
jectors of  a 
railway  com- 
pany entered 
into  a  con- 
tract with  a 
landowner  for 
the  purchase 
of  the  land  re- 
quired.    Sub- 
sequently, the 
act  passed  es- 
tablishing and 
incorporating 
the  company. 
The  company 
abandoned  the 
undertaking, 
without  having 
done  any- 
thing to  adopt 
the  contract, 
except  by  stak- 
ing out  the 
intended  line. 
Held,  that  the 
company  were 
not  bound,  the 
contract  not 
being  under 
the  corporate 
seal,  and  there 
being  no  suffi- 
cient adoption 
of  it. 


PRESTON  v.  The  LIVERPOOL,  MANCHESTER 
and  NEWCASTLE-UPON-TYNE  Junction  Rail- 
way  Company. 

TN  1845,  a  railway  was  projected  which  was  to  pass 
through  the  Plaintiff's  estate,  called  Flashy  Hall, 
and  to  be  called  the  Lancashire  and  North  Yorkshire 
Railway,  and  the  usual  proceedings  were  taken  to  obtain 
an  act  to  authorize  its  construction. 

The  Plaintiff  actively  opposed  the  project,  but  at 
length  an  agreement  was  come  to  between  him  and 
the  projectors,  and  he  thereupon  formally  withdrew  his 
dissent,  and  became  an  assenting  party  to  the  under- 
taking.   The  agreement  was  to  the  following  effect:  — 

11  February  5,  1846. 
"  Memorandum  of  agreement  this  day  made  between 
the  executive  directors  of  the  Lancashire  and  North 
Yorkshire  Railway  Company  of  the  one  part,  and  Cooper 
Preston  of  the  other  part.  It  is  agreed,  that,  on  the  fol- 
lowing conditions,  the  said  Cooper  Preston  will  and  does 
assent  to  the  railway  being  made  through  his  property 
at  Flashy,  as  laid  down  in  the  deposited  plan  of  the  said 
company  : — 

"1st.  That  in  case  the  said  company  shall,  in  this  or  any 
subsequent  session,  obtain  an  act  of  incorporation,  the 
said  company  shall  pay  to  the  said  Cooper  Preston,  his 
heirs  or  assigns,  the  sum  of  1,000/.  for  all  land  required 
by  the  company,  for  the  making  of  the  railway,  and  a 
further  sum  of  4,000Z.  for  residential  injury  to  the  estate 
and  hall  of  the  said  Cooper  Preston. 

"  2nd. 
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"  2nd.  That  the  tunnel  and  railway  shall  be  so  con- 
structed through  Mr.  Preston's  property,  near  the  Low 
Wood,  so  as  not  to  damage  the  said  wood,  &c. 

"3rd.  That  the  tunnel  shall  be  extended  to  the  plan- 
tation, &c.  and  the  land  through  which  the  tunnel  shall 
be  made  is  to  be  reconveyed  to  the  said  Cooper  Pres- 
ton, bis  heirs  or  assigns,  and  to  be  resoiled  over,  at  the 
expense  of  the  company. 

"4th.  That  the  company  shall  cause  a  passengers' 
station  to  be  made  at  Flashy,  the  land  required  to  be 
furnished  by  Cooper  Preston  at  his  own  cost.  That  it 
is  understood  that  this  agreement  shall  not  require  Mr. 
Pretton  to  furnish  more  land  than  is  requisite  for  the 
proper  making  of  the  railway,  with  slopes,  sidings  and 
stations." 


1853. 

Preston 

v. 

The 

Liverpool, 

Manchester 

and 

Newcastle- 

upoh-Tyne 

Junction 

Railway 

Company. 


This  agreement  was  signed  by  the  Plaintiff  and  by 
Mr.  Harper  and  Mr.  Yates,  two  of  the  promoters  of  the 
scheme,  and  provisional  or  "  executive"  directors.  Mr. 
Yates  reported  that  he  had  entered  into  the  contract, 
and  a  memorandum  to  that  effect  was  in  March,  1846, 
entered  in  the  company's  minute  book. 

Another  rival  railway  company,  called  the  Liverpool, 
ic.  Railway  Company,  was,  at  the  same  time,  actively 
engaged  in  promoting  a  bill  through  Parliament.  The 
two  companies  amalgamated,  and  one  act  only  passed, 
on  the  26th  of  June,  1846,  incorporating  the  Defendants 
(the  Liverpool,  Manchester,  and  Newcastle-upon-Tyne 
Junction  Railway),  and  authorizing  a  line  which  was  still 
to  pass  through  the  Plaintiff's  property. 

The  Defendants,  in  December,  in  1846,  gave  the 
Plaintiff  notice  of  their  intention   to  enter   upon   his 

1 2  land, 
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1863. 

Preston 

v. 

The 

Liverpool, 

Manchester, 

and 
Newcastle- 
upon-Tyne 
J  auction 
Railway 
Company. 


land,  for  the  purpose  of  surveying,  taking  levels  and 
setting  out  the  line  of  the  works,  and  their  servants  did 
accordingly  enter,  for  that  limited  purpose,  and  staked 
out  the  line.  The  company  never  took  possession  of 
any  part  of  the  Plaintiff's  property,  and,  ultimately,  the 
undertaking  was  abandoned. 

In  January,  1851,  the  Plaintiff  filed  this  bill,  praying 
a  declaration,  that  the  agreement  of  February,  1846, 
was  binding  on  the  Defendants,  and  that  the  Defendants 
might  be  decreed  to  complete  the  purchase  of  the  land 
agreed  to  be  purchased  and  set  out,  and  all  other  (if 
any)  land  required  by  the  company,  by  paying  Plaintiff 
the  1,000/.,  and  4,000/.  and  expenses. 

A  demurrer  to  the  bill  was  overruled  by  the  Vice- 
Chancellor  (Lord  Cranworth)(a).  No  action  had  been 
brought,  and  the  cause  now  came  on  for  hearing. 

Mr.  Elmsley  and  Mr.  Southgate,  for  the  Plaintiff.  This 
agreement  is  valid  and  binding  on  the  Defendants.  It 
was  entered  into  for  valuable  consideration,  namely,  for 
the  withdrawal  of  the  opposition  to  the  bill.  The  De- 
fendants have  obtained  the  consideration,  and  taken  the 
benefit  of  the  contract ;  they  are  therefore,  in  equity, 
bound  to  perforin  their  part  of  it ;  Edwards  v.  The  Grand 
Junction  Railway  Company  (6);  Stanley  v.  The  Chester 
and  Birkenhead  Railway  Company  (c). 

The  decision  of  Lord  Cranwarth  has  determined  the 
construction  and  validity  of  the  contract,  and  that  the 
Plaintiff  is  entitled  to  equitable  relief.  They  also  cited 
Hawkes  v.  The  Eastern  Counties  Railway  Company (d); 

Sanderson 


(a)  1  Sim.  (N.  S.)  586. 

lb)  1  Myl.  £  Cr.  650. 

(c)  9  Sim.  264;  3  MjLfCr. 


778. 

(rf)  3  De  G.  *  Sm.  743 ;  1 
DcG.  M.$G.  737. 
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Sanderson  v.  Cochermouth,  &c.  Railway  Company  (a); 
Webb  v.  Direct  London  and  Portsmouth  Railway  Com- 
pany^); Lord  James  Stuart  v.  The  London  and  North 
Western  Railway  Company  (c);  Southcomb  v.  The  Bishop 
of  Exeter  (d);  Bland  v.  Ooarkyfc);  Gagre  v.  The  iVietr- 
■orfc{RailwayCoropany(/);  and  they  distinguished  this 
case  from  Gooday  v.  The  Colchester,  &c.  Railway  Com- 
pany^), in  this  respect,  that  the  contract,  in  that  case, 
was  entered  into  by  an  existing  corporation,  and  that 
here  it  was  not 


1853. 

Preston 
v. 

The 

Liverpool, 

Manchester 

and 
Newcastle- 
upon-Tyne 
Junction 
Railway 
Company. 


The  Solicitor-General  (Mr.  Bethelt),  Mr.  R.  Palmer, 
and  Mr.  J.  J.  H.  Humphreys,  for  the  Defendants,  were 
oot  called  on. 

The  Master  of  the  Rolls. 

I  have  read  the  pleadings,  and  will  not  trouble  yon  in 
this  case. 


I  have  no  doubt,  that  a  legal  contract  was  not  con- 
stituted between  the  Plaintiff  and  the  Defendants,  that 
is,  between  the  Plaintiff  and  the  company.  That  was 
admitted  by  Mr.  Southgate,  and  was  assumed  by  Mr. 
Elmsley,  when  he  stated,  that  no  action  at  law  could  be 
brought  against  the  Defendants.  In  fact,  the  company 
could  not  bind  itself,  except  by  instrument  under  seal. 
It  is  true,  that  a  company  may  be  bound,  like  any  pri- 
vate individual,  if  there  be  a  valid  agreement  between 
other  persons  and  the  company  think  fit  to  adopt  and 
take  the  benefit  of  it     I  have  no  doubt,  that  in  such  a 

case. 


(a)  11  Beav.  497. 

(6)9  Hare,  129;  1  DeG.M. 
4G.521. 

(c)15  Beav.  513;  1  De  G. 
M.  $  G.  721. 


(d)  6  Hare,  213. 
(0  6  Exeh.  Rep.  522. 
(/)  Queen's    Bench,    May  3, 
1852. 
(g)  Post,  132. 
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case,  the  company  would  be  bound,  and,  without  enter- 
ing into  the  question,  which  I  determined  in  Gooday 
v.  The  Colchester  and  Stour  Valley  Railway  Company, 
that  a  company  could  not  validly  bind  itself,  except  by 
instrument  under  its  seal,  I  do  not  here  find  sufficient 
acts  of  confirmation  to  bind  the  company. 

The  decision  I  come  to  is  not  inconsistent  with  that  of 
the  Vice-Chancellor  on  the  demurrer,  for  the  agreement 
was  not  then  fully  stated  in  the  bill,  and  an  adoption 
since  the  incorporation  is  there  distinctly  alleged. 


Assuming  the  statements  of  the  bill  to  be  true,  it  ap- 
pears to  me  that  the  Vice-Chancellor  could  not  have 
done  otherwise  than  overrule  the  demurrer. 

The  case  now  comes  before  me  in  a  different  aspect, 
and  I  am  of  opinion,  that  I  must  dismiss  the  bill. 


JENINGS  v.  BA1LY. 


April  23, 


A  testatrix,  by    /MNN  BAILY,  by  her  will,  devised  to  Mary  Sparrow 


her  will,  di 
rected  her 
executors  to 
pay  to  M .  S. 
or  her  assigns, 
or  permit  her 
to  receive  the 
income  of  her 


all  her  real  estates  for  life,  and  after  the  death  of 

Mary  Sparrowshe  devised  to  the  Defendant  B.  Baily, and 

two  other  persons,  a  messuage  or  tenement  each ;  "  and 

all  the  residue  of  her  real  estate  she  devised  to  Mary 

Sparrow,  her  heirs  and  assigns  for  ever;  and  her  personal 

TW^JJ^Tm   estate  (after  payment  of  her  debts  and  funeral  expenses) 

afterpayment  she 

of  debts,  and 
she  then  be- 
queathed certain  legacies  payable  after  the  death  of  M.  S.    By  a  second  codicil  she 
gape  a  legacy  payable  after  the  death  of  M.  S.     Held,  that  M.  S.  took  an  absolute 
interest  in  the  residuary  personal  estate.   • 


CASES  IN  CHANCERY.  119 

she  directed  her  executors  to  pay  to  or  otherwise  permit  1853. 
and  suffer  Mary  Sparrow,  or  her  assigns,  to  take,  receive 
and  enjoy  the  interest,  dividends  and  annual  profit  and 
produce  thereof."  And  after  giving  certain  pecuniary 
legacies  the  testatrix  proceeded  thus  : — "and  from  and 
after  the  death  of  Mary  Sparrow  I  give  to  my  dear  young 
friends  (naming  four),  1,000/.  to  be  equally  divided.  After 
the  death  of  Mary  Sparrow,  I  give  Charles  Jenings,  Esq., 
1002.  I  also  give  to  Benjamin  Bally  aforesaid,  501." 
On  the  24th  October,  1833,  the  testatrix,  by  a  codicil  in 
the  form  of  a  letter  addressed  to  Mary  Sparrow,  re- 
quested her,  after  she  was  gone,  to  give  several  sums  to 
certain  persons  therein  named. 

Mary  Sparrow,  by  her  will,  gave  the  clear  residue  of 
the  personal  estate  of  Ann  Bally,  which  consisted  of 
4,542/. :  15*.  3d.  3  J/,  percent,  annuities,  to  such  persons 
as  under  the  statutes  for  distribution  would  have  been 
entitled  to  the  personal  estate  of  Ann  Baily,  in  case 
she  bad  died  intestate. 

Mary  Sparrow  died  in  1851.  The  Plaintiff,  her  execu- 
tor, claimed  the  fund  in  question.  The  claim  was  resisted 
by  Benjamin  Baily,  who  contended  that  Mary  Spar- 
row was  entitled  to  a  life  interest  only.  In  either  case, 
the  next  of  kin  of  Ann  Baily  would  be  entitled  to  the 
fund,  but  the  construction  to  be  put  upon  the  will  was 
nevertheless  of  importance,  in  respect  of  the  legacy 
duty. 

Mr.  Craig  and  Mr.  G.  F.  White,  for  the  Plaintiff. 
Mary  Sparrow  took  an  absolute  interest  in  the  personal 
estate,  subject  to  the  payment  of  the  debts  and  legacies. 
The  testatrix  made  some  of  the  legacies  given  by  her 
payable  immediately  on  her  own  death,  and  therefore  it 
is  impossible  to  contend,  that  tnis  cuts  down  Mary 

Sparrow's 
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1863.        Sparrow's  interest  to  a  life  estate.    They  cited  1  Roper 

v^v'^/      on  Legacies  (a). 
Jbnings 

Bailt.  Mr.  Roundell  Palmer  and  Mr.  Martineau,  contr&, 

contended,  that  the  bequest  amounted  merely  to  a  gift 
of  the  annual  produce  of  the  personalty  to  Mary 
Sparrow  for  life.  That  this  was  evident,  not  only  from 
the  fact  of  the  legacies  being  given  after  the  death  of 
Mary  Sparrow,  but  also  from  the  preceding  clause  of 
the  will,  in  which  she  had  used  apt  words  to  pass  the 
whole  interest  in  the  real  estate,  when  such  was  her 
intention. 

The  Master  of  the  Rolls. 

It  is  quite  clear,  that  the  gift  of  the  residue  of  the 
personal  estate,  standing  alone,  would  have  been  an 
absolute  gift;  and  the  question  therefore  is,  whether  it  is 
cut  down  by  the  subsequent  bequests  to  the  four  Merri- 
mans.  There  is  unquestionably  some  ambiguity  in  the 
words  which  she  has  used,  but  there  is  no  expression  of 
intention  sufficiently  strong  to  cut  down  the  absolute 
interest  previously  given.  I  attach  some  weight  to  the 
circumstance,  that  by  the  letter  constituting  the  first 
codicil,  the  testatrix  requests  Mary  Sparrow  to  pay 
certain  legacies,  which  she  would  not  have  done,  if  she 
had  not  intended  her  to  take  the  absolute  interest  under 
the  residuary  bequest.  Besides,  there  is  another  con- 
sideration which  weighs  with  me  in  deciding  in  favour 
of  an  absolute  interest,  namely,  that  the  other  construc- 
tion would  make  an  intestacy,  which  the  testatrix  cannot 
be  presumed  to  have  intended.  Declare  therefore  that  the 
whole  of  the  residuary  estate  passed  to  Mary  Sparrow, 
subject  to  the  legacies. 

(a)  3rd  edit.  p.  419. 

Note.— See  Ellon  v.  Shephard,  1  Bro.  C.  C.  532 ;  Page  v.  Lcaping- 
well,  18  Vet.  463 ;  Haig  v.  Swiney,  1  Sim.  «$•  Stu.  487. 
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BOUTS  v.  ELLIS. 

April  22,  23. 
TN  this  suit,  instituted  for  the  administration  of  the  A  testator,  on 
A  estate  of  Thai.  Ellis,  a  question  was  raised,  whe-  S^ffJifo 
ther  a  sum  of  1,000/.  belonged  to  the  widow  or  formed  his  cheque  for 
part  of  the  testator's  estate,  under  the  following  cir-  ingi  «,!,"*" 

cumstances : —  would  want 

money  before 
his  affairs 

On  the  29th  of  February,  1852,  the  testator  said  to  ^^^ 

his  wife,  "  Sarah,  I  am  a  dying  man,  you  will  want  some  the  gift  was  to 

money  before  my  affairs  are  wound  up."     Later  on  the  uge  °£etjdes°  e 

same  day,  a  Mr.  Goold  came  in  and  the  testator  told  what  she 

him  he  wanted  to  draw  a  cheque  for  his  wife,  and  said  from  his  es- 

to  her,  "  Go  to  my  drawer  and  in  my  pocket  book  I  ****."  J\*9 
.  cheque  being 

think  you  will  find  a  blank  cheque."    The  cheque  was  crossed  was 

accordingly  filled  up  by  Mr.  Goold,  and  dated  the  1st  Sj'g* 

of  March.    On  the  morning  of  the  first  of  March  the  after  for  a 

testator  asked  for  the  cheque,  and  having  signed  it,  he  of^e same*116 

gave  it  to  his  wife,  saying,  "  Here,  my  dear,  I  give  you  amount,  in 
?i  -    *  it  ii  t     i  .i.i  favour  of  the 

this  for  your  whole  and  sole  use.     I  do  not  think  you  wife.   The 

will  live  more  than  ten  years,  and  it  will  be  100/.  a-year,  testator  sta^d 

besides  what  the  estate  will  produce,  and  upon  that,  I  that  he  wished 

think  you  can  live  very  comfortably."    Mrs.  Ellis  kept  «egnid»8)hi8(lhe 

the  cheque  in  her  possession  till  the  4th  of  March,  when  cheque  to  her, 

Mr.  JBilliter  (an  intimate  friend  of  the  testator)  having  ce\ve&  and 

called  in,  the  testator  told  him,  he  wished  to  give  Mrs.  kept  it  till  after 

°  her  husbands 

Ellis  1,000/.,  and  that  he  had  drawn  a  cheque  upon  his  death.    The 

bankers  ***** 

cheque  was 

paid  before 

his  death,  but  his  friend's  cheaue,  which  was  post-dated  and  also  crossed,  was  exchanged 

for  another,  and  was  duly  paid  after  the  testator's  death.     Held,  that  this  constituted  a 

valid  gift  of  the  1,000/.  by  the  husband  to  the  wife,  and  formed  no  part  of  the  testator's 

estate. 

Held,  also,  by  the  Lords  Justices,  that  it  constituted  a  good  donatio  mortis  cautd. 
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bankers  for  that  amount,  but  that  "  perhaps  the  cheque 
being  crossed,  they  would  not  pay  the  money  over  the 
counter."  He  then  requested  Mr.  Billiter  to  give  him 
a  counter-cheque  of  the  same  amount,  in  exchange  for 
it.  Mr.  Billiter  accordingly,  on  the  4th  of  March,  drew 
a  cheque  for  1,000/.,  dated  the  5th  of  March,  payable 
to  Mrs.  Ellis  or  bearer.  The  "a"  in  the  word  "  Mrs." 
was  added  at  her  instance.  Mrs.  Ellis  took  up  the 
cheque  drawn  by  Mr.  Billiter  in  the  view  of  her  husband, 
who  never  saw  it  again.  The  testator  died  on  the  next 
day  (5th  of  March),  but  his  cheque  had  been  paid  prior 
to  bis  death.  Mrs.  Ellis  kept  Mr.  Billiter's  cheque  in 
her  possession  until  after  the  death  of  her  husband,  and 
it  being  crossed  with  the  words  "  &  Co.,"  Mr.  Billiter, 
on  the  8th  of  March,  gave  her  another  cheque  in  lieu  of 
it  and  the  amount  was  duly  paid  to  her. 


In  this  state  of  circumstances,  the  question  arose  as 
to  the  right  of  Mrs.  Ellis  to  retain  the  1,000/. 

Mr.  W.  W.  Cooper,  for  the  executors. 


Mr.  R.  Palmer,  for  the  residuary  legatee.  If  this 
transaction  can  be  supported  at  all,  it  must  be  either  as 
a  gift  inter  vivos  or  as  a  donatio  mortis  causa.  It  cannot 
be  supported  as  the  former,  for  the  gift  of  the  first  cheque 
drawn  by  Mr.  Billiter  conveyed  no  interest  to  Mrs. 
Ellis;  for  though  the  formal  words  usually  employed  to 
create  a  gift  might  have  been  used  by  the  testator,  still 
as  thecheque  (which  was  a  common  bankers'  cheque)"was 
post-dated  and  without  a  stamp,  it  was,  under  the  pro- 
visions of  the  stamp  acts,  illegal  and  absolutely  void. 
It  therefore  created  no  liability  and  constituted  no  sym- 
bol of  property.  Besides,  the  money  was  not  received 
by  Mrs.  Ellis,  until  after  the  testator's  death,  and,  con- 
sequently, the  gift  was  not  complete  in  his  lifetime. 

Considered 
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Considered  as  a  donatio  mortis  causa,  the  case  com- 
pletely foils.  If  there  was  a  donatio  at  all,  it  could 
only  be  of  the  piece  of  waste  paper  handed  to  Mrs. 
EUis  in  the  shape  of  Mr.  Bplliter's  cheque.  The  testa- 
tor's cheque  had  been  given  to  her,  but  it  was  afterwards 
taken  back  and  given  to  Mr.  Billiter,  in  exchange  for 
a  void  cheque,  and  therefore,  at  the  testator's  death,  Mr. 
Jiillitcr  owed  1,000/.  to  the  estate.  It  is  one  of  the 
essentials  of  a  donatio  mortis  causa,  that  the  thing  given 
should  remain  in  the  possession  of  the  donee  till  the 
testator's  death.  In  this  case,  nothing  but  the  void 
cheque  was  in  Mrs.  Ellis's  possession,  and,  therefore, 
the  1,000/.  cannot  form  a  donatio  mortis  causa. 


1853. 


It  may,  however,  be  said,  that  it  was  the  intention  of 
the  testator  to  make  a  donatio  mortis  causa,  but  it  is 
established,  by  the  case  of  Tate  v.  Hilbert{a)  and  others, 
that  property  cannot  be  transferred  by  words  of  gift 
showing  a  mere  intention,  without  some  act,  and  there- 
fore a  donatio  mortis  causd  cannot  be  supported  by  mere 
parol.  The  gift  must  be  actually  carried  into  effect, 
and  the  property  must  vest  in  the  donee  in  the  lifetime 
of  the  donor.  Nor  can  there  be  a  donatio  mortis  causd 
to  one  in  trust  for  another  person.  This,  therefore,  being 
neither  a  complete  gift  inter  vivos  nor  a  donatio  mortis 
causa,  the  1,000/.  must  be  considered  as  forming  part  of 
the  testator's  estate.  He  cited  Furquharson  v.  Cave(b); 
Miller  v.  Miller  (c) ;  1  Roper  on  Legacies  (d). 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  Mrs.  Ellis. 
This  gift  was  made  by  a  person  in  his  last  illness  and  in 
contemplation  of  death,  and  it  was  intended  to  be  a 
provision  for  the  immediate  wants  of  his  wife,  after 


(o)  2  Vet.jun.  120. 
(6)  2  ColL  356. 


(c)  3  P.  Wm%.  356. 
(<t)Page  11  (4th  edit.) 
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1853.  his  death  and  before  his  affairs  could  be  wound  up. 
This  constitutes  a  valid  donatio  mortis  causd.  But  the 
fact  of  the  wife,  by  the  direction  of  the  husband,  giving 
his  cheque  in  exchange  for  Mr.  Billiter's  clearly  shows, 
that  the  gift  was  an  absolute  gift.  It  amounted  to  an 
appointment  and  appropriation  of  it  in  her  favour.  It 
is  admitted  that  a  cheque  is  only  a  symbol  of  property, 
and  here  there  were  both  the  intention  to  give  and  the 
act  of  exchange  of  cheques,  and  the  property  therefore 
passed.  Even  supposing  Mr.  Billiter's  cheque  to  have 
been  wholly  void,  still  that  could  in  no  way  invalidate 
the  wife's  right  to  the  1,000/.  A  cheque  may  be  the 
subject  of  a  donatio  mortis  causd;  Lawson  v.  Lawson(a); 
Drury  v.  Smith  (b). 

The  Master  of  the  Rolls. 

I  think  I  can  see  my  way  to  carry  into  effect  the  in- 
tention of  the  testator,  without  any  violation  of  the  rules 
of  law,  as  regards  a  donatio  mortis  causd.  The  tes- 
tator had  given  a  cheque  for  1,0002.  to  Mr.  Billiter. 
This  cheque  was  received  by  Mr.  Billiter  some  hours 
before  the  death  of  the  testator,  and  the  payment  must 
be  considered  as  valid.  It  is  admitted,  that  the  1,000/. 
did  not  belong  to  Mr.  Billiter  9  for  he  had  given  no  con- 
sideration for  it  except  his  own  cheque,  and  if  no  cheque 
had  been  given  by  him,  or  it  had  remained  unpaid,  he 
could  not  have  retained  the  1,000/.  for  his  own  use,  but 
must  have  held  it  either  as  trustee  for  Mrs.  Ellis  or  for 
the  testator's  general  estate.  If  Mr.  Billiter  had  paid 
the  1,000/.  to  Mrs.  Ellis,  could  the  executors  of  Mr.  Ellis 
have  maintained  an  action  against  him  and  compelled 
him  to  pay  them  that  money  over  again  ?     It  is  obvious, 

that 

(c)  1  P.  Wms.  441.  (6)  1  P.  Wms.  404. 
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that  unless  he  held  it  as  a  trustee  for  Mrs.  Ellis  he  could 
not,  though  he  had  paid  it  to  her, have  discharged  himself, 
by  that  payment,  from  his  liability  to  the  testator's  estate, 
any  more  than  if  he  had  paid  it  to  a  stranger.    It  is  also 
clear,  that  when  Mr.  BilUter  gave  the  money  to  Mrs. 
JEllis,  he  believed  he  held  it  in  trust  for  her ;  and  I  look 
at  the  rest  of  the  transaction  and  the  evidence  to  ascer- 
tain whether  this  was  the  case.     The  evidence  satisfies 
me,  and  on  this  point  there  is  no  contradiction,  that  Mr. 
Ellis,  a  day  or  two  before  his  death,  expressed  an  inten- 
tion to  give  1,000/.  to  his  wife.     He  stated  to  his  clerk 
or  partner  that  such  was  his  intention,  and  he  proceeded 
to  carry  that  intention  into  effect,  by  giving  her  a  cheque 
for  that  amount.     If  she  had  got  the  cheque  cashed  in 
his  lifetime,  it  could  not  now  be  revoked,  it  having,  until 
the  testator's  death,  been  considered  a  valid  payment  and 
good  gift.     She  did  not  get  it  paid,  but  the  testator 
delivered  it  to  Mr.  BilUter,  stating  at  the  time  his  in- 
tention to  give  his  wife  1,000/.    To  carry  the  intention 
into  effect,  Mr.  BilUter  gave  the  testator  a  cheque  of 
bis  own,  which,  being  post-dated  and  without  stamp, 
must  be  admitted  to  be  an  instrument  of  no  validity 
whatever.    This,  as  it  appears  to  me,  is  fairly  and  pro- 
perly capable  of  being  treated  in  no  other  respect,  than 
as  an  admission  by  Mr.  BilUter,  that  he  did  not  hold 
the  money  on  his  own  account,  and  accordingly  when, 
after  the  testator's  death,  he  is  asked  to  give  another 
cheque,  he  gave  it  without  hesitation  to  the  person  who 
asked  for  it  on  behalf  of  Mrs.  Ellis,  assuming  that  she 
was  entitled  to  it.     I  must  consider,  therefore,  that  the 
1,000/.  was  given  to  Mr.  BilUter  in  the  testator's  life- 
time in  trust  and  for  the  benefit  of  the  testator's  wife, 
and  must  hold  that  Mrs.  Ellis  is  entitled  to  it. 


1853. 


Bouts 

v. 
Ellis. 


Note. — The  decision  of  the  Mailer  of  the  Rolls  was  affirmed  on 
the  9th  of  June,  1853,  by  the  Lords  Justices,  who  held  that  the  gift 
was  a  good  donatio  mortis  causd. 
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MASON  v.  CLARKE. 

April  25,  26. 

Where  a  tes-     FT1HE  present  question  depended  on  the  will  of  Ben- 

property  to  a  jamin  Hunter,  dated  the  4th  of  January,  1791, 

parent  and  hit  wno  expressed  himself  as  follows  : — Item.  "  I  likewise 

children  sun-        . 

pliciter,  and  he  give  and    bequeath   to   my   daughter    Mary  Webster, 

™nc^1^1      wife  of  Captain  Thomas  Webster,  the  sum  of  2,000/., 
the  parent        now  in  the  3/.  per  cent.  Consolidated  Annuities,  and  her 
takeCtogether    children  lawfully  begotten  in  wedlock  and  born  of  her 
either  jointly     body." 
or  in  common ; 
bat  if  there  be 

superadded  ^he  testator  died  on  the  15th  of  March,  1791. 

words  import- 
ing a  settle- 

ram  fakes  At  the  date  of  the  wiU»  Mary  Webster  was  pregnant 
for  life,  with  of  a  child,  who  was  afterwards  born  alive,  but  died  in 
h!™chiidreD.      the  testator's  lifetime,  and  she  never  had  any  other 

Bequest  "to  child. 
J."  (who  was 
enceinte  at  the 

ti^eJ)"a^dher  Mrs.  Webster  survived  her  husband,  and  died  in 
children. 

Held,  that  A.    1837,  without  issue,  and  the  question  was,  to  whom  the 

«niookCasUd'  2>°°°L  con8oU  now  belonged, 
joint  tenants, 

having  sur-  'n  a^  °f  the  construction,  a  former  decision  of  the 

vived  the  tes-    Court  upon  a  legacy  bequeathed  by  the  testator  to  ano- 

was  absolutely  ther  daughter  was  mainly  relied  on.     It  is,  therefore, 

^^f  to  *•   necessary  to  state  the  terms  of  that  legacy,  and  the 

circumstances  relating  to  it.   The  bequest  was  expressed 

as  follows : — Item,  "  I  likewise  give  and  bequeath  to 

my  daughter,  Elizabeth   Parker  Hunter  the  sum  of 

2,000/.,  now  in  the  3/.  per  cent  Consolidated  Annuities, 

and    her  children  lawfully  begotten    in  wedlock  and 

born  of  her  body.     I  likewise  direct  and  order,  that  the 

interest 
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interest  of  the  said  2,000/.  be  paid  to  Elizabeth  Parker 

Hunter  aforesaid,  by  ray  executors,  half-yearly,  for  her 

maintenance  whilst  single ;  and  after  wedlock,  the  said 

2,000/.  to  be  transferred  in  her  name,  for  her  use  and 

her  children  as  aforesaid,  and  not  to  be  sold  out  of  the 

3£  per  cent.  Consolidated   Annuities  without  her  free 

good  will.      And  in  case  of  Elizabeth  Parker  Hunter 

dying  before  wedlock,  the  said  2,000/.  shall  devolve  to 

my  daughter  Mary  Webster  and  her  children." 

•Elizabeth  P.  Hunter  was  unmarried  at  the  testator's 
**eath,  but  in  1792  she  intermarried  with  Robert  San- 
Person,  and  had  issue  one  child  only,  viz.  Robert  Har- 
&*-c*ve  Sanderson,  who  died  an  infant  in  the  year  1801. 

-Elizabeth  P.  Sanderson  died  in  1809,  and  in  1816, 
^e  administrator  of  her  child,  Robert  Hargrave  San- 
^^rson,  deceased,  was  declared  entitled  to  the  2,000/. 
°Ongols,  so  bequeathed  to  her  and  her  children. 

The  question  now  was,  whether  the  construction 
should  be  the  same  in  Mrs.  Webster's  case,  as  in  that  of 
«trs.  Sanderson. 
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Mr.  R.  Palmer  and  Mr.  Hetherington,  for  the  next  of 

Vjn  of  the  testator.    The  construction  must  be  the  same 

5is  to  both  the  legacies  of  2,000/.  consols,  given  to  the 

two  daughters  and  their  children.     In  Mrs.  Sanderson's 

case,  it  has  been  held  to  be  a  gift  to  her  for  life  only, 

with  remainder  to  her  children,  and  the  other  gift,  to 

Mrs.  Webster  and  her  children,  must  receive  the  same 

construction.     She  took  for  life,  with  remainder  to  her 

children ;  but  as  she  had  no  child   who  survived    the 

testator,  the  gift  to  her  children  failed,  and  subject  to  her 

life  estate,  the  2,000/.  was  undisposed  of.     There  is, 

therefore,  an  intestacy,  and  the  2,000/.  consols  belong 

to 
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1853.       to  the  next  of  kin  of  the  testator.    They  cited  Vaughan 
v.  The  Marquis  of  Head/art  (a) ;  Froggatt  v.  War  dell  (b). 

Mr.  Roupell  and  Mr.  Keene,  in  the  same  interest. 
Where  a  bequest  is  made  to  a  parent  and  bis  children 
and  there  are  children  then  living,  the  parent  and  children 
take  as  joint  tenants,  but  if  there  be  no  children,  then 
it  is  a  gift  to  the  parent  for  life,  with  remainder  to  his 
children,  and  the  Court  always  endeavours  to  put  such  a 
construction  upon  a  bequest  as  to  give  effect  to  that  which 
is  the  more  probable  intention  of  the  testator :  Wild's 
Case(c);  Paine  v.  Wagner  (d).  The  word  "children" 
is  one  of  purchase,  and  not  of  limitation,  except  when  it 
is  necessary  so  to  construe  it,  in  order  to  give  effect  to  a 
testator's  expressed  intention,  or  where  a  gift  can  take 
effect  no  other  way ;  Bvffar  v.  Bradford  (e) ;  Stone  ▼. 
Maule  (/) ;  Heron  v.  Stokes  (g) ;  Newman  v.  Nightin- 
gale (A) ;  Crawford  v.  Trotter  (t) ;  Morse  v.  Morse  (A) ; 
French  v.  French  {I);  Bain  v.  Letcher  (m) ;  Crockett  v. 
Crockett  (n). 

Mr.  Kent,  in  the  same  interest. 

Mr.  Torriano,  for  the  representative  of  the  testator. 

Mr.  Baily  and  Mr.  E.F.  Smith,  for  the  executors  of 
Mrs.  Webster.  The  gift  of  the  2,000/.  was  to  Mary 
Webster  and  her  children,  simply ;  and  there  being  then 
a  child,  who  in  contemplation  of  law  was  tit  esse,  the 
rule  is,  that  the  parent  and  child,  in  such  a  case,  take 

jointly. 

(a)  10  Sim.  639.  (A)  1  Cox,  341. 

(6)  3  DeG.$  Sm.  685.  (»')  4  Madd.  361. 

(c)  6  Rep.  17.  (k)  2  Sim.  485. 

{d)  12  Sim.  184.  (/)  11  Sim.  257. 

(«)  2  Atk.  220.  (m)  11  Sim.  397. 

(/)  2  Sim.  490.  (n)  2  PhUL  553. 
(g)  2  Dr.  $  War.  89. 
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Mason 


jointly.  In  all  the  cases  cited,  there  was  not  a  simple  1853. 
gift,  but  one  with  superadded  words,  showing  an  in- 
tention to  give  only  a  life  interest  to  the  parent,  and  to 
keep  the  fund  undiminished  for  the  benefit  of  the  chil-  Clarke. 
dren.  The  cases  of  Mrs.  Webster  and  Mrs.  Saunderson 
differ,  both  as  to  the  existence  of  a  child  at  the  time  of 
the  bequest  in  the  one  case,  and  the  gift  over  in  the 
other.  The  decision  in  one  case,  therefore,  cannot  govern 
the  other. 

They  cited  De  Witte  v.  Be  Witte(d) ;  Wild's  Case  (J) ; 
Scott  v.  Scott  (c);  Bustard  v.  Saunders  (rf);  Read  v. 
Wulii(e);  Mayer  v.  Townsend(f);  Campbell  v.  Brown- 
^99(9)y  Beales  v.  Crisford(h);  Woods  v.  Woods (1); 
2  Rop.  Leg.  (A). 

Mr.  R.  Palmer,  in  reply,  referred  to  Edwards  v.  Ed- 
wards  (I). 

The  Master  of  the  Rolls. 

The  legacy  of  2,000/.,  bequeathed  to  Mary  Webster, 
is  given  to  her  in  a  different  manner  from  that  in  which 
delegacy  of  2,000/.  is  given  to  Elizabeth  P.  Hunter. 
If  the  first  legacy  had  been  given  to  Elizabeth  P.  Hunter 
"and  her  children  lawfully  begotten,"  and  the  Court 
bad  decided  that  this  gave  her  a  life  interest  only,  the 
decision,  no  doubt,  would  have  governed  this  case,  if 
lhe  circumstances  had  been  the  same.  But  the  circum- 
stances materially  vary.  In  the  first  place,  Elizabeth 
™« Hunter  was  a  spinster  at  the  time  the  testator  made 

his 

(Q)  11  Sim.  41.  (g)  1  Phill.  301. 

(*)  6  fop.  17.  (/i)   13  Sim.  592. 

(f)  15  Sim.  47.  (i)  1  Mt/l.  $  0. 401,  and  cases 

(<0  7  Beav.  92.  there  cited. 

(*)  1  Coll.  86.  (k)  Page  1366  (4th  edit.) 

(/)  3  Beav.  443.  (/)  12  Beav.  97. 
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1853.  n*s  will,  and  therefore  had  no  child,  nor  were  chil- 
dren at  that  time  in  contemplation;  whereas  Mary  Web- 
ster was  not  only  married,  but  was  actually  pregnant, 
Clarke.  and,  consequently,  there  was  then  a  child  actually  in  esse 
in  contemplation  of  law,  to  whom  the  property  might 
be  given,  and  under  these  circumstances,  the  rule  in 
Wild's  Case  might  be  applicable.  Again,  the  words 
which  follow  the  gift  to  Elizabeth  P.  Hunter  show 
clearly,  that  she  could  not  have  been  intended  to  take  an 
absolute  interest,  for  the  testator  directs  "  the  interest  of 
the  2,000/.  to  be  paid  to  E.  P.  Hunter,  for  her  main- 
tenance, whilst  single,  and,  after  wedlock,  the  2,000/.  to 
be  transferred  in  her  name,  for  her  use  and  her  children, 
as  aforesaid,  and  not  to  be  sold  out  of  the  3/.  per  cent. 
Consolidated  Annuities,  without  her  free  good  will."  It 
is  obvious,  that  the  testator  did  not  mean  to  dispose  of  it 
at  once  among  them,  because,  on  her  marriage,  it  is  to  be 
transferred  into  her  name,  for  her  use  and  her  children  as 
aforesaid,  the  testator  thereby  constituting  her  a  trustee 
of  the  legacy.  The  direction  that  it  is  not  to  be  sold 
out  without  her  free  good  will  may  also  assist  us  in  dis- 
covering the  testator's  intention,  for  it  would  appear,  by 
this  informally  drawn  will,  that  the  testator  supposed 
there  would  be  some  other  name  besides  that  of  the 
daughter  in  which  the  legacy  would  stand,  for  other- 
wise that  direction  would  be  of  no  effect,  and  entirely 
inoperative  The  addition  of  those  words,  "  not  to  be 
sold,"  &c.  evidently  qualifies  the  former  gift. 

But  if  the  testator  intended  to  qualify  the  gift  to 
Mary  Webster  in  a  similar  manner,  why  did  he  not  in- 
troduce qualifying  words  for  that  purpose?  You  cannot 
import  into  the  gift  to  Mary  Webster  the  same  words 
as  are  used  in  that  to  Elizabeth  P.  Hunter,  because 
the  circumstances  were  not  the  same.  The  direction  for 
her  maintenance  while  single  would  have  been  unne- 
cessary 
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cessary  and  unmeaning,  as  applied  to  Mary  Webster,        1853. 
but  it  had  a  very  distinct  and  obvious  meaning  as  applied 
to  Elizabeth  P.  Hvnter. 

Now  I  concur  in  the  proposition,  that  where  a  tes- 
tator has  used  words,  or  a  set  of  words,  in  one  part 
of  the  will,  it  is  to  be  assumed  that  the  same  words  or 
the  same  set  of  words  are  to  bear  the  same  meaning  in 
another  part  of  the  will;  but  it  does  not  therefore  follow, 
that  because  a  testator  has  added  a  qualification  to  one 
gift,  you  are  to  infer  that  he  intended  to  introduce  the 
same  qualification  in  another  gift,  where  it  has  been 
omitted.  This  would  not  be  interpreting  particular 
words,  but  introducing  a  proviso  to  cut  down  and 
alter  the  effect  of  the  words,  which  of  themselves  would 
have  a  definite  meaning.  The  inference,  in  such  a  case, 
would  rather  be,  that  by  the  absence  of  that  qualifica- 
tion, in  a  particular  case,  the  testator  did  not  intend  so 
to  qualify  the  gift. 

I  admit  that  it  is  not  easy  to  reconcile  all  the  cases 
upon  the  subject,  but  I  think  it  may  be  said  generally, 
that  where  a  testator  gives  property  to  a  parent  and  his 
children  simpliciter,  and  there  are  children  then  in  ex- 
istence, the  children  and  the  parent  take  the  property 
together,  either  as  joint  tenants  or  as  tenants  in  com- 
mon, according  to  the  words  of  the  will ;  but  if  there 
be  any  superadded  words,  which  import  a  desire  that 
the  property  should  be  settled,  the  Court  will  lay  hold 
of  the  words,  and  will  infer  a  gift  to  the  parents  for  life, 
with  remainder  to  the  children. 

Now  with  regard  to  the  legacy  to  Mrs.  Webster,  there 
are  no  words  that  I  can  find  importing  any  such  desire 
for  a  settlement.  The  gift  is : — "  I  likewise  give,"  &c.  &c. 
She  had,  at  that  time,  one  child,  who  in  contemplation 

k2  of 
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1853.       °f  'aw>  was  *n  m*>  though  not  actually  born ;  and  there 
being  no  words  importing  any  settlement  whatever,  I 
am  of  opinion,  upon  the  construction  of  this  will,  that 
Clarke.       the  legal  personal  representative  of  Mary  Webster  is 
entitled  to  the  legacy  of  2,000/. 


Mason 
v. 


1852.  GOODAY    v.  The    COLCHESTER,   &c.   Railway 
March  18.  Company. 

April  20,  30. 

A  railway  riiHIS  was  a  suit  for  specific  performance,  and  came 

Ta^appHed  0n  UP0n  bi"  and  anSWer' 

for  an  act  to 

line,  was  op-         "n  1847,  the  Defendants  (an  incorporated  company) 

posed  by  a        determined  to  apply  for  an  act  to  extend  their  railway, 

landowner ;  .  . 

whereupon  an    and  it  was  intended  that  the  extension  line  should  pass 

agreement  was  tnrou£,h  the  Plaintiff's  lands.  The  Plaintiff  opposed  the 
entered  into  &  ^  .  . 

between  the      bill,  "and  in  order  to  induce  him  to  withdraw  his  oppo- 

company°ande  8^on>  anc^  to  sell  the  land  required,"  Mr.  Pkilbrick  (the 

the  landowner,  agent  and  solicitor  of  the  company)  entered  into  negotia- 
that  the  latter      .  .  .      ,      _f   .     ._      _  .   ,   f      , f  t  .  , 

should  with-      tion  with  the  Plaintiff,  which  ended  in  a  contract,  dated 

JriOT^nd1!?0"  the  13th  of  Mny'  1847,  This  agreement  wa8  expressed 
the  act  passed,  to  be  made  by  the  Plaintiff's  agent,  on  the  one  part,  and 

5iVihJ3r  Philbrick>  "on  beha,f  of  lhe  Colchester,  &c.  Railway 
purchase  his,  Company,"  on  the  other,  and  was  in  these  terms  :-— 
terms.  Neither  "  ^n  tne  event  of  the  bill  now  before  Parliament,  for 

the  appoint-  making  an  extension  line  of  railway  from  Sudbury  to 
ment  of  agent  nr    + 

nor  the  agree-  Melford, 

ment  was 
under  the  seal 

of  the  corporation.  The  act  passed,  but  the  company  did  not  take  the  land.  The 
Court,  considering  that  the  company  had  done  no  act  to  take  the  benefit  of  the 
contract,  refused  a  decree  for  specific  performance,  and  declined  to  order  the  com- 
pany to  admit  the  validity  of  the  contract,  in  order  to  enable  the  Plaintiff  to  try  his 
right  at  law. 


GOODAY 
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Melford,  &c.  &c,  passing  into  a  law,  the  Colchester,  &c.        1852. 

Railway  Company  agree  to  purchase,  and  Gooday  agrees 

to  sell,  all,"  &c.  [describing  it,']  for   1,850/.,  to  be  paid 

the  29th  September,  1848,  at  which  period   possession    ^     Tlie 

.  .  Colchester, 

is  to  be  given,  and  the  purchase  is  to  be  completed.  &c. 

The  agreement,  after  providing  for  building  a  wall,  pro-  Railway 
ceeded  as  follows : — "  The  said  Gooday  further  agrees, 
when  required,  to  withdraw  his  dissent  and  to  give  his 
assent  to  the  said  bill,  and  to  render  every  reasonable 
assistance  in  his  power  to  promote  the  aforesaid  exten- 
sion railway,"  &c, "  and  to  take  any  such  steps  or  pro- 
ceedings, for  that  purpose,  as  the  said  company  may 
reasonably  require." 

This  agreement  was  signed  by  Philbrick  (ostensibly, 
as  the  Defendants  said),  on  behalf  of  the  company;  the 
Plaintiff  withdrew  his  opposition,  and  the  bill  passed  (a). 
The  abstract  and  draft  deed  were  sent  to  the  company's 
solicitors,  but  nothing  was  done.  The  company  neither 
entered  upon  the  land,  nor  took  any  proceedings  to 
complete  the  railway. 

The  Plaintiff,  in  1850,  after  the  compulsory  powers 
°f  the  company  had  ceased,  but  before  the  time  limited 
for  the  completion  of  the  railway  had  expired,  filed  his 
W,  praying  a  specific  performance  of  the  agreement  of 
*e  13th  of  May,  1847. 

The  Defendants  denied  that  Philbrick  was  duly  au- 
thorized by  them  to  act  as  their  agent,  inasmuch  as  he 
was  not  authorized  under  the  seal  of  the  company,  the 
on'y  appropriate  or  effectual  authority  in  that  behalf." 

They 

(a)  10  Vict.  c.  xi.  (June  8,  1847). 
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They  said,  "  that  under  the  recent  pressure  by  which 
railway  undertakings  had  been  affected,  they  were  una- 
ble to  euforce  the  requisite  calls  to  complete  the  said 
purchases."  That  the  agreement  was  not  entered  into 
under  their  seal,  and  that  no  authority  had  been  given 
to  Philbrick  under  their  seal.  They  therefore  insisted, 
that  there  was  no  binding  contract,  and  they  relied  on 
the  Statute  of  Frauds  in  bar  of  the  suit. 


The  cause  now  came  on  to  be  heard. 

Mr.  Roupell  and  Mr.  J.  H.  Palmer,  for  the  Plain- 
tiff. The  single  defence  is,  that  the  contract,  not  being 
under  the  seal  of  the  company,  is  void.  But  this  is  the 
rule  of  the  Court,  that  where  a  corporation  accepts 
the  benefit  of  a  contract  entered  into  on  its  behalf,  or 
acquiesces  in  and  adopts  it,  such  contract  will  be  held 
binding  on  the  corporation.  Dr.  Winne  v.  Bampton(a); 
Macher  v.  The  Foundling  Hospital  (&);  Maxwell  v. 
Dulwich  College  (c) ;  Marshall  v.  The  Corporation  of 
Queenborough[d) ;  Wilmot  v.  The  Corporation  of  Coven- 
try (e);  Edwards  v.  The  Grand  Junction  Railway 
Company  (/);  The  Fishmongers'  Company  v.  Robert- 
son (g). 

Here  the  Defendants  have  taken  the  benefits  of  the 
withdrawal  of  the  Plaintiff's  opposition  to  their  bill,  and 
they  must  therefore  pay  the  price  agreed  to  be  paid  for 
it.  The  contract  is  not  conditional  on  the  formation  of 
the  railway,  and  the  Defendants  must  therefore  perform 
their  part  of  it,  though  they  may  not  have  taken  the 

land; 


(a)  3  Atk.  473. 
(6)  1  Ves.  Sf  B.  188. 
(r)  Cited  7  Sim.  222. 
(</)  1  Sim.  Sf  S.  560. 


(c)  1  Y.  Sf  Coll.  (Exch.) 51 8. 
(/)  1  Myl.  $  Cr.  650. 
(g)  5  Man.  $  Gr.  131. 
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land;  Preston  v.  The  Liverpool,  &c.  Railway    Com-        1852. 
pany(a);  Bland  v.  Crowley  (b). 

But  if  the  Court  should  not  think  right  to  make  a 
decree  for  specific  performance,  as  in  Webb  v.  The  Direct 
London  and  Portsmouth  Railway  Company  (c),  it  ought 
to  put  the  Defendants  on  terms,  to  admit,  for  the  pur- 
poses of  an  action  at  law,  the  validity  of  the  contract, 
as  was  done  in  the  case  of  Lord  James  Stuart  v.  The 
London  and  North  Western  Railway  Company  (d). 

Mr.  Lloyd  and  Mr.  Goodeve,  contra.  The  Defendants 
are  a  corporation,  and  the  absence  of  their  corporate  seal 
to  the  contract  is  fatal.    A  corporation  cannot  be  bound 
by  a  contract,  nor  can  it  appoint  an  agent  for  the  pur- 
poses alleged,  except  by  its  common  seal.    There  is  no 
evidence  of  their  having  adopted  or  recognized  the  con- 
tact, nor  have  they  received  any  benefit  from  it,  for 
*tay  have  abstained  from  interfering,  in  any  way,  with 
*°e  Plaintiff's  land,  and  from  acting  on  the  agreement 
8,nce  the  passing  of  the  act.    This  distinguishes  the 
Pr*sent  case  from  those  cited.     Besides  this,  the  97th 
8ection  of  the  Company's  Clauses  Consolidation  Act(e), 
P°ints  out  the  mode  in  which  alone  such  contracts  can 
e  made,  and  that  mode  has  not  been  followed.     This 
,s  **ot  a  proper  case  for  specific  performance,  Hawkes  v. 
***e  Eastern  Counties  Railway  Company  (/),  and  the 
J^intiff  has  in  no  way  been  damnified. 


Mr.  Roupell,  in  reply. 


The 


U)  1  Sim.  (JV.  S.)  586.  M.  if  G.  735. 

(6)  6  Exch.  Rep.  522.  (e)  8  $  9  Vict.  c.  16. 

(c)  9  Hare,  129;  1  Be  G.  M.  (f)  3  De  G.  $  Sm.  743 ;  1 

*  G.521.  DeG.  M.  $  G.  737. 
(4)15   Beav.  513;  1  De  G. 
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1852.  The  Master  of  the  Rolls. 

Goodat  '  regret  I  cannot  make  a  decree  in  favour  of  the 

v.  Plaintiff,  for  I  naturally  feel  desirous  of  giving  him  the 

Colchester,  amount  of  the  damages  he  may  have  sustained.     But 

&c  upon  the  fullest  consideration  of  the  present  state  of  the 

Company.      law  as  shown  by  the  authorities,  I  think  I  am  not  at 

liberty  to  do  so. 

The  questions  in  this  case  are,  first,  whether  a  con- 
tract has  been  entered  into  between  the  Plaintiff  and 
the  Defendants;  and  if  so,  secondly,  whether  it  would 
be  proper  to  grant  a  specific  performance  of  that  con- 
tract or  leave  the  parties  to  their  remedies  at  law  ;  and 
thirdly,  if,  notwithstanding  the  contract  has  not  been 
entered  into  between  the  Plaintiff  and  the  Defendants, 
but  between  the  Plaintiff  and  other  persons,  the  De- 
fendants have  taken  the  benefit  of  that  contract,  and 
are  bound,  by  equitable  considerations,  to  perform  all 
those  obligations  towards  the  Plaintiff,  in  the  same 
manner  as  if  they  had  themselves  entered  into  the 
contract. 

It  is  clear,  that  no  direct  contract  has  been  entered 
into  between  the  Plaintiff  and  the  present  company,  be- 
cause it  did  not  exist  at  the  time,  and  could  not  there- 
fore enter  into  any  contract ;  and  it  is  not  a  contract 
with  the  old  company,  because  it  is  neither  a  contract 
under  their  seal,  nor  one  which  they  had  the  power  of 
entering  into. 

It  has  been  settled  by  the  Lords  Justices,  in  the  recent 
decisions  in  Webb  v.  The  Direct  London  and  Portsmouth 
Railway  Company  (a),  and  in  Lord  James  Stuart  v.  The 

London 

(a)  IDeG.  M.Sf  G.  521 ;  but  Lord  St.  Leonards  in  November, 
see  Hatches  v.  The  Eastern  Coun-  1852,  subsequently  to  the  case  in 
ties  Railway  Company,  decided  by      the  text. 


GOODAT 
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London  and  North  Western  Railway  Company  (a),  that        1852. 
assuming  a  contract  to  exist  between  the  Plaintiff  and  the 
Defendants,  yet,  in  the  exercise  of  that  discretion,  which 
this  Court  possesses  in  matters  of  specific  performance,  Tne 

it  would,  where  nothing  has  been  done  or  intended  to  &c, 

be  done  and  the  railway  has  been  abandoned,  be  pro-  <5"lway 
dactive  of  greater  injustice  to  decree  the  specific  per- 
formance of  the  contract,  than  to  leave  the  parties  to 
their  remedies  at  law.  I  have  not  to  consider  that  ques- 
tion in  this  case,  unless  I  should  be  of  opinion  that 
there  is  a  contract  between  the  Plaintiff  and  the  De- 
fendants, or  one  by  which  in  substance  they  are  bound. 

The  case  of  Edwards  v.  The  Grand  Junction  Rail- 
way Company  (6),  and  the  cases  which  have  followed  that 
decision,  appear  to  me  to  establish  this  proposition:  — 
that  if  two  persons  enter  into  a  contract,  one  of  them 
on  behalf  of  a  third  party,  and  the  third  party  subse- 
quently acknowledges  that  it  was  entered  into  on  his 
behalf,  and  takes  the  benefit  of  that  contract,  he  is 
bound  to  give  to  the  opposite  party  all  those  benefits, 
which  he  would  be  entitled  to,  if  the  contract  had  been 
entered  into  between  them  directly ;  and  in  substance, 
that  he  is  bound  specifically  to  perform  all  those  stipu- 
lations in  favour  of  the  other  party,  contained  in  the 
contract  which  he  has  himself  adopted  and  taken  the 
benefit  of. 

The  question  therefore  for  me  to  consider  is,  whether 
tbe  Defendants  have  adopted  and  obtained  the  benefit 
of  the  contract  which  has  been  entered  into?  What 
*°ey  have  done  in  this  matter  seems  to  have  been  this: — 
rt  is  not  disputed  that  this  contract  was  entered  into  on 

behalf 

(a)  1  De  G.  M.  $  G.  735.  (6)  1  MyL  $  Cr.  650. 
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1852.  behalf  of  a  corporation  to  be  subsequently  created, 
and  which  was  subsequently  created.  Neither  is  it  denied, 
that  this  corporation  was  enabled  to  obtain  the  act  of  in- 
corporation by  the  Plaintiff's  withdrawing  his  opposition, 
and  which  was  one  of  the  terms  on  which  the  contract 
was  entered  into;  but  they  have  done  no  act  since,  ex- 
cept that  they  have  entered  into  various  negotiations  with 
the  Plaintiff,  which  have  resulted  practically  in  nothing. 
No  fresh  contract  has  been  entered  into,  no  payment 
of  money  has  been  made,  the  land  has  not  been  taken, 
and  though  it  does  not  directly  appear  in  evidence 
that  the  railway  has  been  abandoned,  yet  it  does  not  ap- 
pear that  a  single  step  has  been  taken  towards  its  forma- 
tion, or  that  a  single  acre  of  land  has  been  taken  for  that 
purpose,  and  it  is  admitted,  that  this  land  in  particular 
has  not  been  taken.  I  am  of  opinion,  that  in  this 
state  of  circumstances,  I  cannot  hold  that  these  De- 
fendants have  adopted  and  obtained  the  benefit  of  the 
contract,  so  as  to  bind  them  to  perform  all  the  con- 
ditions of  it  in  favour  of  the  Plaintiff. 

The  Lords  Justices  have  determined,  that  even  if 
they  had  entered  into  an  express  contract  with  the 
Plaintiff,  it  would  be  more  equitable  to  leave  the  Plain- 
tiff to  his  action  for  damages  at  law,  than  to  compel 
them  specifically  to  perform  the  contract,  and  conse- 
quently the  adoption  of  a  contract  by  them  cannot  be 
put  higher. 

Edwards  v.  The  Grand  Junction  Railway  Company 
does  not  apply  to  this  case,  because  there  the  railway 
company  having  obtaiued  all  the  benefit  of  the  contract 
were  held  bound  to  perform  their  part  of  it,  and  it  would 
be  manifestly  unjust  to  have  left  the  Plaintiff  to  his 
action  at  law.  I  am  of  opinion,  that  the  principle  of 
Edwards  v.  The   Grand  Junction   Railway  Company 

(which 
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(which  I  fully  approve  of  and  which  I  consider  has  not 
been  at  all  touched  by  those  cases  before  the  Lords 
Justices)  does  not  apply  to  this  case,  where  it  appears 
that  the  railway  has  been  abandoned ;  and  the  fair  pre- 
sumption from  the  evidence  before  the  Court  is,  that  no- 
thing is  intended  to  be  done,  the  compulsory  powers  to 
purchase  the  land  having  expired  and  no  land  having 
been  taken. 

I  am  of  opinion,  that  the  Defendants  have  not  adopted 
the  contract  so  as  to  bind  them  to  perform  it.  They 
obtained  this  benefit  of  the  withdrawal  of  the  Plain- 
tiff's opposition  to  the  act  of  Parliament,  but  if  they 
did  not  exercise  the  powers  of  the  act,  that  would 
be  a  very  slight  advantage.  If  they  had  exercised  all 
the  powers  of  their  act  of  Parliament,  the  expressions 
made  use  of  by  Lord  Cottenham  in  Edwards  v.  The 
Grand  Junction  Railway  Company  would  have  applied, 
but  that  is  not  the  case  here.;  and  though  I  should  have 
been  very  glad,  if  I  could  have  compelled  the  Defendants 
to  admit  a  contract  on  which  they  might  have  been 
sued  at  law,  I  do  not  think  I  am  at  liberty  to  use  the 
powers  of  the  Court  for  the  purpose  of  compelling  that 
admission,  under  the  threat  of  doing  something,  which 
otherwise  I  should  not  think  myself  at  liberty  to  do. 
I  must  consequently  dismiss  this  bill,  but  certainly  with- 
out costs. 
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DYNE  v.  COSTOBADIE. 

April  28,  29. 

A  married  {^i^  tne  carriage  of  Nicholas   Woollett  with  Mary 

Xged  tobave  Elizabeth  Fitzburgh,  articles  of  agreement,  dated 

executed  an  27th  July,  1795,  were  executed,  whereby  the  property 

?n ^soo^nd  to  wnicn  the  latter  then  was  or  might  thereafter  become 

to  have  de-  entitled,  was  agreed  to  be  settled,  upon  trusts  for  the 

1813,  disputes  benefit  of  the  intended  husband  and  wife,  and  the  issue 

having  arisen  0f  tne  marriage,  with  a  general  power  of  appointment 

and  the  ap-      to  the  intended  wife,  by  deed  or  will, 
pointees,  she 

and  her  hus-  There  was  no  issue  of  the  marriage ;  and  it  was  alleged, 
band  executed  °    7  °      ' 

a  deed  of  com-  that  by  deed,  dated  5th  November,  1800,  Mrs.  Woollett 

redtelTthe  ap-  duty  exerc>se(l  tne  power  reserved  to  her  by  the  settle- 

pointment  of     ment,  in  favour  of  the  children  of  Mr.  Woollett  by  a 

she  had  de-       former  marriage.  It  was  also  alleged,  that  subsequently  to 

HeTlJa  Mr'  WoolleU's  deat,1>  in  ,802»  she  destr°yed  this  deed 
contest  be-  of  appointment.  In  1808,  Mrs.  Woollett  married  Major 
1  ohitnee?anTa  Abernethy,  and  by  a  settlement  then  made,  all  the  pro- 
party  claiming  perty  of  Mrs.  Woollett  was  settled  upon  trusts  for  the 
will  that  the     benefit  of  the  intended  husband  and  wife,  and  the  issue 

deed  of  com-     of  the  marriage,  and,  in  default  of  issue,  in  trust  for 

promise  was 

admissible  in     Mrs.  Woollett  absolutely. 

evidence,  as 

draftVui  of  Soon  after  the  marriage  of  Major  and  Mrs.  AbernetAy, 

costs  of  her  ft  transpired  that  the  power  of  appointment,  reserved  to 

draft  of  the  Mrs.  A bernethy  by  the  articles  of  1795,  had,  as  alleged, 

deed  of  1800  \yeen  exercise^  and  that  the  deed  of  appointment  had 

possession.  been 

Held,  also, 
that  this  evi- 
dence (after  a  lapse  of  forty  years)  established  the  fact  of  her  execution  of  the  appoint- 
ment in  1800. 
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been  afterwards  destroyed .  The  alleged  appointees  there-        1 853. 
upon  commenced  proceedings  to  establish  the  validity 
of  the  appointment.      A  compromise   was,   however, 
effected,  and  a  deed,  dated  the  7th  July,  1813,  was  ex- 
ecuted by  Major  and  Mrs.  Abernethy  and  the  parties 
interested,  whereby,  after  reciting  the  appointment  and 
the  subsequent  destruction  of  the  deed  by  Mrs.  Aber- 
nethy,  it  was  agreed,  that  the  property  should  be  held 
upon  the  trusts  of  Major  and  Mrs.  Abernethy  8  marriage 
settlement,  and  that  in  the  event  of  the  death  of  Mrs. 
Abernethy,  without  issue  (which  happened),  it  should 
go  to  the  children  of  Mr.  Woollett,  who  thereby  released 
all  claim  under  the  appointment  of  the  5th  November, 
1800. 

Major  Abernethy  died  on  the  10th  of  May,  1840,  and 
Mrs.  Abernethy  died  on  the  20th  of  June,  1848,  having 
by  her  will  appointed  Eleanor  Brutton,  a  niece,  her  ex- 
ecutrix and  sole  residuary  legatee. 

On  the  death  of  Mrs.  Abernethy,  a  dispute  arose,  in 
aspect  of  the  property,  between  the  appointees  under 
the  power,  and  the  residuary  legatee,  and,  in  1849,  a  bill 
was  filed,  praying  a  declaration  as  to  the  rights  of  the 
parties.  The  Court  directed  a  reference  to  the  Master, 
to  inquire  whether  Mrs.  Abernethy  had  executed  any 
and  what  deed  of  appointment,  by  virtue  of  the  power 
^served  to  her  by  the  deed  of  1795,  and,  if  so,  to  state 
what  were  its  material  contents,  and  also  to  inquire  and 
state  whether  it  had  been  destroyed. 

The  Master  reported,  that  the  draft  of  an  indenture, 
Purporting  to  be  an  appointment  by  Mrs.  Abernethy, 
had  been  found  amongst  the  papers  of  Mr.  Hinde,  the 
solicitor  who  had  prepared  the  deed,  but  who  was  then 
dead,  and  that  there  had  also  been  found  a  draft  bill  of 

costs 


Dyke 

v. 
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1853.  costs  of  Mr,  Hinde,  for  preparing  the  deed  of  appoint- 
ment ;  and  upon  this  evidence,  together  with  the  recital 
contained  in  the  deed  of  compromise,  he  found,  that  the 
Costobadib.  deed  of  appointment  of  the  5th  November,  1800,  ex- 
isted, and  that  after  the  death  of  Mr.  Woollett,  it  had 
been  destroyed  by  Mrs.  Abernethy.  Mr.  Hinde  s  draft 
bill  of  costs  contained  a  charge  for  engrossing  the 
deed  of  appointment,  but  there  was  no  item  of  charge 
for  attendance  at  its  execution,  and  the  draft  appoint- 
ment differed  in  some  respect  from  the  recital  of  it  in  the 
deed  of  compromise.  It  was  also  suggested,  that  there 
had  been  a  draft  settlement  made  in  pursuance  of  the 
articles  of  1795. 

The  residuary  legatee  excepted  to  the  Master's  report, 
and  the  exceptions  now  came  on  to  be  argued. 

Mr.  Lloyd  and  Mr.  Metcalfe,  in  support  of  the  ex- 
ceptions. In  the  first  place,  it  cannot  be  determined, 
whether  the  power,  (supposing  it  to  have  been  exercised,) 
was  well  exercised,  until  it  has  been  ascertained,  whe- 
ther the  power  itself  was  subsisting.  It  appears  that 
besides  the  marriage  articles  of  Mr.  and  Mrs.  Woollett, 
there  was  a  draft  settlement,  and  the  Court  will  there- 
fore require  to  be  satisfied  as  to  the  effect  of  that  deed. 
No  trace,  however,  is  to  be  found  of  any  inquiry  having 
been  made  as  to  that  settlement,  and  consequently, 
the  alleged  appointmeut,  even  if  proved  to  have  been 
duly  made,  may  or  may  not  be  a  valid  exercise  of  the 
power  given  to  Mrs.  Woollett.  In  the  next  place,  the 
Master,  in  finding  that  the  deed  of  appointment  existed, 
has  proceeded  upon  insufficient  evidence.  No  deed  of 
appointment  appears  to  have  been  executed  pursuant 
to  the  draft  produced,  and  the  appointment  as  recited 
in  the  deed  of  compromise,  differs  from  the  draft;  for, 
as  originally   prepared,   in    Mr.    Hinde  s  handwriting, 

it 
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it  did  not  contain  a  particular  clause  which  is  now  found  1853. 
in  the  recital,  and  as  Mr.  Hinde  was  Mr.  WoolletCs 
solicitor,  and  had  his  instructions,  and  as  the  engross- 
ment of  the  deed  of  appointment  contained  this  addi- 
tion, the  conclusion  is,  that  Mrs.  Woollett,  finding  this, 
refused  to  execute  it.  There  is  also  this  very  special 
circumstance : — that  the  draft  bill  of  costs  contains  no 
charge  for  attending  on  the  execution  of  the  deed,  as  was 
the  case  in  Skipwith  v.  Shirley  (a),  and  execution  can- 
not, therefore,  be  presumed.  As  to  the  deed  of  compro- 
mise, it  was  executed  by  Mrs.  Abernethy,  when  under 
marital  control,  and  therefore  was  not  binding  upon 
her;  consequently,  the  recital  contained  in  it  of  the  exe- 
cution and  destruction  of  the  deed  of  appointment  can- 
not be  used  as  evidence  against  her.  It  is  similar  to  a 
joint  answer  of  a  husband  and  wife,  which  cannot  be 
read  as  evidence  against  the  latter,  even  after  her  hus- 
band's death. 

Mr.  R.  Palmer  and  Mr.  Simpson,  for  the  trustees. 

Mr.  Glasse  and  Mr.  Greene,  for  the  appointees,  were 
not  called  on. 

Mr.  Craig,  Mr.  Wickens,  Mr.  Emslie,  Mr.  W.  D. 
kvis,  and  Mr.  Nichols,  for  other  parties. 

The  Master  of  the  Rolls. 

I  have  to  consider  whether  the  deed  of  the  5th  of 
November,  1800,  was  executed;  and  if  so,  whether  it 
was  an  execution  of  the  power  contained  in  certain  arti- 
cles, dated  the  27th  of  July,  1795.  It  is  unnecessary  to 
consider  whether  a  settlement  was  executed  after  the 
marriage  of  Mr.  and  Mrs.  Abernetfiy,  in  pursuance  of 

these 

(a)  U  Vet.  64. 
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1853.  these  articles,  which  may  not  have  affected  this  very 
power.  The  Master  was  directed  to  inquire  whether  an 
appointment  was  executed  by  virtue  of  the  power  con- 
tained in  the  articles  of  the  27  th  of  July,  1795,  and  if  so, 
what  had  become  of  it.  As  to  this,  I  find  evidence  to 
satisfy  me  that  such  a  deed  was  prepared  by  a  solicitor, 
and  if  that  deed  was  executed,  certain  persons,  who 
were  living  in  1813,  acquired  rights  under  it ;  and  that 
those  persons  entered  into  a  compromise  with  Mr.  and 
Mrs.  Abernethy,  by  a  deed  of  the  7th  of  July,  1813, 
which  is  produced,  and  which,  without  doubt,  was  ex- 
ecuted. In  this  deed,  there  is  a  recital,  at  full  length, 
of  the  deed  of  the  5th  of  November,  1800,  having  been 
executed,  and  that  after  Mr.  Abernethy'*  death,  Mrs. 
Abernethy  destroyed  it.  If  Mr.  Abernethy  had  not 
been  a  party  to  the  deed  of  1813,  there  could  have  been 
no  question ;  and  after  a  lapse  of  forty  years  since  its 
execution,  it  would  be  impossible  for  any  Court  to 
say,  that  though  the  deed  is  not  produced,  it  is  not 
binding  on  her.  It  was  however  argued,  that  when  a 
husband  and  wife  do  an  act  together,  it  is  the  act  of  the 
husband.  This  is  illustrated  by  the  case  where  a  hus- 
band and  wife  join  in  an  answer  to  a  suit  in  this  Court, 
where  the  rule  has  been  acted  upon  with  great  strict- 
ness. Thus,  where  the  husband  and  wife  join  in  an- 
swer, the  wife,  though  she  swears  positively  to  a  fact, 
is  not  bound  by  such  admission  in  any  subsequent  pro- 
ceedings in  any  stage  of  the  cause,  even  though  the 
effect  of  it  may  have  been  to  allow  her,  subsequently,  to 
take  advantage  of  the  Statute  of  Limitations  (a),  though 
while  the  suit  was  going  on,  it  was  difficult  to  affect  her 
personally,  and  though  the  Plaintiff  had  no  power  to 
compel  her  to  answer  separately.  On  the  same  prin- 
ciple, I  should  be  very  much  inclined  to  treat  a  deed 

executed 

(a)  See  Sanders  v.  Allen,  2  Molloy,  329;     Hodgson  v.  Alms*,  9 
Prkc,  563.    The  Vice-Chancellor  IITgrojn  decided  to  the  same  effect. 
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executed  by  the  husband  and  wife  in  the  same  way. 
But  there  are  two  things  to  consider  with  respect 
to  this  deed  ;  first,  its  legal  operation  and  effect  as  re- 
spects the  rights  of  the  parties  to  the  deed ;  and,  secondly, 
its  effect  as  matter  of  evidence  between  the  parties  to 
this  suit,  which  is  a  perfectly  distinct  matter,  and  which 
alone  is  the  question  before  me. 

If  neither  the  wife,  nor  any  person  claiming  under 
her  were  interested  in  the  question  now  to  be  decided 
in  this  cause,  and  this  deed  of  1813  were  produced,  as 
to  a  matter  of  pedigree  or  other  more  important  matter, 
I  should  not  doubt,  that  it  was  evidence  properly  to  be 
received.  Nor  should  I  doubt,  that  the  solicitor's  bill 
would  be  evidence  of  the  preparation  of  the  deed  of 
1800,  and  that  the  recital,  that  she  had  executed  the 
deed  of  1800,  and  had  destroyed  it,  would  have  been 
evidence  as  between  other  parties.  Can  it  then  be  said, 
that  this  is  not  evidence  which  ought  to  affect  the  wife 
or  the  persons  claiming  under  her? 

Possibly  neither  of  these  deeds  bound  the  wife,  and 
it  is  possible  that  this  deed  of  appointment  was  exe- 
cuted under  the  influence  of  the  husband ;  but  I  am  of 
opinion,  giving  the  greatest  possible  latitude  to  any  rule 
of  law  which  may  arise  from  that  presumption,  that  I 
cannot  come  to  a  conclusion  which  would,  I  think,  be  op- 
posed to  common  sense  and  the  rules  of  evidence,  and 
Wd, after  a  lapse  of  forty  years,  that  a  deed  executed  by 
for,  which  solemnly  averred  the  preparation  and  execu- 
tion of  another  deed  and  that  she  had  destroyed  it,  is  not 
cadence  of  its  having  existed.  Deeds  executed  by  a 
*ife  under  marital  influence  are  always  strictly  con- 
sidered in  this  Court;  but  looking  at  the  documents 
Produced  as  affording  judicial  evidence,  I  cannot  come 
to  the  conclusion,  that  the  deed  of  the  5th  of  November  y 

▼ol.  XVII.  l  1800, 
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1800,  was  never  executed  by  the  married  woman,  or 
that  it  was  not  destroyed  by  her,  as  she  solemnly  avers 
it  was.  I  am  of  opinion  that  the  Master  has  come  to 
CotTABADiB.  a  right  conclusion,  and  the  exceptions  must  be  over- 
ruled. 


Dyne 

v. 


May  3. 


FIELD  v.  BROWN. 


Pen„efc,r.  TN  this  case,  Samuel  Brown  had,  in  June,  1847,  com- 

upon  the  mar-     I  *  .  . 

riageofaward  -1-     mitted  a  contempt,  by  marrying  the  Plaintiff,  a 

withouTleave    warc*  of  Court,  under  very  gross   circumstances.     On 

the  marriage     the  19th  of  July,  1847,  an  order  was  made,  declaring 

valid,  and  the   him  to  have  been  guilty  of  a  contempt  of  Court,  and 

party  in  con-    directing  him  to  be  committed  to  prison,  and  a  reference 

tempt  having  °  r 

executed  the     was  directed  to  the  Master  to  inquire  whether  the  mar* 

w^the^osto    "age  wa8  val>d>  and  under  what  circumstances  and  when 

u  discharged,    solemnized ;  and,  in  the  interim,  all  communication  be- 

committed        tween   the  parties   was  restrained.     On  the   10th   of 

for  contempt  September,  1847,  the  Master  reported  that  it  was  a  valid 

for  marrying  a  r   .                                                   * 

ward.    After  marriage. 

the  marriage 

had  been  found 

valid,  but  be-  Samuel  Brown,  who  was  still  a  prisoner,  presented  a 

men^had  been  petit*011  to  confirm  the  report,  and  that  he  might  be  dis- 
executed,  he  charged  out  of  custody,  on  his  undertaking  to  appear, 
upon  his  un-  '  to  obey  any  order  of  the  Court,  which  might  thereafter 
dertaking  to  be  mac|e>  touching  the  marriage,  or  any  settlement  of 
any  inter-        the  Plaintiff's  property,  and  that  be  might  be  discharged 

had  been  exe-  *  "e 

cuted,  the 

Court  held,  that  it  would  be  contrary  to  principle,  either  to  compel  the  continuance  of 
the  undertaking  or  to  make  an  order  to  the  tame  effect. 
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The  Plaintiff  still  insisting  that  the  marriage  was  not 
binding,  presented  a  cross  petition  for  liberty  to  apply 
to  Parliament  to  set  it  aside,  and  that,  in  the  mean  time, 
Samuel  Brown  might  be  detained  in  custody.  The 
petitions  came  on  before  Sir  J.  Wigram,  on  the  8th  of 
December,  1847,  who  ordered  the  papers  to  be  laid  be- 
fore the  Attorney-General,  and  the  petitions  to  stand 
over. 

Sir  J.  Wigramy  in  the  course  of  his  judgment,  ex- 
pressed himself  as  follows: — "The  case  made  by  Samuel 
Brown  is  stated  in  a  few  words.  His  Counsel  have 
argued  for  him,  that  a  general  and  indefinite  order  for 
his  commitment  for  contempt  during  pleasure  is  illegal, 
and  that  the  order  of  the  19th  July,  1847,  being  inde- 
finite, would  therefore  be  illegal,  but  that  such  order 
lias  a  known  construction  in  practice,  namely,  that  it 
is  a  commitment  only  until  he  shall  have  executed 
such  a  settlement  of  the  lady's  property  as  the  Court 
nay  approve  of.  On  his  part,  it  was  argued,  that  to 
detain  him  one  moment  longer  in  custody  was  arbitrary, 
illegal  and  unconstitutional.  It  is  certainly  the  first 
time  I  ever  heard  a  proposition  which  thus  limits  the 
power  of  the  Court,  in  cases  of  contempt,  so  broadly 
stated.  If  it  be  correct,  it  must  follow,  that  there  is  no 
difference  between  cases  of  the  most  aggravated  fraud, 
practised  by  the  most  experienced  and  designing  knave, 
on  the  person  and  fortune  of  a  ward  of  Court  and  at- 
tended with  consequences  of  the  most  degrading  and 
ruinous  character  to  herself,  and  the  simple  case,  in 
which  a  natural  and  innocent  affection  between  two 
young  persons  may  have  led  them  into  an  indiscreet 
mode  of  doing  that,  which  the  Court,  if  its  leave  had 
tan  asked,  might  possibly  have  approved  of.  Indeed, 
rf  the  argument  be  well  founded,  it  must  necessarily 
follow,  that  if  the  fortune  of  a  ward  of  Court  be  so  set- 

l  2  tied 
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tied,  that  the  husband  could  not  touch  it  without  the 
interference  of  the  Court,  his  marriage  with  the  ward, 
be  the  circumstances  what  they  may,  is  no  contempt 
at  all." 

The  papers  having  been  laid  before  the  Attorney- 
General  for  his  consideration,  whether  it  would  be  pro- 
per to  take  any  and  what  proceedings  against  the  De- 
fendant Samuel  Brown,  he  directed  a  criminal  prosecu- 
tion, under  the  6  &  7  Will.  4,  c.  86,  s.  41,  for  wil- 
fully making  false  statements  to  procure  the  marriage. 
Samuel  Brown  was  tried,  convicted  and  sentenced  to  be 
imprisoned.  The  Plaintiff  also  took  proceedings  in  the 
Ecclesiastical  Court  and  before  Parliament  to  annul  the 
marriage,  but  without  success. 

In  August,  1848,  the  matter  again  came  before  the 
Court,  when,  by  arrangement,  Samuel  Brown  was  dis- 
charged from  custody,  upon  his  undertaking  to  abstain 
from  any  intercourse  with  the  Plaintiff.  The  former 
report  was  then  confirmed,  and  a  reference  was  made 
to  the  Master  to  approve  of  a  proper  settlement. 

A  settlement  was  accordingly  prepared  and  executed 
by  Samuel  Brown,  and  the  cause  now  came  on  for  fur- 
ther directions. 

Mr.  R.  Palmer  and  Mr.  Watford,  for  the  Plaintiff, 
asked,  that  Samuel  Drown  might  be  ordered  to  pay  the 
costs  of  the  proceedings  relative  to  his  contempt,  and 
that  he  should  not  be  discharged  from  that  contempt 
until  payment.  They  also  strongly  urged,  that  as 
Samuel  Brown  had  been  discharged  from  custody,  on 
the  terms  of  his  entering  into  the  undertaking  to  abstain 
from  any  intercourse  with  the  Plaintiff,  such  under- 
taking must  be  continued  until  he  had  been  finally  dis- 
charged 


Mr.  Shebbeare,  for  Samuel  Brown,  contended,  that 
toe  settlement  having  been  executed,  the  contempt  was 
purged,  and  the  undertaking  at  an  end.  He  cited 
Wortham  v.  Pemberton  (a),  in  which  case,  intercourse, 
personal  or  by  correspondence,  was  interdicted,  but  the 
Carriage  having  been  found  valid,  that  order  was  dis- 


Mr.  R.  Palmer,  in  reply,  pointed  out,  that  Wortham 

v.  Pemberton 

(a)  1  DcG.$Sm.644. 


Field 
v. 
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charged  from  his  contempt,  for  if  the  undertaking  were        1853. 
withdrawn,  he  must  be  remitted  or  considered  in  cus- 
tody, from  which  he  had  been  discharged  on  the  faith  of 
his  undertaking.     They  relied  on  the   passage  in  the       Baoww. 
judgment  of   the  Vice-Chancellor    Wigram,  which   is 
above  stated. 

The  Master  of  the  Rolls  (during  the  argument) 
made  the  following  observations : — Generally  speaking, 
as  soon  as  the  validity  of  the  marriage  has  been  ascer- 
tained, and  the  husband  has  duly  executed  the  settlement, 
and  paid  every  thing,  which,  up  to  that  time,  he  has  been 
ordered  to  pay,  the  Court  discharges  him.  I  have 
never  known  a  case  yet,  where,  after  all  that  has  been 
done,  the  husband  has  been  detained  in  prison.  Can 
you  produce  a  single  instance,  in  which  the  Court  has 
continued  the  person  in  prison  for  any  period  of  time, 
definite  or  indefinite,  after  the  marriage  has  been  esta- 
blished, and  after  the  husband  has  obeyed  every  order 
which  the  Court  has  made  upon  him?  I  never  heard  of 
such  an  order,  and  I  believe  none  can  be  found. 

Mr.  Lloyd  and  Mr.  Shapter  appeared  for  the  De- 
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v.Pemberton  was  not  the  caBe  of  the  marriage  of  a  ward 
of  Court.  He  said  that  the  undertaking  being  with- 
drawn, Samuel  Brawn  must  be  or  be  considered  as  still 
in  prison  for  his  contempt,  in  which  case,  the  Plaintiff 
would  still  have  the  protection  afforded  by  the  under- 
taking. 

At  the  end  of  the  argument, 

The  Master  of  the  Rolls  said, — 

In  this  case,  I  shall  order  Samuel  Brown  to  pay  all 
the  costs  I  have  already  specified.  With  respect  to 
compelling  the  undertaking  to  be  continued,  or  making 
an  order  that  no  intercourse  shall  take  place  between 
the  husband  and  wife,  I  am  of  opinion  it  would  be  con- 
trary to  every  principle  of  law  and  equity,  if  I  were  to 
do  so  in  this  case.  It  could  only  be  done  on  one  or 
two  grounds,  both  of  which  are  perfectly  untenable. 
One  is,  that  I  should  use  that  as  a  means  of  enforcing 
the  payment  of  costs,  which  he  must  necessarily  pay 
before  he  can  be  relieved  from  his  contempt.  The 
other  is,  that  this  Court  should  assume  a  criminal  juris- 
diction, by  acting  against  him  in  pamam,  and  keep  him 
in  prison  for  some  definite  time,  to  be  ordered  by  me, 
because  he  has  been  guilty  of  a  most  flagrant  contempt 
of  Court.  I  am  of  opinion,  that  on  neither  of  those 
grounds  can  I  interfere  in  this  case. 

With  respect  to  the  costs,  I  will  make  an  order,  but 
I  am  not  at  liberty  to  compel  the  continuance  of  the 
undertaking,  or  to  make  any  order  in  substitution  of  it. 
He  must  be  discharged  from  his  contempt,  on  payment 
of  the  costs  now  ordered  to  be  paid. 
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PEERS  v.  SNEYD. 

May  3. 

TN  1798,  Richard  Parry,  the  owner  of  some  estates  A  P°wer  to  « 

in  TTafcf,  by  writing  under  his  hand  and  seal  ap-  « manage  and 

pointed  Thomas  Roberts  his  attorney,  "to  inspect,  over-  BUPennJen<* 

see,  manage  and   superintend"   his   estates  and  con-  thorizea him, 

cerns  in  Wales,  to  receive  rents,  to  enter  and  distrain,  hb^ncioal 

"and  generally  to  inspect,  oversee,  manage  and  super-  to  enter  into 

intend  the  same  estates,  and  to  do  any  act,  &c.,  for  the  for  tissual 

"improving  the  same  and  the  income  thereof."  f°d  customary 

r  leases,  accord- 

ing to  the 

By  an  agreement  (or  take  note),  dated  the  12th  of  j^e0*ntj|el0" 

March,  1827,  and  signed  by  Roberts,  he  on  the  part  of  property. 

Mr.  Parry,  agreed  to  permit  Edward  Edwards  and  a™™*™' 

others  to  search  for  copper  and  lead  ore  on  a  part  of  the  in  a.8l|it  for 

property,  and  to  grant  him  a  lease  of  the  mine  for  one  formance,  he 

aod  twenty  years,  from  the  22nd  of  November,  1829.       "  entitlcd  *° 

J  J  costs,  notwith- 

standing the 

Mr.  Parry  died  on  the  23rd  of  July,  1828,  without  JJW*"  £ 
haying  granted  any  lease.  He  devised  his  estates  to  Master's  Of- 
tnistees,  but  gave  them  no  leasing  powers.  wm  occasioned 

solely  by  the 
a      i      «  i      i*   Tt-r  f         *  o«o      t  i  conduct  of  the 

Un  the  8th  of  November,  1838,  the  trustees  granted  Defendant. 

the  lease  for  twenty-one  years  in  pursuance  of  the  agree-  aJ"u™*c  ont 

flteUt,  and  an  appor- 

tionment, as 
between  land- 
In  July,  1843,  the  Defendant  agreed  to  purchase  the  lord  and 

'ease  and  pay  an  annual  rent  of  400/.,  payable  quarterly,  allowed. 

The  Defendant  entered,  but  having  abandoned  the  mine 

*od  refused  to  complete,  the  Plaintiff,  in  February,  1848, 

filed  this  bill  for  a  specific  performance. 

By 
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By  the  decree,  in  1850,  it  was  referred  to  the  Master 
to  inquire  whether  a  good  title  could  be  shown  to  the 
lease,  and  when  it  was  first  shown ;  and  if  the  Master 
should  find  that  such  title  was  not  shown  before  the  riling 
of  the  billy  he  was  to  state  under  what  circumstances  it 
was  not  shown. 


The  Master  reported  in  favour  of  the  title,  and  that 
it  was  first  shown  in  his  office,  on  the  5th  of  August, 
1852. 

There  was  evidence  of  the  practice,  in  the  neighbour- 
hood of  the  agent,  to  sign  "  take  notes "  for  granting 
leases  for  twenty-one  years,  that  Roberts  had  been  in 
the  habit  of  so  acting,  and  that  his  acts  had  been  recog- 
nized by  Parry. 

The  Defendant  excepted  to  the  Master's  report,  on  the 
ground  "  that  the  lease  of  the  8th  of  November,  1838, 
was  granted  in  pursuance  of  the  agreement  of  the  12th 
of  March ,  1827,  made  between  Thomas  Roberts  (agent 
to  Richard  Parry),  of  the  one  part,  and  Edward 
Edwards  and  others,  of  the  other  part,  but  that  it  did 
not  appear,  that  Thomas  Roberts  was  ever  authorized  or 
empowered  to  enter  into  any  agreement  to  grant  a  lease 
for  twenty-one  years;  and  it  appeared,  that  the  lessors 
in  the  lease  (who  were  devisees  named  in  the  last  will 
of  Richard  Parry)  were  not  authorized  or  empowered 
to  grant  such  a  lease,  unless  the  said  agreement  so 
entered  into  by  Thomas  Roberts  was  a  binding  agree- 
ment and  such  as  could  be  enforced  against  the  devisees 
of  Richard  Parry. 


Mr.  R.  Palmer  and  Mr.  Beavan,  in  support  of  the 
exceptions,  argued,  that  the  document  of  1798  gave 
no  authority  to  Roberts  to  enter  into  a  contract  for  a 

lease ; 
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lease  (a) ;  that  he  was  a  mere  bailiff,  and,  as  such,  could 
not  make  leases  for  years,  for  his  business  was  only  to 
collect  the  rents,  &c. ;  4  Bacon's  Abr.  (b).  That  it  re- 
quired a  special  authority  to  grant  leases  of  mines  for 
toenty-one  years ;  Paley  on  Principal  and  Agent  (c) ; 
and  that  the  evidence  was  wholly  unsatisfactory. 

Mr.  Lloyd  and  Mr.  Amphlett,  for  the  Plaintiff. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Master  has  come  to  a  right 
conclusion  in  this  case.  1  think  the  deed,  upon  which, 
with  the  evidence,  the  matter  turns,  in  this  case,  is  to 
this  effect : — it  empowers  Roberts  to  manage  the  pro- 
perty for  Mr.  Parry  ^  which  means  that  he  shall  have 
all  the  powers  which  are  necessary  for  managing  the 
property,  according  to  the  manner  in  which  that  pro- 
perty has  been  managed  or  ought  to  be  managed.  I 
am,  therefore,  of  opinion,  that,  although  it  does  not 
give  him  a  power  to  grant  leases  for  ninety-nine  years 
of  agricultural  land,  yet  if  it  had  so  happened  that  this 
related  to  property  in  the  neighbourhood  of  a  town,  I 
think  it  would  have  authorized  an  agreement  to  grant 
leases  for  that  term,  if  that  had  been  the  general  custom 
and  the  mode  of  letting  in  the  neighbourhood.  If  the 
custom  had  been  to  let  mines  by  what  are  called  "  take 
notes,"  by  which  persons  take  them  for  three  years,  with 
an  option  of  taking  a  lease  for  twenty-one  years,  I  think 

the 

(a)  The  agent's  authority  need  sufficient :  Maclean  v.  Dunn,  4 

^J1  be  in  writing :  Emmerson  v.  Bing.  722 ;  Gosbell  v.  Archer,  2 

£"fo,2  Taunt.  46;  Clinan  v.  Ad.  $  E.  507. 

Lo°k.  1  Sch.  if  Lrf.  31 ;    CoUt  (b)  Page  782  (7th  ed.) 

y*r"othickt  9  Vet.  250;    and  (c)  Page  189  (3rd  ed.) 
*•   subsequent    ratification    is 
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the  deed  would  extend  to  that,  and  the  evidence  shows 
that  such  was  the  custom  of  letting  mines  in  this 
country,  and  agreements  of  a  similar  description  seem 
to  have  been  entered  into  by  Thomas  Roberts  with 
other  persons.  I  think,  under  these  circumstances,  that 
this  was  such  an  agreement  as  Mr.  Parry  himself  could 
not  have  disputed. 


The  cause  came  on  for  further  directions. 

The  Master  had  found,  that  the  title  was  not  shown 
before  the  filing  of  the  bill,  under  the  following  circum- 
stances : — That  in  July  or  August,  1843,  soon  after  the 
agreement  for  purchase,  the  Defendant  entered  into 
possession  of  the  mine  and  premises,  and  commenced 
working  and  getting  ore  and  minerals  therefrom,  and 
continued  such  working  until  the  month  of  June,  1846; 
and  that  in  the  month  of  December,  1843,  at  the  re- 
quest of  John  Sneyd  a  copy  of  the  lease  of  the  8th 
November,  1838,  was  sent  to  him,  and  he  duly  acknow- 
ledged its  receipt,  and  that  he  paid  the  Plaintiff  the 
yearly  rent  of  100/.  up  to  the  29th  of  September,  1847. 
That  he  never  applied  to  the  Plaintiff  for  an  abstract  of 
his  title  to  the  lease,  nor  complained  of  the  want  of  such 
abstract,  prior  to  the  filing  of  the  bill,  but  that  on  the 
20th  December,  1847,  he  served  the  Plaintiff  with 
notice  of  abandonment  of  the  contract,  on  the  ground 
that  the  Plaintiff  had  not  power  specifically  to  perform 
the  contract. 

Mr.  R.  Palmer  and  Mr.  Beavan  contended,  that  as 
the  title  had  been  first  made  out  in  the  Master's  office, 

the 
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the  Plaintiff,  the  vendor,  ought  to  pay  the  costs  of  suit ;        1853. 
Wilkinwn  v.  Hartley  (a),  where  the  Court  said  this  rule 
ought  to  be  kept  as  strict  as  possible. 


Tie  Master  of  the  Rolls. 

I  abide  by  the  opinion  I  before  expressed,  that  the 
rule  ought  to  be  adhered  to  strictly,  where  there  are 
do  special  circumstances  to  induce  the  Court  to  make 
an  exception  to  it  My  duty  now  is,  to  carry  out  the 
decree  made  in  this  case  at  the  original  hearing.  It  is 
clear,  that  the  Vice-chancellor  considered,  that  the 
ordinary  rule  might  not  be  applicable  to  this  case,  if 
from  any  circumstances  appeared  why  the  title  was  not 
shown  before  the  filing  of  the  bill.  Accordingly,  a  spe- 
cial reference  to  the  Master  was  made  upon  that  sub- 
ject The  Master,  in  his  report,  has  stated  circum- 
stances which  satisfy  me,  that  no  statement  or  showing 
of  title  would  have  induced  the  Defendant  to  take  this 
lease  and  pay  what  was  due  under  it;  that  in  fact,  he 
simply  disputed  the  authority  of  the  Plaintiff  to  grant 
this  lease  and  never  asked  for  the  title  of  the  lessor  to 
the  original  lease.  I  think  that  the  circumstances  show, 
that  the  suit  has  been  occasioned  solely  by  the  conduct 
of  Defendant,  and  he  must,  therefore,  pay  the  ordinary 
costs  of  it. 


The  term  having  expired,  the  Defendant  was  directed 
*°  pay  the  amount  of  rent,  but  as  he  had  not  paid  any 
*nt  from  September,  1847,  the  Plaintiff  asked  for 
interest 

The  Master  of  the  Rolls  held  he  was  not  entitled 

hereto. 

Under 

(a)  15  Bern.  183. 


Peers 
Snbtd. 
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Under  the  agreement  of  1843,  the  rent  was  payable 
quarterly,  in  March,  June,  September  and  December, 
but  the  original  lease  ceased  on  the  23rd  of  November, 
1850;  and  the  question  was  raised,  whether  the  Plaintiff 
was  entitled  to  an  apportionment  of  the  rent  from  the 
last  quarterly  day  of  payment  (29th  of  September, 
1850)  to  the  expiration  the  lease  (23rd  of  November, 
1850). 

The  Master  of  the  Rolls,  however,  held,  that  he 
was  not:  the  case  not  coming  within  the  apportionment 
acts  (a). 

(a)  11  Geo.2,c.  19,8.15;  4&5  Will.  4,  c.  22 ;  and  see  12  Beav. 
317,  n. 


May  4. 


WILLIAMS  v.  WILLIAMS. 


A  motion  for  a  mRE  Plaintiff,  under  the  15th  section  of  the  15  &  16 

decree,  under        | 

the  15  &  16  Vict.  c.  86,  served  the  Defendant  with  notice  of 

Vict.  c.  86,       motion  for  a  decree,  and  filed  affidavits  in  support  of  the 
a.  15,  u  a  pro-  *  ** 

ceeding  within  motion.    The  Defendant  filed  affidavits  in  opposition,  to 
the  40^8ec^°   wmcn  the  Plaintiff  filed  an  affidavit  in  reply.     In  this 

tion  of  the        state  of  the  proceedings,  the  Defendant,  under  the  pro- 
same  act,  and       .  . 
therefore,  for     visions  of  the  15  &  16  Vict.  c.  80,  s.  30,  applied  for  and 

the  purpose  of  obtained  a  summons  from  the  chief  clerk  at  chambers, 
such  a  moUon,  ' 

the  Defendant  for  the  appointment  of  a  Barrister  at  Liverpool,  where 

examfoe*the  *ne  Plaintiff  resided,  as  an  examiner,  to  take  the  cross- 
Plaintiff,  examination  of  the  Plaintiff.  The  Plaintiff  objected, 
that  there  existed  no  authority,  either  under  the  15  &  16 
Vict,  c.  86,  or  the  General  Order  of  the  7th  of  August, 
1852,  for  making  such  an  order;  and  a  motion  was 
made  to  stay  proceedings  under  the  order,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  Court  upon  the 
question. 

Mr. 
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Mr.  Shebbeare,  in  support  of  the  motion,  referred  to 
the  15th  section  of  the  15 &  1 6  Vict  c.  86,  and  contended, 
that  it  applied  only  to  affidavits,  and  did  not  authorize 
the  examination  of  a  witness  before  an  examiner.  That 
by  the  21st  section,  commissions  to  take  examinations 
had  been  abolished,  and  that  the  General  Orders  of  the 
1th  of  August,  1852(a),  which  were  issued  immediately 
after  the  passing  of  the  act,  regulated  the  mode  of 
taking  evidence  on  motions  for  a  decree  and  dealt  with 
affidavits  only;  and  that  by  the  26th  Order(J),  no  further 
evidence,  on  either  side  (that  is,  after  the  affidavits  are 
filed,)  is  to  be  used  upon  such  motion  for  a  decree  or 
decretal  order,  without  the  leave  of  the  Court.  That 
the  38th  section  of  the  act  applied  only  to  causes  in 
which  issue  had  been  joined,  and  the  31st(c)  and  fol- 
lowing Orders  of  the  7th  of  August,  1852,  fixed  the 
time  and  mode  of  taking  the  evidence.  Under  those 
circumstances,  he  contended,  that  the  proper  course  for 
the  Defendant  to  take,  in  this  case,  if  he  required  the 
examination  of  the  Plaintiff,  would  have  been  to  file  in- 
terrogatories under  the  19th  section  of  the  act;  that 
the  mode  of  proceeding  which  he  had  adopted  was 
neither  authorized  by  the  act  or  the  general  orders ; 
*nd  that,  consequently,  the  order  in  question  was  ir- 
regular, and   the  proceedings   under  it  ought  to  be 


The  Master  of  the  Rolls. 

The  40th  section  of  the  act,  which  provides,  "  that  any 
party  may  require  the  attendance  of  any  witness  before 
&Q  examiner  of  the  Court,  or  an  examiner  specially  ap- 
pointed for  the   purpose,  and    examine  such   witness 

orally, 


1853. 

Williams 

v. 
Williams. 


(fl)  Ord.  Can.  461 .  (6)  lb.  468.  (c)  16.  469. 
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1853. 

Williams 

v. 
Williams. 


orally,  for  the  purpose  of  using  his  evidence  upon  any 
claim,  motion,  petition,  or  other  proceedings  before  the 
Court,  and  any  party  having  made  an  affidavit  to  be 
used,  or  which  shall  be  used  on  any  claim,  motion,  pe- 
tition, or  other  proceedings  before  the  Court,  shall  be 
bound  to  attend  before  an  examiner,  for  the  purpose  of 
being  cross-examined,"  is  very  general  in  its  terms,  and 
applies  to  every  possible  case  that  can  arise,  and  un- 
doubtedly authorizes  the  making  of  the  order  com- 
plained of.  All  that  the  Court  by  the  General  Orders 
has  done,  is  to  prescribe  the  time  within  which  an  af- 
fidavit is  to  be  made.  Moreover,  it  is  but  reasonable, 
that  the  clause  in  the  act  should  comprehend  motions 
for  a  decree,  as  well  as  all  other  motions;  and  such 
an  interpretation  does  no  violence  to  the  words  of  the 
clause,  which  are  of  a  very  general  character;  for  it  is 
the  obvious  sense  and  meaning  of  them,  that  the  parties 
should  be  at  liberty  to  obtain  such  an  order  as  that 
complained  of.  The  other  sections  of  the  act  and 
General  Orders,  which  have  been  referred  to,  do  not, 
in  my  opinion,  in  any  way  affect  or  limit  the  power  given 
by  the  40th  section  of  the  act 


M<y5. 


WEDDERBURN  v.  WEDDERBURN. 


Co-Piaintifc      QEORGE  HAWKINS  and   his    wife   were    co- 

gctber,  and  Plaintifis  in  this  suit,  in  conjunction  with  three 

other  persons.     In  1836,  a  decree  was  made  for  taking 

proceeding*,      the  accounts,  but  they  had  not  been  completed.    There 

>-PUUn-  ^^  k*^8  °^  rev'vor»  m  wh*cn  the  same  persons  were 
amoved  for  co  Plaintiffs,  with  four  others, 
liberty  to  take  •M 

a  state  of  fact*  D/lr* 

into  the  Mrs- 

i  ottice,  and  proceed  thereon  apart  from  the  rest  The  motion  was  refused  with  costs. 
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Mr.  Hawkins,  in  person,  now  moved,  "That,  in  con-        1853. 
sequence  of  Messrs.  Roy  &  Co.,  the  Plaintiff's  solici-      *^v-w 
tors  in  this  cause,  or  others  the  solicitors  who  are  le-      *DDE*BOmH 
Jly  on  the  record,  having  refused  to  proceed  further  Wedderburh. 
the  cause,  I,  George  Hawkins  and  Mary  my  wife, 
ay  be  at  liberty  to  bring  in  before  the  Master  Tinney, 
t*z»   whom  these  causes  stand  referred,  a  state  of  facts 
ajcmd  charge,  and  such  evidence  in  support  thereof,  as 
wrc  may  be  advised,  to  carry  out  so  much  of  the  decree, 
in  the  hearing  of  such  causes,  as  directed  the 
'.  aster  to  take  an  account  of  the  personal  estate  of 
>*xmd  Webster,  deceased,  the  testator  in  the  pleadings 
ftcntioned." 


This  application  was  supported  by  the  affidavits  of  Mr. 
JtZcwkins,  stating,  that  the  proceedings  in  the  Master's 
office  had  not  been  conducted  to  his  satisfaction  ;  that 
**o  proceedings  had   been    taken    since    the  26th   of 
H£arch,  1851,  and  that  Messrs.  Roy  &  Co.  had  refused 
either  to  proceed  themselves,  or  to  allow  any  other  soli- 
citor to  proceed  in  the  Plaintiffs'  cause. 

Mr.  Cole,  for  the  other  Plaintiffs. 

Mr.  R.  Palmer  and  Mr.  Cotton,  for  the  Defendants, 
*ere  not  heard. 

The  Master  of  the  Rolls. 

Mr.  and  Mrs.  Hawkins  may,  in  concurrence  with  the 
°ther  four  co-Plaintiffs,  remove  their  solicitor,  and  the 
other  four  may  allow  him  to  conduct  the  proceedings 
for  all.  But  if  the  Plaintiffs  do  not  all  concur,  Mr. 
««ciiiw  cannot  take  a  course  of  proceeding  different 
and  apart  from  the  other  Plaintiffs,  for  the  con- 
wquence  would  be,  that  their  proceedings   might  be 

totally 
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1853.       totally  inconsistent.       When  persons   undertake   the 

v— n^w       prosecution  of  a  suit,  they  must  make  up  their  minds 

Wedderburn  wl)ether  they  wiU  become  co-Plaintiffs;  for  if  they  do, 

Wedderburn.  they  must  act  together.     I  cannot  allow  one  of  several 

Plaintiffs   to   act   separately  from   and  inconsistently 

with  the  others. 


Refuse  the  motion,  with  costs. 


February  20. 
March  11. 
April  20. 

May  3, 4,  7. 
A  testator,  in 
1836,  devised 
all  his  real  es- 
tate to  his 
wife,  and  ap- 
pointed her 
executrix.  He 
afterwards 
purchased  an 
advowson 
and  died. 
The  widow 
proved  this 
will,  and  sold 
the  advowson. 
An  objection 
being  made 
that  the  after- 


WEDDALL  v.  NIXON. 

rpHE  testator,  Mr.  Weddall,  by  his  will,  dated  the 
28th  September,  1836,  devised  and  bequeathed  all 
his  real  and  personal  estate  to  his  wife  Louisa  M.  Wed- 
dall,  absolutely,  and  appointed  her  sole  executrix. 
Afterwards,  on  the  13th  December,  1845,  the  testator 
purchased  the  advowson  of  the  vicarage  of  Sutton,  and 
he  died  in  1851.  Mrs.  Weddall,  the  sole  executrix, 
proved  the  will  shortly  afterwards. 

On  the  7th  of  February,  1852,  Mrs.  Weddall  con- 
tracted  to  sell  the  advowson  to  Mr.  Nixon  for  2,500/. 

The 


purchased  pro- 
perty did  not 

pass,  a  search  was  made,  and  another  testamentary  instrument  of  1847  was  found, 
purporting  to  confirm  a  will  of  1 836.  Held,  that  the  purchaser  was  entitled  to  the 
same  amount  of  proof  of  the  codicil  of  1847  as  would  be  necessary  to  establish  it 
against  the  heir,  and  that  it  ought  to  be  proved  in  the  Ecclesiastical  Court. 

On  the  sale  of  an  advowson,  the  purchase-money  was  to  be  paid  on  a  fixed  day  and 
the  conveyance  to  be  executed,  but,  in  default  of  payment,  the  purchaser  was  to  pay 
interest.  The  purchase  was  not  completed,  through  the  default  of  the  vendor.  Held, 
that  no  interest  was  payable. 

A  purchaser  having  unsuccessfully  insisted,  that  an  instrument  of  republication  did 
not  sufficiently  refer  to  the  will,  so  as  to  identify  it,  no  costs  were  given  on  either  side 
on  a  bill  for  specific  performance  by  vendor,  who  had  not  made  out  his  title. 
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The  abstract  being  delivered  on  the  10th  of  February , 
1852,  it  was  objected,  that  the  advowson  having  been 
acquired  after  the  date  of  the  will,  did  not  pass  thereby, 
unless  it  could  be  shown  that  the  will  had  been  repub- 
lished after  the  testator  became  seised,  and  of  which 
there  was  no  evidence. 

Mrs.  Weddall  thereupon  searched  among  certain  pri- 
vate papers  of  the  testator,  which  up  to  that  time  she 
had  believed  to  relate  solely  to  domestic  matters,  and 
discovered  an  instrument  of  republication  of  his  will,  in 
tie  following  words : 

"  I  hereby  ratify  and  confirm  all  the  contents  of  my 
'  "ill,  dated  one  thousand  eight  hundred  and  thirty-six. 

"  W.  L.  Weddall, 
"  Kensington,  March,  1847. 

Signed  and  sealed  by  me  in  the  presence  of 

"  Catherine  Susanna  Smear, 
"  Ellen  Maria  Dawner, 
"  Georgiana  Smith" 

*c*^  abstract  was  amended  by  inserting  this  instru- 
fDei^^.,  and  the  purchaser's  solicitor  was  furnished  with 
a  ce>|^  an(j  a  statutory  declaration  made  by  the  attest- 
lng  "Witnesses  to  the  instrument  as  to  the  due  execution 

****e objection  to  the  republication  being  persisted  in, 
^r^.  Weddell  filed  her  bill  for  specific  performance. 

*he  Defendants  submitted,  by  their  answer,  that  there 
***  nothing  to  connect  the  second  instrument  with  the 
™t,  or  to  show  that  it  did  not  refer  to  some  other  testa- 
mentary papers;  that  the  title  was  therefore  too  doubt- 
Vol.  XVII.  h  ful 
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1863.  ful  to  be  safely  accepted,  without  the  concurrence  of  the 
testators  heir  at  law.  They  admitted  that  the  sole 
ground  of  refusal  by  Mr.  Nixon  to  complete  the  pur- 
chase was,  that  the  instrument  of  republication  was  not 
and  did  not  operate  as  a  republication  of  the  will,  but, 
that  with  this  exception,  the  title,  on  the  24th  March, 
1852,  was  unobjectionable. 

i 
No  evidence  was  gone  into  on  either  side. 

Mr.  Lloyd  and  Mr.  Babington,  for  the  Plaintiff.  The 
testator,  at  the  time  he  executed  the  instrument  of  re- 
publication, either  had  not  the  will  by  him,  or  did  not 
take  the  trouble  to  refer  to  it,  relying  on  his  recollection 
of  its  contents.  He  remembered  that  the  will  he  in- 
tended to  ratify  was  dated  in  1836,  and  he  has  thereby, 
in  1847,  identified  that  will  of  1836.  Although  the 
second  testamentary  instrument  has  not  been  proved  in 
the  Ecclesiastical  Court,  yet  the  ordinary  proof  has  been 
furnished  the  purchaser.  Proof  of  that  instrument  in 
the  Ecclesiastical  Court  would  be  of  no  value,  so  far  as 
it  relates  to  real  estate,  for  that  Court  has  no  jurisdic- 
tion over  such  matters.  It  might  have  been  admitted 
to  probate  as  to  personal  estate,  and  would  have  made 
the  will  speak  as  from  the  month  of  March,  1847,  but 
that  would  have  been  an  unnecessary  proceeding,  inas- 
much as  the  will  of  1836,  so  far  as  it  related  to  personal 
estate,  would  by  itself  refer  to  the  personal  estate  as  it 
existed  at  the  testator's  death.  As  a  mere  instrument  of 
republication,  probate  of  it  was  altogether  unnecessary, 
as  regarded  the  real  estate ;  Habergham  v.  Vincent  (a) ; 
and  therefore  it  can  be  no  objection  to  the  title  to  real 
estate  that  it  has  not  been  proved.     No  determination 

of 

(a)  2  Ves.jun.  209. 
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of  the  Ecclesiastical  Court  would,  in  any  respect,  oust 
the  jurisdiction  of  this  Court,  or  affect  its  judgment, 
when  it  came  to  determine  what  real  estate  had  been 
devised.  The  document  itself,  therefore,  and  the  statu- 
tory declaration  of  the  witnesses,  gave  the  purchaser  all 
that  he  required. 

It  is  very  difficult  to  understand  the  nature  of  the  pur- 
chaser's objection.     The  instrument  may  be  less  formal 
than  such  instruments  usually  are,  but  that  does  not 
destroy  its  character  of  being  a  republication  of  the 
will  of  1836 ;  and  the  only  question  then  is,  whether 
the  testator  sufficiently  identifies  the  will  he  intends  to 
ratify  and  confirm,  by  his  reference  to  it  in  this  docu- 
ment of  March,  1847.    The  will  is  dated  the  28th  of 
September,  1836,  and  he  refers  to  it  as  "  his  will,  dated 
*  1836."    If  the  will  of  the  28th  of  September,  1836, 
tad  been  followed  by  another  testamentary  instrument 
°f  a  subsequent  date,  the  instrument  of  the  28th  of 
September,  1836,  could  not  properly  be  called  bis  last 
**!! ;  but  it  is  manifest  that  there  was  no  subsequent 
mstrument,  since  the  Ecclesiastical  Court  has  admitted 
to  probate  the  instrument  of  the  28th  September,  1836, 
**  the  last  will,  excluding  thereby  the  possible  inference 
°*    there  being  a  will  executed  by  the  testator  subse- 
gently  to  that  date.     If  any  will  had  been  made  ante- 
"o**  to  1836,  that  of  1836  would  supersede  and  revoke 
]t>  ^nd  any  testamentary  instrument  subsequent  to  1836 
w°iald  be  revoked  by  that  of  1847,  which  restored  and 
**  up  the  will  of  1836.    What  the  testator  here  refers 
^    is  therefore  made  out  in  the  most  satisfactory  way, 
by  the  process  of  exhaustion,  to  be  the  will  of  the  28th 
"^ptember,  1836,  and  none  other.     In  all  questions  of 
c^^cution  or  attestation  of  a  will  of  real  estate,  Convey- 
al*cers,  before  the  late  Wills  Act,  could  place  no  reli- 
aiJce  upon  the  probate  of  it  in  the  Ecclesiastical  Court 

m  2  Again, 
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1853.  Again,  it  may  be  said  that  this  instrument  has  not  been 
proved  in  this  cause,  in  the  manner  in  which  it  would 
have  been,  in  order  to  establish  it  against  the  heir,  i.  e. 
by  proving  the  sanity  and  competency  of  the  testator, 
and  its  due  execution  and  attestation.  This  has  not 
been  done,  because  the  document  is  not  in  issue  in  this 
cause,  which  comes  before  the  Court  on  bill  and  answer, 
and  because  no  claim  is  made  to  have  the  will  esta- 
blished against  the  heir;  the  only  issue  tendered  is, 
whether  the  instrument  of  republication  sufficiently  iden- 
tified the  will  intended  to  be  ratified  and  confirmed. 
Lastly,  it  will  be  said  that  the  circumstances  of  the  case 
are  such  as  to  suggest  suspicion  as  to  the  title,  but  by 
the  case  of  M*  Queen  v.  Farquhar(a\  if  not  before,  it  was 
established,  that  you  cannot,  upon  any  vague,  indefinite 
suspicion,  successfully  object  to  a  title,  and  refuse  to 
perform  the  contract.  Nothing  less  than  some  distinct 
fact,  which  corrupts  the  title,  can  justify  a  purchaser  in 
rescinding  the  contract.  None  such  exists  in  this  case, 
and  therefore  the  Plaintiff  is  entitled  to  a  decree  for 
specific  performance.  They  cited  Roguers  v  Pittis  (b) ; 
and  1  Jarman  on  Wills  (c). 

The  Master  of  the  Rolls. 

I  will  not  compel  a  purchaser  to  take  this  title,  with 
less  satisfactory  evidence  than  I  should  require  if  it 
were  necessary  to  establish  a  will  of  real  estate  in  this 
Court.  1  cannot  establish  the  will,  in  this  case,  because 
the  heir  is  not  now  before  the  Court.  Subject  to  that, 
I  will  hear  the  Defendants. 

Mr.  R.  Palmer  and  Mr.  Kirkmann,  for  the  Defendants. 

The 

(a)  11  Va.  467.        (6)  1  Add.  Ecc.  Rep.  30.        (c)  Page  171. 
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The  second  instrument  relates  as  much  to  personal        1853. 
as  to  real  estate,  and  it  was  the  duty  of  the  Plaintiff  to 
propound  it  for  probate,  if  she  had  been  aware  of  its 
existence.     It  might  have  an  important  influence  upon 
the  construction  of  the  will.    The  circumstances  of  the 
case  too  are  such  as  to  cause  great  suspicion,  in  conse- 
quence of  the  absence  of  probate  of  this  document, 
and  because  it  was  first  produced  just  when  it  became 
necessary  to  cure  an  objection  raised  to  the  title.  There 
m  also  a  great  want  of  accuracy  in  not  inserting  the 
precise  date  of  the  will  in  a  document  intended  to  re- 
Publish  it.     The  Court,  it  is  true,  does  not  generally  act 
upon  suspicion,  but  Lord  Cottenham  did  so  in  Grove  v. 
Bastard  (a).    As  to  the  identification,  the  document 
in  question  does  not  refer  to  the  will  intended  to  be  re- 
published by  any  precise  date,  but  to  the  general  date 
of  1836;  there  might  have  been  some  other  will  sub- 
sequently executed  in   1836,  and  the  probate  in  the 
Ecclesiastical  Court,  of  that  of  the  28th  of  September, 
is   by  no  means  conclusive  as  to  the  contrary.    The 
question  is,  whether,  as  against  that  possibility,  the  pur- 
chaser is  sufficiently  protected,  by  mere  presumption  and 
inference,  that  the  same  document  proved  in  the  Eccle- 
siastical Court  might  be  the  document  referred  to  in  the 
second  instrument. 


^Ae  Master  of  the  Rolls. 

*  think  I  must  consider  that  this  testamentary  instru- 

*e°t  of  1847  does  refer  to  the  will  of  1836,  which  latter 

been  proved  so  far  as  regards  the  personal  estate.     I 

kound  so  to  consider  it,  but  I  am  not  satisfied  with  the 

eB*^e  of  proof  of  the  second  testamentary  instrument, 

and 

(a)  2  PhUl.  619. 
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1853.  and,  if  the  purchaser  requires  it,  he  is  entitled  to  have 
it  proved,  exactly  in  the  same  vyay  as  I  should  require  a 
will  to  be  proved  when  I  was  about  to  establish  it  against 
the  heir;  not  that  I  propose  to  establish  it  against  the 
heir,  or  to  require  the  vendor  to  do  so.  In  such  a  case, 
the  testator's  competency  must  be  proved,  and  if  it  be 
thought  necessary,  an  opportunity  for  the  cross-exami- 
nation of  the  witnesses  must  be  given.  Let  the  case 
stand  over,  with  liberty  to  the  vendor  to  adduce  such 
further  evidence  as  she  may  be  advised  ;  and  if  sufficient 
evidence  be  given,  there  must  then  be  a  decree  for 
specific  performance. 


AprU  20.  The  Master  of  the  Rolls. 

I  have  been  thinking  over  this  case  since  it  was  last 
before  the  Court,  the  point  appearing  to  me  to  be  new. 
It  has  occurred  to  me,  that  as  no  person  can  prove  a 
will  in  the  Prerogative  Court,  without  declaring,  upon 
oath,  that  he  brings  in  every  testamentary  paper,  it 
follows,  that  if,  after  probate,  a  testamentary  paper  be 
discovered,  it  is  the  duty  of  the  person  making  that 
oath  to  bring  in  that  paper.  Though  the  statement  on 
oath  was  believed  to  be  perfectly  true  at  the  time,  yet 
if  testamentary  papers  are  afterwards  found,  they  ought 
to  be  produced,  whatever  may  be  their  character.  This 
second  testamentary  paper  not  only  affects  the  real 
estate,  but  it  also  republishes  the  will  of  1836,  so  that 
its  effect  would  be  this : — that  if,  between  1836  and 
1847,  there  had  been  a  testamentary  paper  revoking  the 
will  of  1836,  this  codicil  of  1847  would  set  it  up  again. 

In  that  state  of  circumstances,  therefore,  I  think  that 
this  being  a  duty  imposed  on  the  legal  personal  repre- 
sentative 
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sentative,  I  ought  not  to  decree  specific  performance 
until  that  document  has  been  propounded  in  the  Eccle- 
siastical Court. 


Nixon. 


Probate  of  the  second  testamentary  instrument  was     May  3, 4. 
obtained  and  the  title  was  accepted. 

The  case  now  came  before  the  Court  on  the  question 
of  interest  on  the  purchase  money  and  as  to  the  costs 
of  suit. 

This  depended  on  the  terms  of  the  contract.  By  this, 
the  Plaintiff,  Mrs.  WeddaU,  agreed  to  sell  the  advowson 
to  Nixon,  at  or  for  the  price  or  sum  of  2,500/.,  to  be 
paid  by  Nixon  to  WeddaU,  on  the  10th  day  of  March, 
1852;  at  which  time,  upon  payment  of  this  sum  of 
2,600/.  Mrs.  WeddaU  and  all  other  necessary  parties,  if 
any,  were  to  execute  a  conveyance  to  Nixon  of  the  ad- 
vowson and  premises ;  but  in  case  of  default  in  pay- 
ment thereof,  as  aforesaid,  the  purchaser  was  to  pay 
to  the  vendor  interest  upon  the  purchase  money,  at  the 
^te  of  41.  per  cent,  per  annum. 

Mr.  Lloyd  and  Mr.  Babington,  for  the  Plaintiff.  The 
•object  matter  of  the  agreement  is  an  advowson,  and 
&e  incumbent  being  seventy-nine  years  of  age,  its 
value  is  increased  by  every  day's  delay  in  completing 
the  contract.  The  Defendant,  who  derives  the  benefit 
°f  the  delay,  is  in  the  same  situation  as  if  he  had 
taken  possession  of  property  yielding  rents  and  profits. 
The  purchaser  is  not  entitled  both  to  the  improved  value 
and  the  benefit  of  the  retainer  of  the  purchase  money. 
He  ought,  therefore,  to  be  charged  with  interest  from 
toe  10th  of  March,  1852,  the  day  on  which  the  pur- 
chase 
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1853.  chase  ought,  according  to  the  contract,  to  have  been 
completed.  On  the  24th  of  March  the  abstract  was 
perfected  ;  and  although  this  second  document  had  not, 
at  the  filing  of  the  bill,  been  proved,  yet  the  Defendant's 
objection  was  not  founded  on  the  absence  of  that  proof, 
nor  was  any  such  requisition  ever  made.  The  only 
issue  tendered  by  the  answer  is,  that  there  *is  nothing 
whatever  to  connect  the  alleged  instrument  of  repub- 
lication with  the  will  as  proved,  or  to  show  that  it  did 
not  refer  to  some  other  testamentary  instrument  or  dis- 
position by  the  testator.  And  the  answer,  in  another 
place,  states  that  to  be  the  only  ground  of  refusal  to 
complete  the  purchase,  and,  except  as  to  that  objection, 
that  the  title  was  unobjectionable  on  the  24th  of  March, 
1852.  The  title,  therefore,  having  been  shown,  the  Plain- 
tiff is  entitled  to  interest.  The  rule  on  the  subject  of 
interest  on  purchase  money  is  clearly  laid  down  by  Lord 
St. Leonards,  in  Vend,  and  Purch.(a),  and  is  supported  by 
the  authorities  there  referred  to.  Equity  considers  that 
which  is  agreed  to  be  done  actually  performed,  and  the 
purchaser  is  entitled,  from  the  time  fixed  for  completing 
the  contract,  to  the  profit  of  the  estate,  whether  he 
enters  into  possession  of  it  or  not,  and  the  vendor  is 
entitled,  from  the  same  time,  to  interest  on  the  purchase 
money,  if  not  then  paid ;  and  the  same  rule  applies  to 
the  sale  of  a  reversion.  Interest  must  be  paid  on  the 
purchase  money,  because  the  wearing  of  the  lives  is 
equivalent  to  taking  the  profit.  In  C hamper nowne  ▼. 
Brooke  (i)  it  was  argued,  that  the  appellant  could  not 
be  called  on  to  pay  interest,  where  the  other  party  was 
in  fault,  but  Lord  Brougham  said  it  was  not  a  question 
as  to  the  fault  of  either  party.  The  thing  contracted 
for  had  increased  in  value,  and  the  purchaser  would 

get 


(a)  Ck.  16,  8.  1.  (6)  3  a.  If  Fin.  16. 


Weddall 

V. 
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get  an  advantage  by  that  increase  and  ought  to  pay 
for  it,  as  he  would  come  into  possession  of  a  more  valu- 
able property;  and  Lord  Lyndhur&t  observed,  that  the 
Appellant  had  lost  sight  of  the  fact,  that  the  money  was  Nixon. 
in  his  pocket  all  the  time,  and  he  had  been  making  in- 
terest of  it. 

In  a  certain  sense  indeed  an  advowson  cannot  be 
called  a  reversion,  yet  it  has  the  character  of  a  rever- 
sionary interest,  which  entitles  it  to  come  under  the 
same  principle,  for  the  most  valuable  part  of  it  is  the 
next  presentation.  Interest  is  therefore  payable,  the 
default  in  payment  intended  by  the  contract  not  being 
a  default  in  payment  at  the  day  fixed  if  a  good  title 
not  be  shown,  but  a  default  in  payment  or  omission  to 
pay  from  any  cause  whatever.  De  Visme  v.  De  Visme(a) 
was  a  case  in  which  the  estate  was  yielding  rents  and 
profits,  but  the  present  case  is  distinguishable,  here 
there  are  no  rents  and  profits.  The  vendor  could  not 
have  presented  his  nominee,  in  case  of  a  vacancy  pend- 
ing this  litigation,  and  might  have  been  restrained  from 
presenting  any  one  but  the  purchaser's  nominee.  The 
Plaintiff  could,  therefore,  reap  no  benefit  from  the  delay 
that  has  happened. 

As  to  the  costs,  the  principle  is,  that  where  the  suit 
has  been  occasioned  by  an  objection  taken  by  the  pur- 
chaser, which  he  is  unable  to  sustain,  he  must  pay  the 
coats  of  the  litigation,  though  different  objections  may 
8pring  up  in  the  course  of  the  suit,  which  the  vendor, 
if  asked,  would  have  been  perfectly  willing  to  remove 
without  suit.  They  cited  Long  v.  Collier  (b) ;  Scoones  v. 
XarreU(c). 

The 

W  1  Mam.  #  G.  336;    1  (6)  4  Ruts.  267. 

'  STw.408.  (c)  1  Bcav.  251. 
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The  Master  of  the  Rolls. 

On  the  question  of  interest,  I  am  of  opinion,  on  the 
construction  of  the  contract,  that  the  interest  was  to 
run  merely  from  the  time  where  default  was  made  by 
the  purchaser  in  payment  of  the  money  on  a  good  title 
being  shown,  and  therefore  no  interest  is  in  this  case 
payable.     As  to  the  costs,  I  will  hear  the  Defendants. 


Mr.  R.  Palmer  and  Mr.  Kirkmann.  It  is  the  duty  of 
a  vendor  to  clear  up  every  objection  before  the  purchaser 
is  bound  to  accept  the  title,  and  there  is  no  distinction  to 
be  taken  between  what  is  necessary  for  the  authentication 
of  the  instruments  which  are  essential  to  the  title  and 
the  production  of  those  instruments  themselves.  If 
such  instruments  authenticate  themselves  cadit  qucestio  ; 
if  not,  that  which  is  necessary  ought  to  be  supplied. 
The  Court  has  decided  that  a  good  title  could  not  be 
made  until  the  second  instrument  had  been  proved,  and 
that  has  been  done  pending  the  suit.  The  peculiar  cir- 
cumstances of  the  case  threw  a  cloud  over  the  title, 
which  the  Defendant  had  a  right  to  require  to  be  re- 
moved before  he  completed  his  purchase.  He  is  there- 
fore entitled  to  his  costs. 

Mr.  Lloyd,  in  reply. 


May  7.  The  M  aster  of  the  Rolls. 

1  have  read  the  pleadings  in  this  case  and  I  intend  to 
make  a  decree  without  costs  on  either  side.  I  am  of 
opinion  that  a  good  title  was  not  in  fact  shown,  till  after 
the  suit  was  instituted ;  for  the  production  of  a  will,  un- 
authenticated,  cannot  be  said  to  be  equivalent  to  the  pro- 
duction 
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duction  of  a  document  which  authenticates  itself.  If  it  1853. 
had  rested  there  alone,  1  should  have  given  the  Defend- 
ants the  costs  of  the  suit ;  but  I  think  the  Defendants 
have  occasioned  a  great  portion  of  this  suit,  by  insisting 
on  a  point,  which,  in  my  opinion,  was  untenable,  relating 
to  the  construction  of  the  document  itself.  By  that  ob- 
jection, a  considerable  portion  of  the  expense  of  this 
suit  has  been  occasioned.  I  have  come  to  the  conclu- 
sion that  the  proper  mode  of  dealing  with  this  case  is, 
^  make  a  decree  without  costs  on  either  side. 


LORD  v.  PURCHASE. 


r 


May  24. 
BE  testator,  who  died  in   1843,   specifically  be-  An  executor, 

queathed  his  leasehold  house,  in  Lower  Grosvenor  for  8omf  ?ear8» 
t>.  received  the 

rUxcti  and  his  leasehold  ground  rent  payable  out  of  a  rente  of  prp- 

house  in  Great  Stanhope  Street,  and  he  appointed  the  J^bT^ 

Defendant  his  executor.     The  Defendant  proved  the  queathed.  The 

*U1,  and  for  eight  years  received  the  rents,  amounting  Savbg^nfti-*6 

to  503/.,  which  he  retained.  tuteda  suit 

against  him, 
held,  that  he 

The  Plaintiff  being  entitled  to  the  house  and  rents,  jSj^^ 

*»  representative  of  the  specific  legatees,  instituted  this  title  of  a  third 

suit  against  the  executor  to  recover  them.  The  Defend-  £2  "  *  **" 

ant>  in  his  answer,  set  up,  that  the  property  was  de-  motion  to  pay 

rived  under  the  will  of  the  testator's  father,  and  that  it  into^urt. 

*as  very  doubtful  whether  the  testator  was  entitled  Held  also,  that 
4  the  executor 

thereto,  was  not  enti- 
tled to  deduct 

debt*  %r       .  ^e  amount  °f 

-Sy  paid  by  him,  there  having,  apparently,  been  sufficient  general  assets  out  of 
w°*q  they  ought  to  have  been  paid. 
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1853.  thereto  or  to  bequeath  the  same.  He  stated,  that  the 
tenants  bad,  for  three  years,  refused  to  pay  the  rent  to 
him  or  any  other  person. 

Mr.  James  Anderson  and  Mr.  G.  W.  Collins,  moved 
for  payment  of  the  503/.  into  Court,  and  for  a  receiver. 
They  argued  that  a  trustee  could  not  set  up  an  adverse 
title  against  his  cestui  que  trust,  and  they  cited  Daniel's 
Practice  (a),  as  to  the  right  to  a  receiver. 

Mr.  Roupell  and  Mr.  Busk,  for  the  Defendant,  ar- 
gued, that  the  property  was  vested  in  the  legal  personal 
representatives  of  the  testator's  father,  and  not  in  the 
Defendant ;  and  that  the  Plaintiff  had  not  made  out  his 
right  thereto,  so  as  to  entitle  him  to  require  the  fund  to 
be  brought  into  Court,  or  to  have  a  receiver.  They  also 
argued,  that  as  it  appeared  from  the  answer,  that  the 
Defendant  had  expended  40/.  for  legacy  duty,  in  respect 
of  this  property,  and  270/.  for  debts,  funeral  and  testa- 
mentary expenses,  the  amounts  ought  to  be  deducted 
from  the  503/. 

The  Master  of  the  Rolls. 

This  is  an  application  in  a  suit  by  the  specific  legatee 
against  the  executor  for  the  payment  into  Court  of  the 
sum  admitted  to  have  been  received  for  the  rents  of  the 
property  specifically  bequeathed.  The  first  objection 
is,  that  his  testator  had  no  power  to  dispose  of  the 
property.  The  Defendant  however  has,  as  executor, 
received  the  rents  of  property,  to  which  the  Plain- 
tiff is  entitled,  if  the  testator  had  any  power  to  dis- 
pose of  it.    The  title  under  which  he  has  received  the 

rent 

(«)  Page  1588,  2nd  edit. 


Lord 
t?. 
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rent  is  the  common  title  of  the  executor  and  the  legatee,        1853. 
and  I  cannot  allow  an  executor  to  raise  such  an  ob- 
jection at  this  stage  of  the  cause.     It  is  clearly  for  the 
interest  of  everybody,  that  the  property  should  be  pro-     Purchase. 
tected,  and  it  does  not  lie  in  the  mouth  of  the  executor 
to  take  this  objection.     He  may  raise  it  at  the  hearing, 
when,  the  Court  is  called  on  to  dispose  of  the  property, 
bat    riot  now,  when  it  is  a  question  of  its  protection. 
So  far,  therefore,  as  this  objection  is  concerned,  he  must 
pay   the  money  into  Court.        • 

WTiat  is  he  to  deduct?     According  to  the  state- 
ment, there  were  general  assets  out  of  which  the  debts 
ought,  in  the  first  instance,  to  have  been  paid,  and  the 
specific  bequests  ought  not  to  have  been  applied  for 
that,  purpose.     It  is  not  enough  for  an  executor  to  say, 
"  I    have  paid  these  sums ;"  the  Court  inquires  if  they 
have  been  properly  paid,  and  directs  the  payment  of  a 
faad  into  Court  for  the  purpose  of  protecting  it  for  the 
person  ultimately  entitled.     As  to  the  40/.  legacy  duty, 
it  was  properly  payable  out  of  the  specific  legacy  and 
ought  to  be  deducted  out  of  it ;  but  as  to  the  other  pay- 
ments, there  appears  to  be  a  solvent  estate,  with  suffi- 
cient general  assets  to  pay  all  the  debts.    The  executor 
has  been  in  possession  of  the  property  eight  years,  and 
has  received  603/.  from  the  rents.    The  specific  legatee 
asks  to  have  this  sum  preserved  until  the  hearing  of  the 
cause.    I  am  of  opinion,  that  he  is  entitled  to  have  this 
■wa  paid  into  Court,  and  to  have  a  receiver  appointed, 
"te  executor  may  deduct  the  40/.  legacy  duty,  and  all 
payments  made  in  respect  of  this  particular  property,  but 
do  others. 
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May  25. 

When  a  de- 
murrer has 
been  overruled, 
and  an  appeal 
from  the  order 
is  pending, 
an  ex  parte 
order  to  amend 
is  irregular ; 
and  a  Plaintiff 
having  ob- 
tained such  an 
order,  after  he 
had  notice  that 
the  appeal  had 
been  set  down, 
it  was  dis- 
charged with 
costs,  and  the 
amendments 
were  ex- 
punged. 


AINSLIE  v.  SIMS. 

(\N  the  25th  of  April,  1853,  a  general  demurrer  to 
^^  the  bill  was  overruled.  On  the  11th  of  May f  the 
Defendant  presented  a  petition  of  appeal  against  the 
order,  which  was  answered  on  the  12th,  and  on  the  13th 
a  copy  of  the  petition  was  served  on  the  Plaintiff's  soli- 
citor. On  the  14th,  the  order  on  the  petition  was  drawn 
up,  and  the  appeal  set  down  for  hearing ;  and  on  the 
evening  of  the  same  day  the  order  was  served  on  the 
Plaintiff's  solicitor. 

On  the  same  day  (the  14th  of  May),  the  Plaintiff, 
without  stating  the  fact  of  the  pending  appeal,  presented 
a  petition  for  the  common  order  to  amend  without  costs. 
The  order  was  accordingly  made,  but  was  not  served 
until  the  18th.  On  the  19th,  the  Plaintiff  amended  his 
bill  on  the  points  discussed  on  the  demurrer;  and  on 
the  20th  he  filed  it,  and  served  a  copy  of  the  amended 
bill  on  the  Defendant's  solicitor. 


The  Defendant  now  moved  to  discharge  the  order  to 
amend  for  irregularity,  to  expunge  the  amendments  ac- 
tually made,  and  to  take  the  amended  bill  off  the  file ; 
or  that  the  Plaintiff  might  pay  the  Defendant's  costs  of 
the  hearing  of  the  demurrer,  and  of  the  proceedings  on 
the  appeal,  which  had  not  then  been  heard. 


Mr.  J2.  Palmer  and  Mr.  G.  L.  Russell,  in  support  of 
the  motion.  If  the  Plaintiff  had  a  right  to  obtain  such 
an  order  pending  the  appeal,  it  would  be  useless  for  the 
Defendant  to  appeal  at  all,  for  the  record  to  which 

it 


f 


course ; 
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it  related  would  not  be  in  existence  when  the  appeal        1853. 
came  on  to  be  beard.     In  effect,  the  Defendant  would 
then   be  deprived  of  his  right  to  take  the  opinion  of 
the  Court  of  Appeal,  and,  assuming  him  to  be  right, 
be  unable  to  recover  back  the  costs  of  the  demurrer, 
paid  by  him  under  the  order  of  the  25th  of  April.     Be- 
sides, the  Plaintiff,  when  he  applied  for  the  order,  sup- 
pressed the  fact  of  the  demurrer  having  been  allowed ; 
whereas,  if  he  had  stated  it  to  the  Secretary,  the  order 
would   have  been   refused.    The  very  point  arose  in 
Leung  y.  Cooper  (a),  in  which  case  the  Plaintiff  obtained 
an  order  of  course  to  dismiss  his  bill,  suppressing  the  fact 
of  the  allowance  of  the  demurrer,  and  it  was  discharged 
for  irregularity.     In  that  case,  it  does  not  appear  that 
notice  of  the  appeal  had  been  served  on  the  Plaintiff. 
The  present  is  therefore  a  stronger  case  than  Lewis  v. 
Cooper.     In  Price  v.  Webb  (ft)  it  was   held,  that  an 
order  for  leave  to  amend  operates  from  the  time  of  ser- 
vice only,  and  that  any  step  taken  by  the  Defendant, 
ftfter  the  order  is  made  and  before  it  is  served,  is  regular. 
Here,  the  appeal  was  set  down  for  hearing,  and  the 
order  served  on  the  Defendant,  before  the  service  of 
the  order  to  amend,  and  it,  therefore,  has  priority. 

*tr.  Roupett  and  Mr.  Martindale,  for  the  Plaintiff. 

Joe  order  of  course  was  perfectly  regular  before  answer, 

°*^  Order,  of  8th  May,  1845(c).  Lewis  v.  Cooper  does 

^  supply  to  the  present  case :    there,  the  Plaintiff  dis- 

^te^^d  his  bill,  and  therefore  the  cause  was  at  an  end ; 

ut  ifcere,  the  suit  is  continued,  and  an  appeal  does  not 

WoP    the  progress  of  a  cause,  unless  an  order  be  made 

^-hat  effect.     The  Defendants  have  mistaken  their 


.  <^>    10  Bern.  32;  2  Phillips,  (6)  2  Hare,  515. 

l7*-  (c)  Ord.  Can.  308. 
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1853.  course;  they  ought  to  have  applied  to  the  Court  imme- 
diately after  notice  of  the  order  to  amend,  to  stay  pro- 
ceedings under  it  pending  the  appeal,  but  not  having 
done  so  at  the  time,  it  is  now  too  late ;  Wellesley  v. 
Wellesley  (a).  The  Defendants  had  been  informed,  as 
early  as  the  9th  of  May,  that  the  Plaintiff  intended  to 
amend,  and  therefore  if  any  inconvenience  has  been  sus- 
tained by  him  it  was  his  own  fault,  and  was  occasioned 
by  his  own  delay.  As  to  the  costs,  the  motion  clearly 
asks  too  much,  for  a  fixed  sum  only  is  payable  in  the 
case  of  a  demurrer,  namely,  5/. 

The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  order  obtained  by  the 
Plaintiff  was  irregular,  and  must  be  discharged.  Lewis 
v.  Cooper  is  strictly  applicable  to  the  present  case,  and 
is  not  so  strong.  The  rule  in  such  cases  is,  that  where 
a  party  applies  for  an  order  of  course,  he  must  state  to 
the  officer  every  circumstance  that  has  occurred,  which 
may,  by  possibility,  take  away  the  jurisdiction  to  grant 
an  order  of  course.  Here,  he  would  not  have  granted  this 
order,  if  what  had  occurred  had  been  stated  to  him.  If 
this  proceeding  were  allowed,  it  is  obvious,  that  no  appeal 
could  be  prosecuted  from  a  Court  overruling  a  demurrer 
to  the  Court  above,  for  the  points  in  respect  of  which 
the  Defendants  particularly  relied  might  be  obviated  by 
a  short  amendment.  Here,  a  bill  is  filed,  to  which  the 
Defendant  demurs;  until  the  demurrer  has  been  heard, 
the  Plaintiff  may  obtain  an  order  of  course  to  amend, 
on  certain  terms.  The  Court,  at  the  hearing  of  the 
demurrer,  either  allows  it,  with  leave  to  amend,  or  over- 
rules it ;  but  in  either  case,  the  parties  have  a  right  to 

appeal. 

(n)  4  Myl.  4-  Cr.  554. 
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appeal.    If  the  Court  grant  the  leave  to  amend,  the        1863. 
Defendant  may  ask  that  any  proceedings  may  be  stayed 
until  the  appeal  has  been  disposed  of;  the  order  is  then 
made  in  the  presence  of  all  parties.   But  unless  informed 
by  the  Plaintiff,  the  officer  of  the  Court  knows  nothing 
of  what  has  taken  place  :  he  considers  it  the  common 
case  of  amendment  before  answer,  and  makes  the  order, 
by  which  the  very  object  of  the  appeal  may  be  defeated. 
It  may  lead  to  very  inconvenient  results.     Suppose,  for 
instance,  the  Statute  of  Limitations  was  a  bar  to  the 
Plaintiffs  bill,  and  the  Defendant  had  demurred  on  that 
ground,  it  is  plain,  that  the  simple  insertion  of  some 
facts,  which  were  not  true  in  reality,  might  prevent  the 
demurrer.    The  Defendant  might  in  that  case  wish  to 
plead  to  the  bill,  but  the  rule  against  two  dilatories 
would  prevent  him.     It  is  plain,  that  the  only  reason- 
able course  is  that  laid  down  by  Lord  Langdale,  in 
Lewis  v.  Cooper,  which    made    it  incumbent  on   the 
Plaintiff  to  state  to  the  officer  of  the  Court,  in  this 
case,  that  the  demurrer  had  been  overruled,  and  that 
the  Defendant  had  appealed  from  the  decision.     Any 
other  course  would  lead  to  useless  litigation.     If  that 
bad  been  stated  here,  the  officer  would  not  have  granted 
the  order  to  amend,  and  it  would  have  become  necessary 
for  the  Plaintiff  to  have  applied  to  the  Court  for  a  spe- 
flfrl  order,  which  might  have  been  made  on  terms,  and 
would  have  been  liable  to  an  appeal. 

I  am  of  opinion  that  the  existing  order  is  not  a  pro- 
V*T  one,  under  the  circumstances  of  this  case.  It  must, 
"terefore,  be  discharged;  the  amendment  must  be  ex- 
PUnged,  and  the  Plaintiff  must  pay  the  costs  of  the 
m°tion.  I  proceed  entirely  upon  this  ground: — that 
the  Plaintiff  had  distinct  notice  of  the  appeal  being  set 
d°wn  before  he  obtained  the  common  order  to  amend. 

vol.  XVII.  n 
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1853. 


*v* 18-  HOBSON  t>.  NEALE. 

May  28. 

The  Legacy      FT1HE  testator,  by  his  will,  appointed  three  persons  to 

to  be  construed  °e  his  executors  and  trustees,  and  he  directed 

strictly,  and  in  payment  of  his  debts  and  percuniary  legacies  out  of  his 

subject  personal  estate,  so  far  as  the  same  would  extend.     He 

d  tfm"    devised  his  real  estates  to  his  trustees  in  fee,  upon  trust, 

trustees,  with    by  mortgage  or  sale  thereof,  or  of  a  competent  part 

^toseTuhe    thereof,  or  by  and  out  of  the  rents,  issues  and  profits 

real  estate,  and  thereof,  or  by  cutting  down  timber  or  other  trees,  or  by 

cient  sum  to      any  °f tne  ways  and  means,  as  should  seem  meet,  to  levy 

answer  two       and  raise  sufficient  to  pay  (after  his   personal  estate 

annuities.  The  r  j    \  r 

rents  being  de-  had  been  applied  so  far  as  the  same  would  extend)  his 

fl^nn^ities  debts  and  legacies-  And  uPon  further  trust,  by  the 
the  Court  or-  ways  and  means  aforesaid,  to  levy  and  raise,  yearly 
dered  a  sale  out         i  j  Av  ..       «•  *  ,  .      , 

of  the  produce,  aD"  every  year  during  the  respective  lives  ot  his  two 

and  20,000/.     infant  daughters  Harriet  and  Louisa  Hobson,  two  an- 

consols  were  .  .         ,.«/*/*,         i     n       i    •  i 

purchased  to     nuities  of  300/.  each,  for  their  respective,  sole  and  sepa- 

provide  for  the  rate  uset    The  testator  directed  two  sums  of  6,000/. 
annuities.   Le- 
gacy duty  to  be  raised  after  their  deaths,  for  the  portions  of  their 

onlfie corpus    children.     And  he  directed  the  trustees  to  stand  seised 

of  the  consols,   of  his  real  estates,  subject  to  the  charges,  or  so  much 

validity  of  this  as  should  not  be  sold,  in  trust  for  his  brother  George 

claimdepended  Hobson  for  life,  with  remainders  over, 
on  whether  the 
sale  had  taken 

the^eneraT  And  the  testator  provided,  that,  notwithstanding  any 

jurisdiction  of    of  the  trusts  aforesaid,  it  should  be  lawful  for  his  trus- 

this  Court,  or  . 

under  the  tees, 

power  in  the 

will,  and  the 

Court  having  held  the  former,  determined  that  no  legacy  duty  was  payable. 

The  Attorney-General  attended  in  a  cause  to  which  he  was  not  a  party,  to  support 
a  claim  for  legacy  duty  upon  a  fund  in  Court.  The  claim  failed :  Held,  that  the  Crown 
twas  not  entitled  to  costs. 
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fees,  with  the  consent  of  George  Hobson,  and  after  his 
decease,  with  the  consent  of  the  persons  beneficially 
entitled  to  the  estate,  to  sell  the  whole  or  any  part  of  the 
rea  1  estate,  and  invest  sufficient  to  satisfy  the  annuities, 
and  to  provide  for  the  portions.  On  failure  of  the  por- 
tions, the  amount  was  to  fall  into  the  residue  of  the  real 
esCate. 

The  testator  died  in  1822,  and  the  trustees,  with  the 
personal  and  the  produce  of  part  of  the  real  estate, 
discharged  all  the  debts  and  legacies,  except  a  legacy 
of*  5002.  The  rents  of  the  unsold  portion  of  the  real 
estate  were  insufficient  to  keep  down  the  two  annuities 
of*  300/.,  and,  in  1824,  George  Hobson  and  his  infant 
children  instituted  a  suit  against  the  annuitants  and 
trustees,  stating  such  deficiency,  and  that  it  would  be 
for  the  benefit  of  the  Plaintiffs  that  the  real  estate  should 
be  sold,  and  that  George  Hobson  consented  thereto,  but 
that  the  trustees  declined  to  sell.  The  bill  prayed  the 
usual  accounts,  and  a  reference  to  the  Master  to  inquire, 
whether  it  would  be  for  the  benefit  of  the  Plaintiffs, 
that  the  whole  or  any  part  of  the  estates  should  be 
sold,  and  for  a  sale  accordingly.  The  trustees  admitted 
they  declined  to  sell,  or  to  act  in  the  exercise  of  the 
aforesaid  powers,  except  under  the  direction  of  the  Court. 
And  they  submitted,  whether  they  were  empowered  to 
8eH  with  the  concurrence  of  George  Hobson  alone,  and 
Without  the  consent  of  the  several  persons  beneficially 
interested  in  the  ultimate  trusts  of  the  monies  to  arise 
"y  such  sale.     One  of  the  trustees  prayed  to  be  dis- 

apged  from  the  trusts,  but  submitted  to  act  as  the 
Court  should  direct. 

In  1826,  it  was  by  the  decree,  referred  to  the  Master 
*°  inquire,  whether  it  would  be  proper,  that  the  whole  or 
*nY  part  of  the  estates  should  be  sold.    The  parties,  in 

n2  the 
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the  Master's  office,  waived  the  inquiry,  and  on  further 
directions  in  1828,  no  party  opposing  it,  the  whole  es- 
tate was  directed  to  be  sold,  and  the  principal  part  was 
sold  accordingly.  Out  of  the  purchase  money,  5002.  was 
applied  in  payment  of  the  legacy  remaining  unpaid, 
1,300/.  in  payment  of  the  arrears  of  the  annuities,  and 
20,000/.  consols  were  carried  over  to  a  separate  account 
to  answer  the  annuities. 


George  Hobson  died  in  1835,  and  upon  the  death  of 
the  annuitants  without  issue,  a  petition  was  presented 
for  payment  out  of  court,  to  the  parties  entitled,  of  the 
fund  set  apart  to  answer  the  annuities.  A  question  was 
then  raised,  whether  the  20,000/.  consols  were  subject  to 
a  legacy  duty  under  the  55  Geo.  3,  c.  184(a),  which  im- 
poses a  duty  on  "  the  clear  residue"  of  "  the  monies  to 
arise  from  the  sale"  &c.  of  any  real  estate  directed  to  be 
sold  by  any  will.  The  court  directed  the  solicitor  of  the 
Commissioners  of  the  Inland  Revenue  to  be  served  with 
the  petition,  and  a  case  was  afterwards  directed  for  the 
opinion  of  the  Court  of  Exchequer,  whether  any  legacy 
duty  was  payable  in  respect  of  the  20,000/.  consols. 

The  case  having  been  argued  (i),  the  court  certified  as 
follows:— We  are  of  opinion,  "that  if  the  Court  of 
Chancery,  when  they  made  their  decree,  May  26th, 
1826,  whereby  they  ordered  the  sale,  in  this  case,  of  the 
testator's  estate,  really  acted  on  their  general  power  of 
ordering  sales  of  real  estate,  when  the  corpus  of  such 
estate  is  charged  with  an  annuity  and  such  annuity  is 
in  arrear,  and,  on  that  ground,  ordered  the  sale  of  this 
property,  in  order  the  better  to  secure  the  payment  of 
the  annuities  to  the  testator's  daughters,  then  the  legacy 
duty  is  not  payable  to  the  Crown. 

"But 


(a)  Schedule,  Part  3,  tit.  «  Le- 
gacies." 


(6)  See   Hobton  v.   Neale,  8 
Exch.  Rep.  368. 
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"But  if  that  court  really  acted  on  the  clause  in  the  1863. 
testator's  will,  and,  in  consequence  of  the  will  containing 
this  clause,  compelled  the  trustees  to  execute  the  power, 
and  exercise  the  discretion  thereby  given  to  them  by 
the  testator,  then  the  legacy  duty  is  payable  to  the 
Crown,  inasmuch  as  we  think,  that  in  that  case  the 
sale  of  the  real  estate  was  substantially  by  the  direction 
of  the  testator  himself.  And  we  leave  it  to  the  Court  of 
Chancery  to  determine,  whether,  in  fact,  this  rase  falls 
under  the  first  or  second  of  these  two  alternatives. 

«  Fred.  Pollock, 

"  James  Parke, 

"  E.  H.  Alderson, 

"  Samuel  Martin:9 

The  case  now  came  on  upon  the  Judges'  certificate. 

Mr.  Bagshawe  and  Mr.  Bagshawe,  junior,  in  support 
of  the  petition.  No  legacy  duty  is  payable  on  the 
20,000/.  consols,  for,  in  directing  the  sale,  the  court  pro- 
ceeded upon  its  general  powers,  and  not  upon  the  au- 
thorities contained  in  the  will,  which  the  trustees  de- 
clined to  exercise.  The  power  of  selling  the  estate,  in 
order  to  provide  a  fund  for  payment  of  the  annuities, 
**s  discretionary,  and  it  is  now  clearly  settled  (a)  that 
this  court  will  not  exercise  a  discretionary  power.  The 
sale  must  therefore  have  taken  place  under  the  general 
**tbority  of  the  Court,  for  the  convenience  of  the  par- 
fe*  interested,  and  to  avoid  the  expense  of  a  succession 
°f  sales  for  raising  the  annuities,  as  they  from  time  to 
"to*  fell  into  arrear.  No  sale  would  have  been  directed 
under  the  power,  until  it  had  been  ascertained,  that  it 

would 

M  Fordyce  v.  Bridges,  2  dergast,  3  House  of  Lds.  Cos. 
*«*.  497;  Pratdergatt  v.  Pre*      195. 
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1853.  would  be  for  the  benefit  of  all  parties  interested,  and 
the  Court  would  not  have  sanctioned  a  sale  of  more  of 
the  estate  than  was  absolutely  necessary  for  the  pur- 
pose of  keeping  down  the  annuities.  This  sum  of 
20,000/.  was  not  necessarily  raised  in  the  due  per- 
formance of  that  trust  of  the  will,  but  for  the  benefit  of 
the  persons  interested  in  this  estate  under  the  general 
jurisdiction.  They  referred  to  the  Attorney - General  v. 
Simcox  (a) ;  Picard  v.  Mitchell  (6). 

Mr.  W.  M.  James,  contra.  The  Court  has  no  general 
jurisdiction  to  sell  the  whole  of  a  real  estate  for  the 
payment  of  a  charge  upon  it,  amounting  to  much  less 
than  its  value ;  it  can  only  raise  what  is  necessary  to 
discharge  the  amount  due.  Neither  can  the  Court,  under 
its  ordinary  jurisdiction,  convert  the  whole  of  a  large 
estate  for  the  purpose  of  providing  for  the  accruing 
payments  of  annuities  charged  upon  it.  The  sale,  there- 
fore, in  this  case,  must  have  taken  place  under  the 
powers  contained  in  the  will,  with  the  assent  of  the 
trustees  and  the  parties  interested ;  and  if  that  be  so, 
the  legacy  duty  attached  to  the  produce,  notwithstand- 
ing the  powers  may  originally  have  been  discretionary. 

The  Master  of  the  Rolls. 

There  is  considerable  obscurity  in  this  case,  which 
probably  arises  from  the  circumstance,  that  the  Court 
itself  did  not  exactly  ascertain  upon  what  footing  it 
proceeded  when  it  ordered  a  sale  of  this  estate.  I 
however  entertain  little  doubt  as  to  the  conclusion  to 
which  I  ought  to  come  upon  the  finding  of  the  Court 
of  Exchequer,  which  has,  in  substance,  certified,  that  if 

the 

(a)  1  Exch.  Rep.  749.  (6)  14  Beav.  103. 
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the  estate  was  sold  under  any  power  inherent  in  this 
Court,  and  independently  of  the  will,  no  legacy  duty 
is  payable,  but  that  if  it  was  sold  under  the  clause  con- 
tained in  the  testator's  will,  then  legacy  duty  is  payable. 

Now  the  bill  was  manifestly  framed  with  a  view  of 
having  the  trusts  or  discretion  reposed  in  the  trustees 
executed,  and  on  the  notion  that  if  the  trustees  refused, 
the  Court  itself  might  execute  them  for  the  benefit  of 
the  persons  interested.  The  trustees,  by  their  answer, 
declined  to  execute  the  trust  or  exercise  their  discretion, 
but  submitted  to  act  as  the  Court  should  direct;  and 
one  of  them  sought  to  be  discharged,  though  he  ap- 
parently afterwards  changed  his  mind  and  was  willing 
to  continue.  Upon  that,  the  Court  made  the  only  de- 
cree it  could  make  if  it  intended  to  execute  or  act  upon 
that  clause  of  the  will,  that  is,  it  directed  an  inquiry, 
whether  it  would  be  for  the  interest  of  the  persons 
entitled  in  remainder  that  this  estate  should  be  sold. 
Without  that,  the  Court  would  not,  I  apprehend,  have 
e*ecuted  or  acted  upon  that  clause  or  trust  (if  it  can 
properly  be  called  a  trust)  for  the  sale  of  the  testator's 
real  estate. 

Where  a  discretion  is  reposed  in  trustees,  the  Court 
allows  but  does  not  compel  them  to  exercise  it;  and  if 
"ley   jQ  not  thint  fit  so  to  do,  the  Court  merely  exe- 
cutes the  trust  and  does  not  exercise  the  discretion. 
1  "Us,  in  the  common  case,  where  a  discretion  is  given  to 
trustees  to  divide  a  fund  between  a  class  in  such  pro- 
Potions  as  they  think  right,  the  Court,  if  called  on  to 
execute  the  trust,  can  only  divide  it  equally  between  the 
P^ons  composing  the  class;  and,  whatever  may  be  the 
cttcum8tances  of  the  case,  it  never  attempts  to  exer- 
°*fe  the  discretion  (a).     It  appears  that  the  reference  to 

the 
(a)  Fordycc  v.  Bridget,  2  Phili.  p.  512. 
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the  Master  was  abandoned,  and  that  the  cause  then 
came  on  for  further  directions.  At  that  time,  the  arrears 
of  the  annuities  amounted  to  1,300/.  I  fully  concur 
in  the  observation,  that  this  Court  will  not  sell  a  large 
estate  in  order  to  satisfy  a  small  charge,  and  that  the 
course  which  this  Court  would  pursue  in  such  a  case 
would  be,  to  ascertain  the  amount  for  which  a  govern- 
ment annuity  of  the  same  amount  could  be  bought,  and 
then  sell  so  much  only  of  the  estate  as  would  be  neces- 
sary to  pay  the  arrears  and  purchase  an  annuity ;  but  if 
the  Court  saw,  that  this  would,  in  fact,  exhaust  or  very 
nearly  exhaust  the  whole  estate,  then  I  apprehend  it 
would,  if  the  persons  interested  in  the  estate  wished  it, 
or  if  it  appeared  to  be  for  the  benefit  of  infants,  direct 
the  whole  estate  to  be  sold  for  that  purpose,  and  in  that 
state  of  circumstances  a  perfectly  good  title  could  be 
made  to  the  purchaser.  If  there  appeared  a  reasonable 
ground  for  expecting  that  the  whole  estate  would  be 
required  for  paying  the  annuities,  I  think  it  clear,  that 
this  Court  would  not,  in  the  exercise  of  its  powers,  sell 
a  portion  of  the  estate  to  pay  the  existing  arrears  of  the 
annuities,  and  two  or  three  years  afterwards  repeat  the 
same  process,  and  thus  fritter  the  whole  estate  away  in 
costs. 


The  Court  of  Exchequer  have  left  it  to  me  to  decide 
on  which  of  two  principles  the  sale  took  place,  and 
have  stated,  that  in  one  case  legacy  duty  is  payable, 
but  that  in  the  other  it  is  not.  If  I  am  left  to  determine 
upon  what  principle  the  Court  really  proceeded  in  order- 
ing a  sale,  the  balance  of  my  opinion  would  be,  that  the 
reference  to  the  Master  having  been  abandoned,  and 
the  annuitants,  who  were  parties  to  the  cause,  being 
entitled  to  have  their  annuities  paid  or  secured  to  them, 
it  is  probable  that  the  Court  acted  upon  the  rule  for 
securing  the  annuities,  and  not  upon  the  clause  for  sale 

contained 
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contained  in  the  will.     I  have  no  doubt,  however,  that 
the    Court  would  not  have  so  acted,  unless  it  had  been 

rea  sonably  clear,  that  it  was  for  the  benefit  of  the  infants 

th&Ltr  the  estate  should  be  sold. 

1 1.     may  undoubtedly  be  said,  that  if  so,  the  Court 
might  equally  have  acted  upon  the  clause  in  the  will, 
l>c*fc    X  am  guided,  in  a  great  measure,  by  this  considera- 
tion!*     (which  has  been  acted  on  in  a  great  number  of 
<^^s«"*a),  that  the  Legacy  Duty  Acts  being  Acts  which  im- 
poae    duties  on  the  subject  must  be  construed  strictly  (a\ 
^**d       consequently,  that  if  there  be  any  doubt  whether 
*J  t*  "fcy   is  payable  or  not,  the  parties  sought  to  be  charged 
^r^      entitled  to  have  the  benefit  of  that  doubt.     In  this 
c*s^^  if  it  were  more  doubtful  than  I  consider  it  to  be, 
*a.ci        even  if  the  balance  of  my  opinion  were  not  in 
fo.^vo>mjr  of  the  belief,  that  the  Court  acted  under  its 
g^^^^Tal  power,  and  not  in  execution  of  the  clause  in 
*™  ^^      ^vill,  yet,  if  I  found  it  impossible  to  come  to  any 
8**t»^».  factory  conclusion  as  to  the  principle  upon  which 
*™  ^  Court  acted  in  selling  the  estate,   I  should  have 

™*  ^^  **^  ght  it  proper  to  give  the  parties  the  benefit  of  the 


-^^^cting,  therefore,  upon  the  certificate,  which  has  been 
r^^^^^  Tned  to  me  from  the  Court  of  Exchequer,  in  the 


n< 


■  ^native,  I  am  of  opinion  that  I  ought  to  declare,  that 
B^  egacy  duty  is  payable  on  the  corpus  of  this  estate. 


-^%lr.  James,  the  Attorney-General,  asked  for  his  costs, 
*^^^crving  that  he  always  had  costs  in  these  cases. 

3%e  Master  of  the  Rolls. 

^3nly  under  some  statute,  but  the  point  had  better 

be 

.  C«x )  William*.  Sangar,  10  East,      Bins.  153 ;  Wrought  on*.  Turtle, 
°<>  »     L>enn  v.  Diamond,  4  Bar.  $      11  Met.  $  Wckby,  p.  567. 
tr~«».  p.  245;    Doe  v.  Snaith,  8 
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V, 


Nealb.       them. 


be  looked  at,  in  order  to  see  if  they  are  provided  for  by 
the  Legacy  Duty  Acts.  It  seems  to  me  strange  that 
the  Crown  should  always  have  costs  and  never  pay 


May  28.  The  case  was  mentioned  again  as  to  the  costs  of  the 

solicitor  of  the  Commissioners  of  Inland  Revenue. 

Mr.  Bagshawe.  There  is  nothing  in  the  Stamp  Act 
which  entitles  the  Crown  to  costs,  when  unsuccessful, 
and  the  practice  is  otherwise.  In  Shirley  v.  Earl  Fer- 
rers (a),  a  petition  wa6  presented,  praying  a  declaration 
that  legacy  duty  was  not  payable  on  a  fund  in  Court, 
and  to  remove  a  stop  order  affecting  it ;  and  the  Lord 
Chancellor,  after  hearing  Mr.  Twiss  and  Mr.  RomWy, 
being  of  opinion  that  legacy  duty  did  not  attach  upon 
the  rents  and  profits,  &c,  removed  the  stop,  and  ordered 
the  taxation  and  payment  of  the  costs  of  all  the  parties 
except  of  the  Crown.  The  Court  did  the  same  in  a 
case  of  White  v.  Briggs,  after  hearing  Mr.  Twiss  and 
Mr.  Maule,  for  the  Crown  (4). 

Mr.  James,  contra,  insisted  that  it  had  always  been 
considered  the  practice  to  allow  the  costs  of  the  Crown, 
even  where  unsuccessful,  in  those  cases  where,  for  the 
convenience  of  the  parties  and  to  save  expense,  the 
solicitor  of  stamps  voluntarily  appeared  in  this  Court 
in  a  suit  to  discuss  a  question  of  duties. 

The  Master  of  the  Rolls. 

The  general  practice  does  not  appear  to  entitle  the 
Crown  to  the  costs.  I  must  follow  the  general  rule, 
that  the  Crown  neither  receives  or  pays  costs,  except 
where  they  are  provided  for  by  statute. 

(a)  Lord  Chancellor,   Decern-         (6)  Lord  Chancellor,  February 
her  9, 1&2,  cited  from  the  papers      28,  1846. 
in  the  cause. 
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PLAYFAIR  v.  COOPER. 
PRINCE  v.  COOPER.  Feb.  24. 

May  30. 
*DY  articles  made  on  the  marriage  of  Mr.  and  Mrs.  a  testatrix  di- 

Cooper,  in  1832,  they  covenanted  to  convey  cer-  rectfdh!|: 
tain  property  to  trustees,  upon  trust  to  sell,  and  out  of  levy  and  raise, 
the  proceeds  to  pay  the  costs  and  to  raise  two  sums  JJjJ^,  ^1°" 
of  150/.  and  1,000/.,  and  to  lay  out  the  residue  of  the  dends  and  an- 
proceedsand  stand  possessed  thereof,  upon  trust,  during  0f  certain 

the  joint  lives  of  F.  Cooper  and  wife,  to  pay  the  income  trUit  f"nd*»an 
*L  iriii  •  i.i      annual  sum  of 

to  her,  and  after  her  death  to  pay  one  moiety  of  the  ioo/.,  and  pay 

income  to  F.  Cooper,  for  life,  and  after  other  limitations  j£p™JJ? 
(which  failed),  then  upon  such  trusts  as  Hannah  Stew-  his  life;  and 
orrf  should  by  will  appoint.  ^fi°pr^d 

judice  to  the 

The  marriage  took  effect,  and  pursuant  to  the  cove-  the  said  an- 

nant,  a  freehold  estate  called  "  SpennelU"  was,  in  1836,  nluitJr»"  t0  Pa? 

r  the  income  of 

conveyed  to  the  trustees  of  the  settlement.  the  trust  funds 

to  F.  C.  for 

life,  and  after 

Mrs.  Cooper  died  on  the  1st  of  May,  1837,  having  his  decease, 

oy  her  will,  made  in  pursuance  of  the  power,  appointed  withoiupre- 

that  the  trust   funds  should   be   transferred   into  the  judice,  as 

aforesaid,"  to 
names  of  trustees,  on  trust  (subject  to  the  life  interest  8tand  pos- 

°f  her  husband  in  a  moiety  thereof)  to  raise  thereout  !eM?Lof ,*? 

O  AAA  tn,8t  *U,1<*8  t°r 

AwOl.  for  F.  Cooper,  and  1007.  for  John  Cole,  and  to  other  persons, 
stand  possessed  of  the  residue,  "  upon  trust,  during  the  ^un^wL^ 
We  of  her  father,  Richard  Prince,  to  levy  and  raise,  by  insufficient  to 

^d  out  of  the  interest,  dividends,  and  annual  produce  jJuUy.6  Held, 

0f  that  such 
arrears  were  a 
charge  upon 
•ta  corpus  of  the  trust  property,  and  that  the  tenant  for  life  was  only  bound  to  keep 
dwji  the  interest  of  such  arrears. 

,"eld,  also,  that  the  claim  for  arrears  beyond  six  years  was  not  barred  by  the  statute, 
"***  being  a  trust  for  the  payment. 
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of  the  remaining  moiety  of  the  trust  funds  and  securi- 
ties, an  annual  sum  of  1007.  clear  of  all  deductions/' 
and  pay  the  same  to  R.  Prince;  and  subject  and  with- 
out prejudice  to  the  payment  of  the  said  annuity,  pay 
the  income  of  the  trust  funds  to,  or  permit  the  same  to 
be  received  by  Frederick  Cooper,  and  his  assigns,  for 
his  life,  and  from  and  immediately  after  the  decease  of 
F.  Cooper,  subject  and  without  prejudice  as  aforesaid, 
upon  certain  trusts  for  her  brother  John  Prince  and  her 
four  sisters  and  their  children. 


In  1839,  and  in  order  to  raise  the  charges,  the  Spen- 
nells  estate  was  mortgaged  for  3,010/.  to  Henry  Chase- 
more,  for  a  term  of  500  years,  by  way  of  mortgage* 

Frederick  Cooper,  after  his  wife's  death,  took  posses- 
sion of  the  Spennelh  estate,  but  after  payment  of  the 
interest  on  the  charges,  the  surplus  of  the  moiety  of  the 
income  was  insufficient  to  pay  the  annuity  of  100/.  given 
to  Richard  Prince,  and  at  his  death,  in  August,  1844, 
the  sum  of  350/.  was  due  to  him  in  respect  of  arrears. 

F.  Cooper  insisted,  that,  according  to  the  will  of  Mrs. 
Cooper,  the  annuity  was  payable  out  of  the  income  only 
of  the  trust  estates,  which  accrued  during  the  life  of 
Richard  Prince,  and  which  being  insufficient  (after  pay- 
ing the  interest  properly  chargeable  thereon)  for  pay- 
ment of  the  annuity  in  full,  the  amount  failed  pro  tanto. 
Plat/fair,  the  legal  personal  representative  of  Richard 
Prince,  instituted  the  first  suit  of  Plat/fair  v.  Cooper, 
praying  payment  of  the  arrears  of  the  annuity  out  of  the 
income  of  Frederick  Cooper. 


The  second  suit,  of  Prince  v.  Cooper,  was  instituted 
by  John  Prince,  for  a  sale  of  the  estate,  and  the  admi- 
nistration of  the  trust. 

The 
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Che  first  cause  now  came  on  to  be  heard,  on  motion 
a  decree. 


1863. 


IRfr.  Roupell  and  Mr.  Haynes,  for  the  Plaintiffs.    The 

trast  is,  during  the  life  of  R.  Prince,  "  to  levy  and  raise 

tk  «  sum  of  100Z.  out  of  the  dividends,  interest,  and  annual 

produce  of  the  trust  funds/'  and  not "  to  apply  so  much 

of    the  interest,  dividends  and  annual  produce,  as  would 

be   sufficient."    That,  therefore,  constitutes  an  unlimited 

charge  upon  the  interest,  dividends  and  annual  produce 

of   the  trust  funds,  or  on   the  corpus  itself,  until  the 

amount  has  been  fully  paid  and  satisfied,  and  not  merely 

upon  the  income   during  the  life  of  Richard  Prince. 

Besides,  the  gift  of  the  income  to  F.  Cooper  is  expressly 

made  "  subject  and  without  prejudice"  to  the  payment 

of  the  annuity,  so  that  the  income,  during  his  life,  at  all 

events,  is  liable  to  the  charge ;  Allan  v.  Backhouse  (a) ; 

Ex  parte  Wilkinson  (&) ;  Revel  v.  Watkinson  (c). 


Mr.  Lloyd  and  Mr.  Bovill,  for  the  Defendants.  The 
trast  for  raising  the  annuity  is  expressly  limited  to  the 
income  of  the  trust  fund,  accruing  during  the  life  of 
Richard  Prince;  Miller  v.  Huddlestone (d) ;  Foster  v. 
Smth  (e).  Therefore,  neither  the  future  income  nor  the 
corpus  of  the  fund  is  chargeable  with  the  arrears.  But 
•opposing  the  arrears  to  have  been  a  charge  on  the 
tatore  income,  the  claim  is  now  barred  by  3  &  4  Will.  4, 
c-27,  8.  42,  the  annuitant  having  died  more  than  six 
yews  before  the  institution  of  the  suit. 


^c  Master  of  the  Rolls. 

'  **n  of  opinion  that  Richard  Prince  was  entitled  to 

the 


W  *DeG.$  Sm.  633. 
W  I  Vet.  ten.  93. 


((f)  3  Macn.ifG.  513. 
(e)  1  Ph.  629. 
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the  payment,  in  full,  of  the  100/.  a  year,  during  his  life, 
though  the  income  of  the  fund,  after  payment  of  inter* 
est  on  the  mortgage  debt,  might  be  insufficient  to  satisfy 
his  claim.  The  words  of  the  will  are  clear  upon  this 
point.  The  trust  is  to  raise,  out  of  the  interest,  divi- 
dends and  annual  produce,  the  annual  sum  of  1002.,  and 
pay  the  same  to  R.  Prince.  These  words  would  of 
themselves  justify  the  trustees  in  raising  the  annuity  in 
full,  and  R.  Prince  in  insisting  on  its  being  so  raised 
and  paid ;  but  the  point  is  made  more  clear  by  the  lan- 
guage of  the  subsequent  bequest  to  Frederick  Cooper, 
which  is  given  "  subject  and  without  prejudice  to  the 
payment  of  the  said  annuity;"  and  again,  the  gift  over, 
after  the  decease  of  F.  Cooper,  is  "  subject  and  without 
prejudice  as  aforesaid,"  and  the  words  used  by  the  tes- 
tatrix, in  directing  the  annuity  to  be  raised,  do  not,  in 
any  respect,  differ  from  those  by  which  she  directs  her 
trustees  to  raise  the  two  several  sums  of  2,000/.  and 
1007.  for  the  benefit  of  her  husband  and  John  Cole  re- 
spectively. The  case  of  Foster  v.  Smith  is  distinguish- 
able from  this  case;  the  direction  to  raise  the  annuity 
was  confined  to  the  life  of  a  particular  person,  the  trus- 
tees being  directed  to  receive  the  rents  and  profits, 
"  when  and  as  they  should  become  due  and  payable, 
and  thereout"  pay  an  annuity  to  the  testator's  wife 
during  her  life,  i%  and  upon  and  immediately  after  her 
decease"  to  convey  the  trust  estates  to  certain  parties 
mentioned. 

As  to  the  Statute  of  Limitations,  it  is  no  bar  to  the 

present  claim,  for  the  trustees  were  possessed  of  the 

fund,  on  trust,  among  other  things,  to  raise  and  pay  the 

annuity,  and  therefore  the  question  of  adverse  possession 

by  F.  Cooper  does  not  arise.     The  case  of  Phillipo  v. 

Munnings  (a)  is  an  authority  for  this,  if  authority  were 

wanting, 
(a)  2  Myl.  $  Cr.  309. 
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wanting.  R.  Prince,  at  the  time  of  his  death,  was  en- 
titled to  have  the  arrears  of  his  annuity  raised  out  of 
the  estate,  in  pursuance  of  the  trust;  and  being  so  enti- 
tled, the  trust  continues  to  operate  in  favour  of  his 
representative,  notwithstanding  the  lapse  of  time. 

I  do  not  mean  to  express  any  opinion  as  to  whether 
the  arrears  were  payable  out  of  the  life  interest  of  F. 
Cooper,  or  out  of  the  corpus  of  the  estate.  That  is  a 
question  between  the  tenant  for  life  and  the  parties  en- 
titled in  remainder,  and  is  not  now  before  the  Court ; 
but  as  between  the  Plaintiff  and  the  trust  estate,  both 
income  and  corpus  are  liable  to  make  good  the  arrears 
due  in  respect  of  the  annuity. 

An  account  must  be  taken  of  what  is  due,  and  there 
oust  be  a  declaration  that  the  sum  so  found  due  is  a 
charge  upon  the  estate,  and  it  must  be  paid  by  the  trus- 
tees*  who  represent  all  parties  in  the  suit.  But  the 
question  as  to  whether  the  arrears  of  the  annuity  are 
P*yable  out  of  the  annual  income  accruing  due,  or  out 
°f  the  -corpus  of  the  estate,  must  stand  over  till  the 
hearing  of  Prince  v.  Cooper. 
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The  cause  of  Prince  v.  Cooper  having  come  on  to  be 
heard,  the  question  as  to  whether  the  arrears  were  pay- 
able out  of  the  income,  or  the  corpus  of  the  estate, 
wis  V>y  arrangement  between  the  parties  brought  before 
the  Ooort  for  its  decision. 


May  30. 


1 


^r.  Roupell  and  Mr.  Haynes,  for  Plat/fair,  the 
Mntiff  in  the  first  suit.  The  life  estate  of  F.  Cooper 
ib  primarily  liable  to  make  good  the  arrears ;  for  by  the 

nords  of  the  will,  it  is  expressly  given  "  subject  and 

without 
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without  prejudice  to  the  payment  of  the  annuity"  to 
JR.  Prince.  If  the  income  of  an  estate  which  is  charged 
with  a  gross  sum  of  money  and  devised  to  a  tenant  for 
life,  expressly  subject  to  that  charge,  is,  at  6rst,  insuffi- 
cient to  keep  down  the  interest,  but  subsequently  ex- 
ceed the  payments,  as  they  accrue  due,  the  surplus 
remaining  in  the  hands  of  the  tenant  for  life  cannot  be 
applied  in  satisfaction  of  the  arrears ;  Tracy  v.  Lady 
Hereford  (a) ;  Revel  v.  Watkinson  (&).  This  case  comes 
precisely  within  the  same  rule. 


Mr.  C.  Hall,  for  parties  having  the  same  interest  in 
remainder  as  the  Plaintiff.  The  case  does  not  come 
within  that  class  of  authorities,  in  which  the  arrears  of 
a  gift  are  to  be  made  up  out  of  the  capital,  where  the 
income  is  insufficient  to  satisfy  the  claim.  The  testatrix 
herself  distinguishes  between  income  and  capital.  First, 
she  directs  two  sums  of  2,000/.  and  100/.  to  be  raised 
out  of  the  capital,  and  subject  to  that,  she  directs  her 
trustees  to  stand  possessed  of  the  residue,  upon  trust  to 
levy  and  raise,  out  of  the  dividends,  interest  and  annual 
produce,  during  her  father's  life,  the  sum  of  100/.  a 
year ;  and  therefore,  if  there  was  not  sufficient  income 
during  his  life  to  pay  the  annuity,  recourse  must  be 
had  to  the  next  disposition  of  the  income  in  favour  of 
F.  Cooper,  who  is  to  enjoy  it  for  his  life,  subject  to  the 
payment  of  the  annuity.  The  tenant  for  life  may,  in- 
deed, be  thus  made  to  bear  a  large  part  of  the  burthen 
of  paying  off  the  arrears ;  but  the  testatrix  has  made 
him  chargeable,  for  she  has  said  he  is  to  take  the  income 
subject  to  the  annuity. 

Mr.  Lloyd  and  Mr.  Bovill,  for  the  trustees  and  ex- 
ecutors. 

Mr. 


(a)  2  Bro.  C.  C.  128. 


(A)  1  Vet.  ten.  93. 
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Mr.  James  and  Mr.  Giffard,  for  the  representative  of       1853. 

Mn  Cole.  ^v^/ 

Playfair 

V. 

Mr.  Law,  for  a  mortgagee.  Cooper. 

Prince 
v. 
The  Master  of  the  Rolls.  Cooper. 

I  am  of  opinion  that  the  question  is  concluded  by 

*by   former  decision.    I  find  that  the  income  of  the  trust 

P#-o  j>erty  is  given  to  parties  in  succession,  subject  to  the 

pa3rr*uent  of  the  annuity.     If,  therefore,  the  income  had 

be^xa   more  than  sufficient  to  pay  the  annuity,  the  surplus 

wo^j*l<]  have  belonged  to  the  tenant  for  life;  but  if  the 

inc=«z>z3ie  of  the  property  had  not  been  sufficient  to  pay 

th^       annuity,  one  of  two  things  must  have  happened, 

ei^Vn^r  the  annuity  must  have  partially  failed,  or  the 

arr^^E^rs  must  be   a  charge  on   the  property  itself.     I 

bav^   already  decided  that  it  is  a  charge  on  the  property. 

Ttr^     biases  cited  strengthen  my  view  of  the  case.    They 

a,re        ^>nly  authorities  in   favour  of  the  well  established 

ru*&^    that,  whatever  the  charges  upon  an  estate  may  be, 

tt)e  ^  interest  upon  them  must  be  kept  down  by  the  tenant 

or      *  ife,  out  of  the  income;    I  think  the  same  rule  is 

aW*^  ^icable  to  the  arrears  of  the  annuity  in  this  case,  Hnd 

'      ^  ^  after  the  death  of  the  annuitant,  they  became  a 

cn^  ^^ge  on  the  property  itself,  in  the  same  manner  as  if 

tbe  ^^^  had  been  a  mortgage  to  that  amount. 

^    am  of  opinion,  therefore,  that  as  long  as  R.  Prince 

\i*  ^d,  he  took  the  whole  of  the  income,  and  that  so 

fpvich  of  the  annuity  as  at  his  death  remained  unpaid, 

Y^came  a  charge  upon  and  must  be  raised  out  of  the 

corpus  of  the  property.     Consequently,  F.  Cooper,  the 

tenant  for  life,  must  pay,  not  the  whole  arrears,  but  so 

much  as,  during  the  continuance  of  his  life  estate,  will 

keep  down  the  interest  on  the  charge. 

VOL.  XVII.  o 
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PHILLIPS  v.  TURNER. 

May  31. 

A  testator  be-   JOSEPH  BURCH  SMITH,  by  his  will,  dated  in 

primal  lum"  1845'  after  Pr°v'ding  f^  bis  elder  daughter,  Lucy 
secured  to  him  Burch  Phillips,  bequeathed  to  his  younger  daughter 
in  fee^lTww  nis  twenty  shares  in  the  Suffolk  and  General  County 

afterwards  vo-    Amicable  Fire  Office,  and  other  property, 
luntarily  paid 
off  in  the  tes- 

Hdd'thS'Se  The  testator'  by  a  subsequent  codicil,  dated  in  1848, 

legacy  was  bequeathed  unto  Lucy  Burch  Phillips  "  the  principal 

8  ATestator  sum  ^3,000/.,  and  interest  to  accrue  thereon,  secured 

bequeathed  to  to  be  paid  to  him   by  a  mortgage  in  fee,  made"  by 

his  twenty         ^  ■"•»  °^a  messuage,  &c.  (describing  it), 
shares  in  the 

5.  office,  or  in  i   .      irn«      i 

any  other  office  By  a  second  codicil,  dated  in  1849,  the  testator  re- 
in which  the  voked  the  bequest  to  his  younger  daughter  of  his  twenty 
same  had  been  l  J         &  &  * 

or  should  be      shares  in  the  Suffolk  and  General  County  Amicable 

am?  aUhV  Fire  Office,  and  proceeded  thus: — "I  give  and  bequeath 
right  therein,  the  same  and  all  other  my  right  and  interest  in  the  said 
monies  arising  shares,  either  in  the  Suffolk  and  General  County  Arm- 
or that  might  cabje  pire  Office,  or  in  any  other  office  in  which  the 
arise  from  the  J  M 
sale  thereof.  same  have  been  or  shall  be  transferred  or  placed,  and  all 

o^which^he8'    my  "8nt>  interest  and  property  therein  or  thereto,  or  in 

testator  was       the  monies  arising  or  that  may  arise  by  sale  of  any  of 

then  pending,    tne  said  twenty  shares  unto  my  eldest  daughter  Lucy 

for  the  transfer  fi^ch  Phillips."  He  by  both  codicils  expressed  a  desire 
of  the  business  *  *  * 

of  the  S.  office   to  place  his  daughters  on  an  equality, 
to  the  A. office, 
which  were 

afterwards  con-  At  the  date  of  the  second  codicil,  negociations,  of 
eluded,  and,  in  ,  .  , 

lieu  of  the  &  whlch 

shares,  the  tes- 
tator received 

a  number  of  A.  shares  and  a  sum  of  1,200/.  Held,  that  the  A.  shares  passed  under 
the  bequest,  but  that  the  money  did  not. 
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which  the  testator  was  aware,  were  going  on  between  1863. 
the  Suffolk  County  Fire  Office  and  the  Alliance  Fire  and 
Life  Assurance  Office,  for  the  purchase  by  the  latter  of 
the  business  of  the  former ;  this  resulted  in  an  arrange- 
ment, whereby  the  latter  was  to  take  the  shares  of  the 
former  at  a  price,  which  was  to  be  paid  partly  in  their 
own  shares  and  partly  in  money.  In  pursuance  of  this 
arrangement  the  testator  was  allotted  sixty-eight  shares 
°f  tlie  Alliance  Company  and  1,200/.  in  cash,  which 
latter  sum  was,  in  February,  1850,  paid  into  his  bankers. 

'**  October,  1850,  the  mortgage  for  3,000/.  was  vo- 
luntarily paid  off  by  the  mortgagor,  and  the  mortgaged 
^^te  was  reconveyed  by  the  testator. 

T*4ie  testator  died  in  March,  1852. 

*-^pon  the  construction  of  the  will  and  codicils  two 
^°^^tions  arose;  first,  whether,  under  the  circumstance, 
jjm**3  Burch  Phillips  was  entitled  to  the  3,000/.,  and  in- 
^^^t,  bequeathed  to  her  by  the  first  codicil;  and, 
•^Ondly,  whether  she  was  entitled  to  the  1,200/.,  part 
°f  "fcke  consideration  for  the  Suffolk,  &c,  shares.  To 
determine  these  points,  a  special  case  was  filed  by  Lucy 
A»-cA  Phillips. 

lVlr.  Thring,  for  the  Plaintiff,  contended,  that  the 

kg&cy  for  3,000/.  was  not  adeemed  by  the  repayment 

tf  *the  money  to  the  testator;  for  the  sum  was  described 

ty      lim  as  being  in   a  particular   investment,  and   a 

change  of  the  investment  did  not  destroy  the  subject  of 

te    gift,  which  was  a  specified  "  sum."     Besides,  the 

^yment  of  the  debt  was  voluntary  on  the  part  of  the 

debtor,  and  the  testator  had  not  called   it  in.      That 

if  U  should    be  held   that  the  legacy  was  adeemed, 

the  intention  expressed  by  the  testator  of  placing  his 

o2  two 


i 
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1853.  two  daughters  on  an  equality  would  be  defeated.  He 
cited,  on  this  point,  Pettiward  v.  Pettiward(a)\  Ellis 
v.  Walker  (6);  Attorney- General  v.  Parkin  (c);  Paw- 
let's  Case(e/);  Le  Grice  v.  Finch(e);  Earl  of  Thomond 
v.  Earl  of  Suffolk(f);  Crockat  v.  Crockat(g);  Ford  v. 
Fleming  (A);  Coleman  v.  Coleman  (i)  ;  Rider  v. 
JFa^er(A). 

As  to  the  second  question,  he  contended,  that  the 
testator,  being  aware  of  the  negociations,  which  were 
pending  between  the  two  companies  at  the  time  he 
made  the  second  codicil,  considered,  no  doubt,  that  the 
arrangement  which  was  made  amounted  to  a  sale  of 
his  shares  by  the  one  to  the  other;  that  he  therefore 
made  the  codicil  in  order  to  provide  for  the  change,  and 
to  bequeath  the  produce  of  the  sale,  whatever  it  might 
be,  whether  in  substituted  shares,  or  money,  or  both; 
for  he  referred,  in  the  codicil,  to  the  transfer  of  the 
shares  to  any  other  office,  and  included,  in  his  bequest, 
his  "  right,  interest,  and  property  in  the  money  arising, 
or  that  might  arise,  by  sale  of  any  of  the  said  twenty- 
shares."  That  as  the  1,200/.  did,  in  substance,  arise 
from  the  sale,  the  gift  was  analogous  to  a  bequest  of 
the  produce  of  an  estate  which  the  testator  had  con- 
tracted to  sell,  and  that  it  therefore  carried  the  1,200/. 

Mr.  Seltryn,  for  the  executors,  contended,  that  the 
shares  in  the  Suffolk  Company  were  represented  by  the 
shares  in  the  Alliance  Company;  and  that  the  testator 
having  received  the  1,200/.,  the  legacy  was,  to  that  ex- 
tent, adeemed.     That  if  the  testator  had  not  received 

the 

(a)  Finch,  152.  (/)  1  P.  Wms.  461 

(6)  Amb.  309.  (^)2P.  Wmt.  164. 

(c)  Amb.  566.  (h)  2  P.  Wms.  469. 

(d)  Sir  T.  Ruym.  335.  (i)  2  Ves.jun.  638. 

(e)  3  Mer.  50.  (A)  2  P.  Wms.  328. 
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t*»  «*  1,200/.,  there  might  be  ground  for  contending  that 
ifc  -glassed  by  the  bequest;  but  having  received  it,  it 
l>^^^^  same  amalgamated  with  his  general  personal  estate, 
a  n  <i  did  not  pass  to  the  specific  legatee.  That  the  case 
w  sfe.^3.  similar  to  a  bequest  of  stock  and  dividends,  which, 
a-^s.  ^o  the  dividends  received  by  the  testator,  did  not 
f»s»»js.s  to  the  legatee. 


1853. 


^^S4r.  Thring,  in  reply. 


^Fhe  Master  of  the  Rolls. 

-^%>s  to  the  first  question,  the  ademption  of  the  legacy 
»**      *he  debt  of  3,000/.,  I  think  the  cases  which  have 
t^^exi  cited  are  clear  in  one  respect,  though  not  so  in 
^-^^^^fcher.     If  it  be  once  settled,  that  such  a  legacy  is 
s"F*^<2ific,  then  it  is  clear,  upon  the  authorities,  that  the 
"^sfcruction  of  the  subject  by  the  testator,  in  his  lifetime, 
c> Pirates  as  an  ademption,  but  the  difficulty  is  to  de- 
*-^*~mine,  what  are  specific  and  what  are  general  legacies, 
^^d  as  to  this  point,  the  distinctions  taken  are  very  fine. 
*  o   the  present  case,  I  have  no  doubt  that  this  was  a  spe- 
cific bequest  of  the  debt  itself;   and   when  the  debt 
c^ci8ed  to  exist,  there  was   nothing  upon  which  the 
Acquest  could  operate.     I  am  of  opinion  that  the  legacy 
^aa  adeemed,  and  that  it  makes  no  difference,  whether 
the  payment  to  the  testator  was  voluntary  or  compulsory. 


As  to  the  1,200/.,  though  there  is  certainly  more  dif- 
ficulty with  respect  to  it,  it  must  follow  the  same  rule 
**  the  other  sum.     The  first  part  of  the  bequest  is  a 
dear  and   specific   gift  of  the   shares   in  the   Suffolk 
County  Fire  Office,  or  in  any  other  office  in  which  the 
woaehad  been  or  should  be  transferred  or  placed;  and 
there  could  be  no  doubt,  that  if  the  testator  had  sold 

the 
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1853.       the  shares  and   put  the  money  into  his  pocket,  the 

v^v'^/      legacy  would  have  been  adeemed. 
Phillips 

v. 
Turner.  The  only  question  is,  whether  the  latter  part  of  the 

bequest,  by  which  he  gives  the  money  arising  from  the 

sale  of  the  shares,  is  a  specific  bequest  of  those  monies, 

and  whether  the  1,200/.,  in  that  case,  could  be  treated 

as  the  produce  of  such  a  sale?    I  am  of  opinion  that 

the  bequest  cannot  be  so    considered,  and   that  the 

1,200/.  were  not  properly  monies  arising  from  a  sale  of 

the  shares,  but  what,  in  the  case  of  real  estates,  is  called 

owelty  of  exchange,  and  was  paid  as  an  equivalent,  to 

make  up  the  difference  between  the  old  and  new  shares. 

I  think,  therefore,  that  the  legatee  can  only  take  the 

new  shares  by  way  of  substitution  for  the  old  ones,  and 

that  the  1,200/.  is  not  included  in  the  bequest. 


MORRIS  v.  MORRIS. 


June  1. 


The  29th  sec-  HpHE  testator,  by  his  will,  dated  in  1839,  gave  to  his 
Sultute  of8  son>  J0^  Morris,  a  farm  and  land  called  Panty- 

Willshasno  rathro,  subject  to  a  charge  of  1,000/.,  for  the  benefit  of 

cases  in  which  the  testator's  daughters.     He  also  devised  other  lands 

the  words  to  j^g   two  y0imger  sons>  and    gave   legacies  to  his 

out  issue"  are    daughters.     The  testator  declared,   that  his   children 
other lwordZ      should  have  possession  of  their  several  properties  and 

such  as  "  dying  legacies, 

under  twenty- 
one,"  which 
additional  words,  upon  the  authority  of  decided  cases,  modify  their  meaning. 

A  testator  devised  an  estate  in  fee  to  his  son,  but  if  he  should  die  under  twenty-one, 
over.  By  a  codicil,  he  limited  the  estate  over,  in  the  event  of  the  son  dying  without 
issue  "  or"  under  twenty-one.  Held,  that  "  or"  must  be  read  u  and,"  and  that  the 
executory  devise  over  took  effect  only  on  the  happening  of  both  events,  and,  conse- 
quently, that  A.,  on  attaining  twenty-one,  had  an  absolute  estate  in  fee  simple. 
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legacies,  on  their  attaining  twenty-one  years,  but  if  any        1853. 
oF  them  died  before  that  age,  the  share  of  him  or  her  was 
to  g0  to  the  survivors. 


The  testator  made  a  codicil  to  his  will,  dated  28th 
Af&rch,  1839,  in  these  words :— "  I  will,  that  if  my  son, 
/oA/i  Morris,  shall  die  without  issue,  or  before  he  shall 
attain  the  age  of  twenty-one  years"  that  "  the  Pantyra- 
tAra  estate  shall  go  to  my  son  William  Morris,  and  his 
heirs,"  subject  to  a  charge  of  1,000/.  for  the  testator's 
other  children.  The  testator  died  in  1840,  and  John 
fcf&rris,  having  attained  twenty-one,  contracted  to  sell 
the  Pantyrathro  estate  to  the  Defendant,  Davis,  for 
*v2O0/.  The  purchaser  objected  to  the  title,  on  the 
ground  that  the  Plaintiff  merely  took  a  fee,  with  an  ex- 
e<^titory  devise  over  in  favour  of  William  Morris,  either 
1  **  the  event  of  his  dying  under  twenty-one  years,  or  of 
«is  dying  without  leaving  issue  at  his  death.  The 
F*oint  came  on  for  argument  upon  a  special  case. 

^lr.  Renshaw,  for  the  Plaintiff.    John  Morris  either 
toolc  an  estate  in  fee  simple  with  an  executory  devise  over, 
0r*  ^n  estate  tail.     The  executory  devise  over  to  William 
-^^owris  is  made  to  depend  upon  the  happening  of  two 
Concurrent  events,  viz.,  on  his  dying  under  twenty-one, 
a*id  without  issue;  and  unless  both  of  these  happen,  the 
l^ftt  over  cannot  take  effect.    John  Morris  has  attained 
*w^nty-one,  and  therefore  the  happening  of  the  two 
ev^*its  has  been  rendered  impossible,  and  the  executory 
**e^ise  has  failed.     In  cases  of  this  description  it  has 
««»  held,   that  the  word   "  or"   must   be  construed 
*^*id;"   for,  if  not  so  construed,  the  children  of  the 
"^.intiff,if  he  had  died  under  twenty-one,  would  be  ex- 
uded; Soullev.Gerrard(a)\  Eastman  v.  Baker  (b); 

Fairfield 

(a)  Cro.  Elis.  525.  (6)  1  Taunt.  174. 


Morris 

v. 
Morris* 


i 
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Fairfield  v.  Morgan(a).  Secondly,  but  supposing  the 
word  "or"  should,  in  this  case,  be  taken  in  its  ordinary 
alternative  signification,  the  words  "  dying  without 
issue"  would  then  import  an  indefinite  failure  of  issue, 
and  give  him  an  estate  tail,  which  be  may  bar  and  ob- 
tain the  fee;  so  that  in  either  case  the  Plaintiff  can 
make  a  good  title. 

Mr.  W.  M.  James  and  Mr.  Wigleworth,  for  the  pur- 
chaser. The  Plaintiff  cannot  make  a  good  title,  by 
reason  of  the  gift  over  to  William  Morris.  This  gift 
over  is  to  take  effect  upon  the  happening  of  either  of 
two  contingencies,  for  the  form  of  expression  is  in  the 
disjunctive.  The  particle  "or"  is  alternative,  and  the 
limitation  over  can  only  fail  upon  the  happening  of 
both  the  events,  namely,  by  death,  under  twenty-one, 
and  by  a  death  with  issue.  By  his  will,  the  testator 
had  already  provided  for  the  event  of  a  child  dying 
under  twenty-one,  and  it  was  therefore  unnecessary 
again  to  provide  for  that  contingency.  By  his  codicil, 
the  testator  intended  to  provide  against  another  event, 
viz.  the  devisee's  dying  without  issue;  and,  accordingly, 
he  mentions  that  event  first  in  order,  which  is  contrary 
to  the  usual  form  of  expression  in  such  cases.  Such 
beiug  the  intention,  the  word  "  or"  cannot  be  construed 
in  a  conjunctive  sense,  as  the  Plaintiff  contends,  more 
particularly  as  the  present  tendency  of  the  Court  is  to 
construe  words  in  their  ordinary  acceptation;  Mortimer 
v.  Hartley  (b). 

Secondly,  it  is  said,  that  the  words,  "  dying  without 
issue/'  create  an  estate  tail,  inasmuch  as  they  import  a 
general  failure  of  issue.     This  may  have  been  their 

effect 

(a)  2  B«.  if  P.  (iV.  R.)  38.  (6)  3  Lk  G.$  Sm.  316. 


! 
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effect  before  the  late  Statute  of  Wills  (a),  but  since 
that  act  passed  they  must  receive  a  different  interpreta- 
tion; for,  by  the  29th  section,  any  words  which  may  im- 
port an  indefinite  failure  of  issue,  shall  be  construed  to 
mean  a  failure  of  issue  in  the  lifetime  of  such  person, 
and  not  an  indefinite  failure  of  his  issue.  The  codicil, 
therefore,  must  be  read  as  if  the  words  were,  "  if  my 
son  John  Morris  shall  die  without  issue  living  at  his 
death,  or  before  he  shall  attain  twenty-one."  These 
words  would  neither  give  him  an  absolute  fee  nor  an 
estate  tail.  The  executory  devise,  therefore,  has  not 
&iled  by  John  Morris  attaining  twenty-one,  and  if  he 
should  die  without  leaving  issue  living  at  his  death,  the 
limitation  over  will  take  effect. 

Tht  Master  of  the  Rolls. 

If  this  will  had  been  made  prior  to  the  late  Wills 

Act»  no  question  could  have  arisen  upon  it,  as  to  the 

^^.t-e  taken  under  that  devise.     It  is  clear,  upon  the 

auH*oritie8,  that  the  devise  in  the  will  is  in  fee,  with  an 

executory   devise  over,  in  the   event  of  John  Morris 

y***  g  under  twenty-one.     The  codicil  then  directs,  that 

'■      fce  should  die  without  issue,  or  before  he  should  at- 

11  *    "  twenty-one,  the  property  is  to  go  over.     Now  if, 

UPC^»  the  authorities  under  the  old  law,  "or"  be  read 

^Xd,w  that  is,  if  the  two  contingencies,  viz  dying  with- 

0u^      issue,  and  dying  under  twenty-one,  are  to  be  read 

^^Junctively,  the  devise  would  amount  to  a  gift  in  fee, 

l^**"3  an  executory  devise  over,  in  case  both  contingen- 

c,fe^  should  happen ;  and  John  Morris  having  attained 

^nty-one,  this  has  now  been  rendered  impossible. 

■X3ut  if,  on  the  other  hand,  the  word  "  or"  be  taken 

disjunctively 
(o)  1  Vict.  c.  26. 
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1853.  disjunctively!  and  in  its  ordinary  signification,  then  the 
gift  in  fee  to  John  Morris  would,  in  one  event,  be  cut 
down  to  an  estate  tail,  by  force  of  the  words  "  dying 
without  issue/'  taken  alone,  and,  in  the  other  event, 
would  be  determinable  upon  John  Morris  "dying  under 
twenty-one,"  which  cannot  now  happen,  since  he  has 
already  attained  twenty-one;  so  that,  in  either  event, 
the  Plaintiff  would  have,  or  could  acquire,  the  absolute 
fee. 

But  it  is  contended,  that  "or"  being  read  disjunc- 
tively, then,  by  the  operation  of  the  1  Vict.  c.  26,  s.  29, 
the  words  "  dying  without  issue"  roust  be  construed, 
"  dying  without  issue  living  at  his  death,"  and  not  an 
indefinite  failure  of  issue,  and  that,  therefore,  these 
words  do  not  cut  down  the  gift  in  fee  to  &n  estate  tail ; 
so  that  there  is  a  devise  in  fee,  with  an  executory  devise 
over,  in  case  John  Morris  should  die  without  issue 
living  at  his  death,  and,  as  that  may  yet  happen,  he 
does  not  take  an  absolute  estate.  I  am,  however,  of 
opinion,  that  the  late  statute  cannot  have  any  effect 
upon  the  construction  to  be  put  upon  these  words  as 
they  occur  in  the  codicil.  The  29th  section  has  no  ap- 
plication to  cases  in  which  those  words  are  combined 
or  coupled  with  other  words,  which  have  been  the  sub- 
ject of  authority  and  decision,  such  as  "  dying  under 
twenty-one ;"  nor  does  it,  in  such  cases,  alter  such  a 
gift,  so  as  to  make  it  determinable  upon  a  dying  with- 
out issue  living  at  the  death,  or  under  twenty-one. 

On    the   authority  of  the  decided  cases,  I  am  of 
opinion,  that  the  word  "  or"  must  be  read  u  and,"  not- 
withstanding  the    case   of   Mortimer    v.   Hartley  (a), 
which  is  peculiar,  and  can  have  no  effect  upon  the  deci- 
sion 
(«)  3  DcG.  SfSm.  316. 
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sion  in  this  case.     It  also  appears  to  me  that  the  plac- 
ing of  the  words  "dying  without  issue"  before  the  words 
"before  he  shall  attain  the  age  of  twenty-one"  makes  a 
stronger  case  for  the  construction  I  put  upon  them. 
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Morris 

v. 
Morris. 


I  atn  therefore  of  opinion,  that,  under  the  will  and 
codicil,  John  Morris,  the  son,  took  an  estate  in  fee 
simple ,  with  an  executory  devise  over,  which  in  the 
event  that  has  happened,  of  his  having  attained  twenty- 
one,  cannot  take  effect;  and  that,  consequently,  he  has 
an  indefeasible  estate  in  fee  simple. 


SP^VNCE'S  Case.— Be  NEWCASTLE,  &c.  Banking 

Company. 

_4^     ^3lS  company  was  ordered  to  be  wound  up.    A  tes- 
e  tator  had  shares  in  it;  and,  after  his  death,  his 

^^  Xitors  purchased  other  shares. 


r.  Sehoyn,  for  the  official  manager.    As  to  the  shares 

^^based  after  the  testator's  death,  the  executors  must 

^*ut  on  the  list  as  contributories  without  qualification. 

the  same  principle  as  an  executor,  who  carries  on  the 

^  e  of  bis  testator,  becomes  personally  liable. 

s-fc      ~"^^lr.  Druce,  contra.    As  to  all  the  shares,  the  executors 
*ild  be  put  on  the  list  as  executors  only;  Armstrong's 
^(a).    The  receipts  are  signed  by  them  as  executors, 
^  ^1  they  are  entered  in  the  books  and  returned  as  exe- 

^_  ^-^>re.     It  is  only  as  executors  that  shares  can  be  en- 
*"^d  on  the  books  in  the  name  of  more  than  one  pro- 
prietor 
(a)  \DcG.Sf  Sm.  565. 


June  2. 

Executors, 
who,  after  the 
death  of  their 
testator,  had 
purchased 
further  shares, 
held,  as  to  the 
latter,  to  be 
contributories 
without  quali- 
fication, 
though  they 
had  been 
treated  as 
executors  in 
regard  to  such 
further  shares. 


C^ 

**** 
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1853. 

Spence's 

Case. 

Re 

Newcastle, 

&c. 

Banking 

Company 


prietor;  besides,  they  have  never  signed    the   deed  of 
settlement. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that,  with  respect  to  these  shares,  they 
are  personally  liable,  and  that  they  can  only  look  to 
their  testator's  estate  for  indemnity.  If  it  were  otherwise, 
the  executor  of  an  insolvent  estate  might  purchase  any 
number  of  shares,  and  keep  them  if  they  were  profit- 
able, but  repudiate  any  liability  if  they  turned  out  other- 
wise, and  thus  involve  the  company  in  an  account  of  the 
testator's  estate.  They  have  purchased  these  shares, 
whether  with  authority  under  the  will  or  not  is  immate- 
rial, and  they  have  received  dividends.  They  are  there- 
fore personally  liable. 


BENTLEY  v.  CRAVEN. 


June  4. 

Leaseholds 
were  sold 
under  the 
Court,  de- 
scribed as  "  a 
bonded  sugar 
refinery,"  and 
the  lease  was 
referred  to, 
which  con- 
tained no  such 
restriction. 
The  abstract 
showed  a  prior 

agreement  for  the  lease  of  the  premises,  to  be  used  "  for  refining  sugar  in  bond." 
The  purchaser  accepted  the  title,  paid  his  purchase-money  into  Court,  and  was  let  into 
possession.  The  lessors  afterwards  instituted  a  suit  to  rectify  the  lease,  by  introducing 
the  restriction.  The  Court  refused  to  compel  the  final  completion  of  the  purchase,  or 
part  with  the  purchase-money,  until  the  result  of  the  suit  was  known. 


TN  pursuance  of  a  previous  agreement,  dated  the  11th 
-*-  of  April,  1850,  a  lease  was,  on  the  6th  of  June, 
1851,  granted  by  the  Southampton  Dock  Company,  of 
a  sugar  refinery  and  premises  at  that  place.  Upon  a 
dissolution  of  partnership,  it  was  by  the  decree,  made 
in  November  last,  ordered,  that  the  leasehold  sugar  re- 
finery and  the  plants,  &c.  should  be  sold.     They  were 

accordingly 
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accordingly  put  up  for  sale  by  auction,  on  the  19th  of  1863. 
January  last,  by  the  description  of  a  "  bonded  sugar 
refinery,  situate  within  the  docks  at  Southampton,19  &c; 
and  they  were  stated  to  be  held  under  a  lease,  which 
might  be  seen  before  and  would  be  produced  at  the  sale. 
By  the  third  condition  of  sale,  it  was  stipulated,  that 
the  title  should  commence  with  the  lease,  and  no  proof 
or  production  of  title  prior  to  the  lease  should  be  re- 
quired, and  the  purchaser  was  to  have  an  underlease 
for  the  whole  terra,  less  three  days. 

Mr.  Hazlewood,  having  become  the  purchaser,  an  ad- 

stract  of  title  was  delivered  to  his  solicitor,  commencing, 

not  with  the  lease,  as  provided  by  the  third  condition  of 

sale,  but  with  the  agreement  of  the  11th  of  April,  1850, 

which  appeared  to  be  for  a  lease  of  the  premises,  to  be 

used  for  refining  sugar  in  bond,  whereas  the  lease  itself 

coutained  no  restriction  against  using  the  premises  for 

refining  sugar  generally.     The  draft  lease  did  contain 

toe  words  "  in  bond"  originally,   but  they  had  been 

struck  out.     In  pursuance  of  an  order,  dated  3rd  of 

F*brt,ary,  1853,  the  purchaser,  who  had  accepted  the 

Me,  paid  his  purchase-money  into  Court,  and  had  been 

*et  into  possession.  The  company,  having  discovered  that 

"^  ^ords  "in  bond"  had  been  omitted  out  of  the  lease, 

'ed  a  bill  against  the  vendors,  to  have  the  lease  recti- 

»  by  inserting  the  words  "  in  bond."    The  purchaser, 

unc"er  the  circumstances,  refused  to  bring  the  draft  con- 

vey&nce  into  chambers  to  be  settled,  and  the  question 

8  *°   his  obligation  to  do  so  was  therefore  adjourned 

into  Court. 

^■r-  R.  Palmer  and  Mr.  W.  D.  Lewis,  for  some  of 

tnfe  vendors.     The  purchaser  cannot  refuse  to  complete 

"ls  purchase.     By  the  particulars  of  sale,  he  had  full 

BOticeof  the  restricted  nature  of  the  sugar  refinery;  and 

though 
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1853.       though  the  lease  contained  no  such  restriction,  yet  the 
abstract  of  title  informed  him  of  the  agreement,  which 
contained  it    Having,  therefore,  accepted  the  title,  with 
Craven,      notice,  he  must  take  it  as  it  stands. 

Mr.  Roupell  and  Mr.  Seltoyn,  for  parties  in  the  same 
interest,  and  Mr.  Amphlett  for  the  original  lessee. 

Mr.  W.  M.  James  and  Mr.  C.  C.  Barber,  fix  the  pur- 
chaser, contended,  that  the  question  between  the  dock 
company  ought  to  be  settled  before  he  completed,  and 
that  he  was  not  bound,  either  by  the  notice  or  by  his 
acceptance  of  the  existing  title,  to  take  a  lease  contain- 
ing the  restriction  stated  in  the  agreement. 

The  Master  of  the  Rolls. 

It  is  clear  what  the  Court  ought  to  do  in  this  case. 
The  question  now  before  me  is  not  as  to  relieving  a  pur- 
chaser from  his  purchase,  but  whether  I  can  compel 
him  to  complete  his  contract,  while  a  doubt  exists  as  to 
his  obtaining,  in  the  end,  that  which  he  has  contracted 
for.  What  the  purchaser  has  bought  is  a  refinery, 
not  for  refining  sugar  in  bond,  but  without  any  such 
restriction.  It  is  unnecessary  to  take  into  considera- 
tion the  description  contained  in  the  particulars  of  sale, 
which  expressly  state,  that  the  lease  would  be  pro- 
duced at  the  sale,  and  that  a  copy  of  it  might  be  seen 
previously,  at  the  solicitor's  office.  Upon  referring  to 
the  lease  itself,  there  is  nothing  restricting  the  use  of 
the  premises  to  the  refining  of  sugar  in  bond  only. 
The  purchaser  has  paid  his  purchase-money  into  Court, 
and  has  been  let  into  possession  of  what  he  bought, 
namely,  the  existing  interest  of  the  vendors  under  the 
lease.  If,  therefore,  the  purchase  should  eventually 
go  off,  the  rights  of  both  parties  can  very  easily  be 
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secured,  by  giving  interest  on  the  purchase-money  to        1853. 

the  purchaser,  and  making  him  pay  an  occupation  rent 

to  the  vendors.     It  is  not  a  question  of  acceptance  of 

title,  as  has  been  argued,  but  a  case  in  which,  after 

the  title  has  been   accepted   by  the  purchaser,  it  has 

become  doubtful  whether  that  to  which  the  vendors 

iare  attempted  to  show  title   actually  exists.    There 

K  the  same  objection  to  the  vendors*  title  as  if  they  had 

t*0  title  at  all,  for  their  title  is  to  a  lease  totally  different 

^°m  the  lease  intended  to  be  made  to  them  and  offered 

to  the  purchaser. 

If  I  were  to  allow  the  vendors  to  succeed  in  compel- 
"nS  the  purchaser  to  complete,  I  should  be  giving  the 
vendors  the  purchase-money,  which  the  purchaser  might 
°ot  l^  abie  to  recover  back,  and  yet  he  might  not  be  able 
t°  obtain  that  which  he  had  purchased,  for  the  Dock 

naP^ny,  who  have  instituted  a  suit,  may  succeed,  and 

0  *He  vendors  will  not  have  had  that  which  they  have 
coatPacted  to  sen. 

*  *x*tist  protect  the  money  for  the  purchaser,  and  direct 
e  Parties  to  complete  everything  down  to  the  execu- 
n  of  the  deed,  and  the  payment  of  the  money  to  the 

vendors.  The  money  must,  in  the  meanwhile,  be  re- 
n^*l  in  Court,  until  the  result  of  the  suit  of  the  Com- 

Pariy  is  known. 
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BARRON  v.  LANCEFIELD. 

June  13. 
A  decree  for      TN   1849,  the  Plaintiffs  (mortgagees)  filed  their  bill  of 
teh^°made,  foreclosure  against  the  mortgagor  and  other  mort- 

the  mortgagee,  gagees,  and  in  January.  1853,  the  ordinary  decree  to 

after  the  ac-  ,  ... 

counts  had        ta*e  an  account  of  principal,  interest  and  costs,  and  to 

been  ta^®n»       appoint  a  day  for  payment,  &c.  was  made. 

ther  costs  in 

another  pro-  The  Master  accordingly  found  the  amount  due  to  the 

ceedini?.  Held 

that  he  could  '  Plaintiffs,  and  fixed  the  12th  of  July 9  1853,  for  pay- 
not,  by  peti-  ment :  his  report  had  been  confirmed.  After  this,  the 
tion,  obtain  an  .  r 

order  to  add      Plaintiffs  had  incurred  costs  in  another  suit,  instituted 

securit°  ^  Pr'or  incumbrancers,  in  respect  of  other  property, 

mortgaged  to  the  Plaintiffs,  which,  being  sold,  was  found 
insufficient  to  pay  the  prior  incumbrances.  The  Plain- 
tiffs now  presented  a  petition,  praying  that  the  Defen- 
dants might  not  be  at  liberty  to  redeem  until  payment 
of  the  costs  thus  incurred,  and  which  had  not  been 
included  in  the  former  account. 

Mr.  Renshawy  in  support  of  the  petition,  argued,  that 
as  the  accounts  in  a  foreclosure  suit  might  be  opened 
by  the  mortgagee's  receiving  rents  subsequent  to  the  ac- 
count (a),  so  on  the  other  hand,  where  a  mortgagee  incurs 
subsequent  costs,  which  the  mortgagor  is  bound  to  pay, 
he  ought  to  be  allowed  them,  although  they  are  not 
provided  for  by  the  decree. 

The  Master  of  the  Rolls, 

I  am  satisfied  I  can  make  no  order.  It  would  be 
altering  a  decree  on  petition. 

(a)  See  4  Beav.  154;  5  Beav.  592;  7  Beat?.  83. 
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SUTHERLAND  v.  SUTHERLAND. 

June  7. 
rpHE  Plaintiff*  claimed  some  leasehold  property,  which  A  Defendant 
she  alleged  had  been  purchased  with  her  separate  to  setforth  a 

estate,  and  had,  in  1846,  become  vested  in  the  Defendant,  l*8t  of  docu- 
f     i  mi     i  -ii    it        ii        i     -rv  o     i        ii  meats  in  his 

in  trust  for  her.   The  bill  alleged,  that  the  Defendant  had  possession  re- 
documents  in  his  possession  "  relating  to  the  matters  "tongtobi* 
aforesaid,  and  to  the  right  of  the  Plaintiff,  and  to  the 
Defendants  alleged  right"    The  corresponding  inter- 
rogatory followed  this  statement,  and  required  the  De- 
fendant to  set  them  forth. 


The  Defendant,  by  his  answer,  claimed  the  property, 
as  the  sole  executor  and  residuary  legatee  of  the  Plain- 
tiff's late  husband,  who  died  in  1853.  He  admitted 
the  possession  of  some  documents,  and  save,  as  afore- 
said, denied  that  he  had  any  "  relating  to  the  matters 
in  the  bill  mentioned."  He  omitted  the  words  "  re- 
lating to  the  right  of  the  Plaintiff,  and  his  own  alleged 
right,"  and  he  made  no  admission  as  to  the  possession 
of  the  alleged  will. 

The  Plaintiff  excepted. 

Mr.  Beavan,  in  support  of  the  exception.  The  answer 
is  evasive ;  the  Defendant  cannot,  by  a  general  denial, 
relieve  himself  from  the  obligation  of  giving  the  parti- 
cular discovery  asked.  It  is  manifest  that  he  must  have 
the  will  in  his  possession. 

Mr.  Heberden,  for  the  Defendant,  argued  that  the 

answer  was  substantially  sufficient,  and  that  the  De- 

vol.  xvii.  p  fendant 
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fendant  was  not  bound  to  set  out  documents  relating  to 

his  own  title. 
Sutherland 

v. 
Sutherland.        The  Master  of  the  Rolls  allowed  the  exception,  so 

far  as  regarded  the  documents  relating  to  the  Plaintiff's 
right,  but  disallowed  it  as  to  those  relating  to  the  De- 
fendant's title. 


June  10. 


PATTERSON  v.  HUDDART. 


The  word  A    TESTATRIX  gave  several  pecuniary  and  specific 

will,  will  primd  "^^  legacies;  and,  after  bequeathing  jewels,  and  some 

fucte  pass  real  legacies  to  charities  payable  out  of  her  "  personal  estate/' 

burthen  of  proceeded  as  follows : — 
proof  lies  on 

contend  the  And  as  to  all  the  rest,  residue  and  remainder  of  my 

contrary.  estate  and  effects,  whatsoever  and  wheresoever,  and  all 

A  testatrix,  f.             ,          '       ,                                       .   ,     _  ' 

after  giving  my  diamonds  and  other  jewels,  not  hereinbefore  by  me 

Pe^caj^and  disposed  of,  i*  give  and  bequeath  the  same,  and  every 

gacies,  and  part  thereof,  respectively,  unto  Andrew  Durham,  WiU 

hercharity11^  ^am  Talbot,  Newgent  Patterson  and  Richard  Cooke, 

legacies  to  be  tneir  executors  and  administrators,  "  upon  trust  to  sell, 

personal  es-  and  pay  and  divide  all  the  money  arising  from  the  sale 

^d'b"  gaVC  an(*  a'so  a"  ^e  re^}  res^ue  an(*  r^mainder  of  my  other 

queathed"  all  monies,  whatsoever  and  wheresoever,"  equally  between 

her  estate  and  my  son  an(*  seven  daughters,  subject  to  an  annuity  of 

effects,  what-  20/.  to  E.  L.  for  life. 

soever  and 

wheresoever, 

and  all  her  The  testatrix  had  a  freehold  house  at  Bath,  and  the 

otheT^wels"  9uesti°n  was  whether  it  passed  by  the  will, 
to  trustees, 

their «  exe-  Mr.  Hoare,  for  the  Plaintiffs.     The  word  "estate"  is 
cutors  and  ad- 
ministrators," sufficient 
upon  trust  to 
sell  and  divide.  Held,  that  the  real  estate  passed  to  them. 


Patterson 

v. 
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sufficient  to  pass  freehold  property,  unless  restrained  by 

the  context.     Here,  the  testatrix  had  evidently  her  real 

estate  in  her  mind,  for  she  excludes  it  in  the  gift  to 

charities,  and  she  subsequently  gave  all  the  residue  of    Huodart. 

"her estate,"  &c,  "whatsoever  and  wheresoever,"  and 

this  must  necessarily  include  the  house. 

Mr.  Cotton,  contra.     The  word  "  estate"  does  not 
necessarily  pass  real  estate ;  Sanderson  v.  Dobson  (a). 
Here  the  words  of  gift,  "  I  give  and  bequeath,"  and  the 
limitation  of  the  property  to  the  "  executors  and  admi- 
nistrators," are  properly  applicable  to  personal  estate 
only,  and  the  word  "  estate"  is  so  connected  with  the 
fPft  of  personalty,  as  to  include  only  things  ejusdem 
generis;  Txmewell  v.  Perkins  (b).    In  Doe  d.  Spearing  v, 
&*ckner(c),  a  testator  said,  as  to  my  estate,  real  and 
P^sonal,  I  dispose  thereof  in  manner  following.     He 
S**e  legacies  and  proceeded  : — All  the  residue,  &c.  "  of 
my  *atate  and  effects,  of  any  and  what  nature  or  kind 
§oeT«r,  or  wheresoever,  I  give  and  bequeath  the  same 
°nto  C.  B.  and  J.  R.,  their  executors  or  administrators, 
ln  *njst,"  &c.     It  was  held,  notwithstanding  the  intro- 
Qctory  words,  that  the  real  estate  of  the  testator  did 
ot    pass  under  this  clause.      Again,  in  the  case  of 
°e  d.  Hwrrell  v.  Hurrell(d),  a  testator  gave  certain 
P^Uoiary  legacies;     and  after  payment  thereof,  and 
*****  just  debts,  funeral,  testamentary  and  incidental 
Pe rises,  he  gave  and  bequeathed  all  the  rest  and  re- 
Ue    €}f  his  estate  and  effects,  whatsoever  and  where- 
Ve**,  unto  A.  and  B.,  their  executors  and  administra- 
*  c^nd  assign*,  upon  certain  trusts.     It  was  held,  that 
withstanding  the  generality  of  the  words,  the  nature 

of 

i^     1  Each.  Rep.  141.  (c)  6  T.  R.  610. 

v°)    3  Atk.  102.  (<*  )  5  Barn.  $  Aid.  18. 

P2 


Patterson 

v 
Huddart. 
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of  the  trust  clearly  showed  that  the  testator  meant  to 
bequeath  his  personal  property  only. 

The  Master  of  the  Rolls. 

I  concur  in  the  argument  that  the  words  in  this  will 
are  quite  sufficient  to  pass  the  real  estate,  and  I  think 
that  the  burthen  of  proof  lies  on  the  person  who  seeks 
to  restrict  the  operation  of  the  word  "  estate"  to  person- 
alty only. 

There  are  cases  where  an  enumeration  of  personal  chat- 
tels has  been  followed  by  the  word  "  estate,"  and  then 
the  word  has  been  considered  to  apply  to  estate  ejusdem 
generis  as  that  which  precedes  it,  and  has  been  restricted 
to  personal  estate.  I  have  no  doubt,  however,  that  if  a 
testator  were  to  give  a  legacy  of  1002.  to  A.  B.t  and  all 
the  residue  of  the  estate  and  effects  to  trustees  to  sell  and 
divide  the  produce,  the  will  would  carry  all  the  real  and 
personal  estate,  though  the  testator  has  not  previously 
described  any  but  personal  estate. 

The  enumeration  of  chattels  before  the  word  "  estate" 
does  not  affect  my  decision.  The  testatrix  first  enume- 
rates certain  specific  chattels,  and  proceeds  to  give  the 
rest  "  of  her  estate  and  effects,  whatsoever  and  where- 
soever." This  would  cover  the  whole  of  the  real  and 
personal  estate.  She  then  goes  on,  "  all  my  diamonds 
and  jewels,"  &c;  this  was  unnecessary,  for  they 
passed  before,  but  these  words  do  not  therefore  cut 
down  the  effect  of  the  words  previously  used. 

The  testatrix  well  knew  the  difference  between  real 
and  personal  estate,  for  she  directed  her  charity  legacies 
to  be  paid  out  of  her  personal  estate  ;  and  after  that  ex- 
press 
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press   direction,  she  gives  all  the  residue  "  of  her  estate 

and   effects."  This  shows  that  she  had  the  distinction  in 

her     mind,  and  gives  the  natural  and  enlarged  effect  to 

the   word  "  estate."     I  think  she  intended  to  dispose  of 

all     Iter  estate  in  the  fullest  sense.     She  directs  all  her 

estate  capable  of  being  sold,  to  be  sold  and  turned  into 

money,  and  then  she  gives  all  the  money  to  arise  there- 

frona,  and  all  her  other  monies,  to  her  children.     She 

gives  nothing  to  her  heirs  or  devisees ;  but  this,  though 

a     nca sterial  ingredient,  is  not  sufficient  to  cut  down  the 

eflfect.  of  the  words,  for  if  the  will  had  simply  given  all 

"ei~   **  estate  and  effects,"  it  would  necessarily  have  carried 

all    heir  real  and  personal  estate. 


1853. 

Patterson 

v. 
Huddart. 


-Note.— See  Fullerton  v.  Martin,  V.  C.  K.  (June  2,  1853.) 


WILLIAMS  v.  WILLIAMS. 


A-     t 


June  10. 
-N  the  13th  of  February,  1847,  the  Plaintiff,  John  Unless  a  valid 

Williams,  who  was  owner  of  two  houses,  &c,  subject  ^gn^withia 

mortgage  thereon  for  700/.,  entered  into  a  negocia-  a  reasonable 

for  the  sale  of  them  to  the  Defendants,  Williams  WT\tien  offer  tc 

clones,  to  whom  he  was  at  that  time  indebted.  ?el1  an  estate, 

it  will  be 
On  treated  as 
abandoned. 
In  1827,  A. 
^     to  B.,  that  he  had  credited  B.'s  account  with  220/.,  in  consideration  of  ar 
-  ttnent  by  B.  to  convey  two  houses.    The  abstract  was  delivered,  but  there  was  n< 
Stance  in  writing  on  the  part  of  B.    Five  years  afterwards,  B.  filed  a  bill  agains 
*^  specific  performance.     A.  swore,  and  it  was  not  denied,  that  in  1827  he  ab&n 
^^  the  contract,  and  that  in  1 829  it  was  considered  broken  off  by  both  parties.     I 
^>red,  however,  that  B.  had,  in  the  meantime,  the  benefit  of  the  credit  for  220/ 
^Uourt  dismissed  the  bill  on  the  ground  of  the  delay. 
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v, 
Williams. 
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On  the  19th  of  February,  1847,  Williams  and  Jones 
wrote  to  the  Plaintiff  in  these  words: — "  We  have  cre- 
dited your  account  in  the  sum  of  220/.,  in  consideration 
of  an  agreement,  that  you  will  cause  to  be  conveyed  to 
us  the  equity  of  redemption  in  two  houses,  &c.  (describ- 
ing them),  which  two  houses  are  subject  to  a  mort- 
gage of  7007.  cash,  from  the  13th  instant." 


An  abstract  was  furnished,  in  February,  1847,  and  a 
draft  conveyance  was  sent  in  April,  1847. 

On  the  4th  of  December,  1852,  Williams,  the  vendor, 
instituted  this  suit  for  the  specific  performance  of  the 
contract. 

The  bill  alleged,  that  the  Defendants,  having  accepted 
the  title,  and  paid  the  purchase-money  (by  giving  the 
Plaintiff  credit  for  it  in  account),  refused  to  take  a  con- 
veyance, and  to  give  an  indemnity  in  respect  of  the 
mortgage  of  700/. ;  and  it  prayed  a  specific  performance. 


The  Defendants,  by  their  answer,  stated,  that  they  had 
agreed  to  make  the  purchase,  and  pay  the  220/.,  pro- 
vided it  could  be  arranged,  that  the  mortgage  money 
should  not  be  called  in  for  seven  years,  which  the 
Plaintiff  said  could  be  done.  That  the  Plaintiff,  how- 
ever, having  failed  in  obtaining  such  undertaking  from 
the  mortgagees,  the  Defendants  abandoned  all  idea  of 
the  purchase.  That  in  1849,  the  negociations  were  re- 
newed, but  in  July  of  that  year,  the  mortgagees  having 
definitively  refused  to  undertake  not  to  call  in  the 
money,  as  was  required,  the  bargain  was  thenceforth 
considered,  by  both  parties,  broken  off,  and  nothing 
more  occurred  till  1851. 

The 
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The  Plaintiff  denied  that  he  had  said  he  could  obtain 
*Q  undertaking  from  the  mortgagees,  but  he  made  no 
aoa'wer  as  to  the  alleged  abandonment  of  the  agree- 
ment 

Mr.  Roupell,  and  Mr.  Shebbeare,  contended,  that  the 
contract  was  complete,  so  soon  as  the  Defendants  had 
give  an  the  Plaintiff  credit  in  their  books  for  the  220/.; 
and  as  they  had  accepted  the  title,  they  ought  to  be 
cone*  yelled  to  take  a  conveyance. 

^Ir.  JR.  Palmer  appeared  for  the  Defendants,  and 
insisted,  that  there  was  not  a  sufficient  signed  con- 
tra.c*  within  the  Statute  of  Frauds,  and  that  even  if 
"^*~c  were,  still  it  had  been  abandoned  by  both  parties, 
w**i«2h  was  not  denied  by  the  Plaintiff.  But  even  if  the 
^^ tract  had  not  been  abandoned,  it  was  not  consistent 
W1^ki  the  principles  of  a  Court  of  Equity,  to  enforce  it  at 
"^  instance  of  the  Plaintiff,  after  his  great  delay  in 
^^^pting  the  offer:  the  effect  of  which  would  be, 
*"^*  the  Plaintiff  would  be  at  liberty,  all  the  time, 
to  proceed  with  the  contract  or  not,  as  he  pleased, 
w**ile  the  Defendants  could  not,  however  much  they 
m*^ht  desire  it,  enforce  the  agreement.  The  Plaintiff 
0L*^ht  to  have  accepted  the  offer  within  a  reasonable 

3fte  Master  of  the  Rolls. 

In  this  case,  time  is  a  bar  to  the  relief  sought  by  the 
*  l^intiff.  The  contract  now  sought  to  be  specifically  per- 
formed was  entered  into  on  the  19th  of  February,  1847. 
Various  proceedings  took  place  for  the  purpose  of  car- 
Tying  it  into  effect,  all  of  which  ceased  in  the  year 
1847,  and  from  that  time  down  to  the  month  of  Decern- 
*Per)  1852  (a  period  of  five  years),  no  step  is  taken  for  the 
purpose  of  enforcing  the  contract. 

It 


Williams 
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It  is  also  material  to  observe,  that  this  contract 
(though  that  would  be  no  objection  to  it,  if  the  bill  to 
enforce  it  had  been  filed  speedily  after  the  execution  of 
Williams,  ft)  j8  a  one-sided  contract.  It  is  a  contract  which  the 
Plaintiff  could  enforce  against  the  Defendants,  but 
which  the  Defendants  could  by  no  means  enforce 
against  the  Plaintiff.  This  makes  the  question  of  time 
of  still  greater  importance.  The  owner  of  property  may 
write  and  say,  "  I  agree  to  sell  you  Whiteacre  for 
1,000/.;"  and  if  the  person  to  whom  the  letter  is  sent  ac- 
cepts the  offer,  no  doubt  he  could  enforce  that  contract, 
but  he  must  do  so  within  a  reasonable  time,  because, 
as  the  person  making  the  offer  cannot  enforce  it  against 
the  person  to  whom  it  is  made,  until  it  has  been 
accepted  by  the  latter,  it  is  not  only  reasonable,  but 
a  clear  principle  of  equity,  that  unless  the  offer  be 
accepted  and  acted  upon,  within  a  reasonable  space 
of  time,  it  must  be  treated  as  abandoned.  If  this 
purchase  had  turned  out  to  be  an  exceedingly  profit- 
able one  to  Williams  and  Jones,  they  could  not,  at 
any  period  of  the  time,  have  enforced  it  against  the 
Plaintiff,  he  not  having  signed  it.  No  blame,  there- 
fore, attaches  to  them,  for  having  taken  no  step  for  that 
purpose. 

But  there  are  two  circumstances,  in  this  case,  which 
are  peculiar,  and  bear  upon  the  question  of  time.  The 
Defendants  swear  that  the  contract  was  finally  aban- 
doned and  repudiated  in  the  month  of  July,  1849,  or 
rather  was  considered  to  be  so  by  both  parties  :  to 
that  there  is  no  answer  on  the  part  of  the  Plaintiff. 
On  the  other  hand,  the  Plaintiff  says,  you  gave  me 
credit  for  the  220Z.  in  your  books,  we  have  had  various 
communications  respecting  accounts  from  that  time  to 
this,  but  the  220Z.  has  all  along  remained  to  my  credit 
in  the  account :  that  is  not  denied.     So  that  there  is 

this 


f 
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this  peculiarity :— On  the  one  side  it  is  sworn  that  the 
contract  was  abandoned,  which  is  not  denied;  and  on 
the  other  side,  it  is  said,  credit  was  given  to  me  for 
the  purchase-money,  which  has  remained  so  up  to  the 
present  time. 
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It  appears  to  me,  that  I  cannot,  in  consequence  of 
either  of  these  facts,  vary  equities  which  result  from  the 
lapse  of  time,  and  that  the  Plaintiff,  although  he  may, 
from  various  causes,  have  obtained  credit  for  this  sum 
of  money,  cannot,  after  the  length  of  time  which  he  has 
^nmitted  to  elapse  without  taking  any  step  to  enforce 
the  contract,  now  enforce  it  against  Defendants,  who, 
during  the  whole  of  that  time,  knew,  that  they  could 
no*  have  enforced  it  against  the  Plaintiff.    I  am,  there- 
fore, of  opinion  that  this  bill  must  be  dismissed. 


RATCLIFFE  v.  WINCH. 


May  28. 
June  11. 


HE  testator  gave  all  his  real  and  personal  estate  to  About  a  year 

his  daughters  Mary  Ratcliffe  and  Amy  Winch,  in  jf^deart^the 

^  by  and  out  of  the  proceeds  to  pay,  amongst  others,  a  executrix 

e^a^y  of  50/.  to  his  son  John,  and  divide  the  residue  ^JJ*  a^|n8t 

therein  mentioned.  a  debtor  and 

recovered 
judgment,  but 

*  He  testator,  after  stating  that  he  had  lent  his  son  fhedidnot. 

°  m      issue  execution 

"  Frederick  until  a  year 
after,  wben  a 
etisi  *^»  bankruptcy 

tun* °^  m^  l^e  ^k*  was  '08t*  ^he  execut"x  waa  empowered  "  to  compound  or  allow 
V**  for  the  payment  of  any  debt."  Held  (under  the  particular  circumstances),  that 
«*«  was  not  liable  for  a  devastavit. 
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1853.  "  Frederick  Winch  several  sums,  which,  except  600/., 
he  had  forgiven,  proceeded  to  direct,  that  the  trustees 
and  executors  should  allow  Frederick  Winch  the  period 
of  six  years  to  pay  the  same,  without  interest,  provided 
he  should  liquidate  such  debt  by  instalments  of  not  less 
than  50/.  in  each  of  the  first  five  years  of  such  period 
of  six  years,  the  first  instalment  to  be  paid  at  the  expi- 
ration of  twelve  calendar  months  from  the  day  of  the 
testator's  decease." 

The  testator  appointed  Mary  Ratcliffe  and  Amy 
Winch  his  executrixes,  and  empowered  them,  notwith- 
standing anything  therein  contained  to  the  contrary,  to 
compound  or  allow  time  for  the  payment  of  any  debt 
due  to  his  estate,  and  to  settle  all  accounts  between 
him  and  any  persons,  on  such  terms  as  they,  in  their 
discretion,  should  think  expedient,  and  to  refer  all  mat- 
ters in  difference  to  arbitration. 

The  testator  died  on  the  7th  of  January,  1850,  and 
Amy  Winch  alone  proved  his  will,  the  other  executrix 
having  renounced. 

Frederick  Winch  had  given  a  promissory  note  to  the 
testator,  dated  1st  January,  1846,  and  towards  the  end  of 
1850,  the  solicitors  of  Miss  Winch  applied  to  him  to 
renew  it,  which  he  refused  to  do,  alleging  that  nothing 
was  due  to  the  testator's  estate  from  him,  but  a  large 
balance  to  him.  On  the  3rd  of  January,  1851,  the 
executrix  brought  her  action  against  him,  which  being 
undefended,  she  recovered  j udgment  in  February,  1851. 

On  the  7th  of  January,  1851,  the  first  instalment  of 
the  600/.  became  due,  and  application  for  payment  was 
made  to  Frederick  Winch,  but  he  refused  to  pay ;  and 
thereupon  the  executrix  required  him  to  furnish  the  al- 
leged 
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leged  account,  which  she  offered  to  submit  to  arbitration.        1853. 

On  the  3rd  of  August,  1851,  Frederick  Winch  submitted 
bis  account,  extending  over  a  period  of  thirty  years, 
whereby,  on  the  balance  of  accounts,  he  made  the  testator 
indebted  to  him ;  but,  on  investigation,  it  was  found, 
that  a  few  items  only  were  admissible.  An  offer  was,  how- 
ever, made  to  him,  that  if  he  paid  the  50/.  instalment 
then  due,  the  account  would  be  considered,  and  if  le- 
gally possible,  allowed. 

After  waiting  some  time,  and  nothing  having  been 
done,  the  executrix  issued  a  fi.  fa.,  on  the  15th  of 
January,  1852,  and  the  goods  of  Frederick  Winch  were 
taken  in  execution,  and  about  to  be  sold,  when  a  peti- 
tion in  bankruptcy,  founded  on  his  own  voluntary 
declaration  of  bankruptcy,  was  presented,  and  he  was 
declared  a  bankrupt,  and  the  execution  rendered  in- 
effectual. 

The  executrix  stated,  that  she  knew  the  affairs  of  her 
brother  Frederick  Winch,  who  was  a  tailor  at  Margate, 
an*i  that  the  value  of  his  stock-in-trade,  furniture,  &c. 
"lc^  not  exceed  250/.  at  any  time ;  and  the  only  way 
s**e  hoped  to  get  the  600/.  paid  was,  by  allowing  it  to 
f  gradually  liquidated ;  and  that  she  had  used  due 
discretion  in  issuing  the  writ,  and  that  if  she  had  issued 
!t  Sooner,  the  same  result  would  have  followed. 

The  solicitor  of  the  executrix  made  a  statement  to  the 

8^txJe  effect;  that  he  knew  the  circumstances,  and  that 

e  Was  satisfied  that  Frederick  Winch  was  unable  to 

Pay»  otherwise  than  by  small  instalments,  and  that  the 

^^He  result  would  have  taken  place,  if  the  fi.  fa.  had 

^en  sooner  issued. 

After  this,  John  Winch,  the  legatee,  proceeded  in  the 

County 
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County  Court,  to  recover  his  50/.  legacy,  suggesting  a 
devastavit,  and  seeking  to  charge  the  executrix  de  bonis 
propriis;  but  an  order  having  been  obtained  for  the 
administration  of  the  testator's  estate,  an  injunction 
was  granted  on  the  12th  of  March,  1853  (a),  to  restrain 
the  proceedings  of  John  Winch,  with  liberty  to  him  to 
come  in  and  prov,e  in  this  suit. 

John  Winch  now  insisted,  that  Amy  Winch,  the  exe- 
cutrix, was  liable  for  a  devastavit  in  not  having  taken 
more  effectual  steps  for  obtaining  payment  of  the  sums 
due  to  the  testator's  estate  from  Frederick  Winch. 

Mr.  R.  Palmer  and  Mr.  Tripp,  on  behalf  of  John 
Winch,  contended,  that  the  delay  of  a  whole  year  in  issu- 
ing execution,  at  the  end  of  which  Frederick  Winch  had 
become  bankrupt,  constituted  such  wilful  default  as 
amounted  to  a  devastavit.  They  submitted,  that,  at  all 
events,  they  were  entitled  to  an  inquiry. 

They  cited  Tebbs  v.  Carpenter (b);  Moyle  v.  Moylefjc); 
Clough  v.  Bond  (d);  Stiles  v.  Guy(e). 

Mr.  Roupell  and  Mr.  Speed,  contra,  insisted,  that  the 
executrix,  who  knew  that  her  brother  was  in  necessitous 
circumstances,  and  that  his  business  at  Margate  was  but 
small,  had  very  prudently  exercised  the  discretion  given 
her  by  the  will,  in  abstaining  from  taking  out  execution. 
They  cited  Buxton  v.  Buxton  (/). 

The 

(a)  16  Beav.  576.  (<?)  16  Sim.  230;  S.  C.  4    F. 

(6)  1  Model.  290.  $  Coll.  (Exch.)  571;    1  Mactu 

(r)  2  Rust.  6f  M.  710.  $  Gor.  422  ;   1  Hall  if  Tw.  523. 

(d)  3  Myl.  *  Cr.  490.  (/")  I  Myl  $  C.  80. 
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1863. 
2T%«   Master  of  the  Rolls.  s-~v^ 

Ratclifpb 
I    will  look  at  the  affidavits,  v. 

Winch. 


TJk*»  Master  of  the  Rolls  held,  that  the  executrix      June  11. 
was     not  liable  for  a  devastavit,  and  that  no  inquiry 
ouglat.  to  be  directed. 


LEWIS  v.  LEWIS. 

June  21. 
rpHE  testator,  Edward   Lewis,  bequeathed   all  his  A  testator  gave 
worldly  effects  and  his  freehold  property  to  his  p^nal^ute 
wiTe  JUargaret,  during  her  life,  and  after  her  demise  to  to  his  sister  for 
his  sister,  Charlotte  Taylor.     And,  if  she  should  have  8UOuld  have 

any  family  living  after  her  demise,  that  when  they  came  a.ny  ^m^7 
...  J  ,  .  ,        living  at  her 

10  loe  age  of  twenty,  he  or  she  (whoever  it  might  be)  decease,  they 

*ould  have  their  due  proportion  of  the  same  property,  ll^jjjjjj8 

either  funds  or  houses.    And  in  case  of  the  demise  of  proportion  of 

*"8   sister's  children,  then  his  will  was,  that  George  and  Mdincase^f 

E&toctrd  Lewis  (his  nephews)  should  stand  in  the  same  the  demise  of 

situation  as  his  sister's  children  would,  supposing  they  children,  his 

had  lived.  two  nePncws 

were  to  stand 
in  the  same 
situation  as  his 
The  wife,  the  sister  Charlotte,  her  two  children,  and  iter's  child- 
♦h  -ii  si,  ren  would  nave 

wfc  two  nephews,  survived  the  testator.    Charlotte  1  aylor  stood  had  tbey 

survived  her  two  children  and  Edward  Lewis.    She  had  ^dU£f 

died,  but  Margaret  Lewis,  the  widow,  and  George  Lewis,  »uch  only  of 

the  surviving  nephew,  were  still  living;  and  the  principal  as^urvived  the 

question  was,  whether  George  Lewis  was  entitled,  in  re-  *"ter  and  the 
vor»-  i       i       i      n    i  ,  children  took, 

version  expectant  on  the  death  of  the  testator  s  widow,  and  one  of  the 

to  the  whole  of  the  property  or  to  one-half.  nephews  hav- 

r     r      J  ing  died  in 

her  lifetime, 
that  the  other 

Mr-  Campbell  and  Mr.  Wright,  for  the  Plaintiff,  con-  ncP.hew,  wa8, 

r  *     7  '  entitled  to  the 

tended  whole  residue. 
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1853. 


tended,  that,  as  the  nephews  were  to  stand  in  the  same 
situation  as  the  children  of  the  testator's  sister  Charlotte, 
if  living,  would  have  stood,  and  as  such  of  the  children 
only  would  be  entitled  as  survived  the  sister,  the  Plain- 
tiff, who  alone  survived  her,  was  entitled  to  the  whole. 


Mr.  Ershine,  for  the  administrator  of  Edward  Lewis. 
The  children  were  to  have  their  "  due  proportion,"  and 
were  tenants  in  common,  and  so  were  the  nephews,  who 
were  substituted  in  their  place,  and  had  vested  interests. 
The  Plaintiff,  therefore,  is  only  entitled  to  half. 


The  Master  of  the  Rolls. 

The  case  is  not  very  clear.  The  children  of  the  testa- 
tor's sister  took  nothing,  unless  they  survived  Char- 
lotte Taylor,  their  mother  (for  it  is  given  to  the  children 
"  living  after  her  demise"),  and  the  testator's  nephews 
were  to  stand  in  the  same  situation  as  the  children,  in 
case  of  their  demise.  It  follows  that  the  nephews  must 
be  held  to  take  as  the  children  would  have  taken.  If 
this  be  so,  then,  to  entitle  George  and  Edward  Lewis  to 
take,  they  must  survive  Charlotte  Taylor;  and  George 
therefore,  who  alone  survived  her,  takes  the  whole. 
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JOHNSON  v.  SMILEY.  May  21. 

June  22. 
rr^HIS  case  came  on  upon  exceptions  to  the  Master's  A  tenant  in 

report,  finding  that  a  good  title   could   not  be  ^Scopy^1" 
made  to  certain  copyholds,  sold  by  the  Plaintiffs  to  the  holds  became 

Defendants  under  the  following  circumstances : —  by  the  custom, 

the  entail 

*^w        «-sxi      *.-»-**  1  ^«/>         n      .     t       1  could  not  be 

*->n  the  10th  of  February  ,  1832,  a  fiat  in  bankruptcy  barred  until  it 

issued  against  William  Rowland  Gladwin,  and  he  was  fel1  J0*0  P2T 
&  J  session.     The 

declared  a  bankrupt.  bankrupt  ob- 

tained his  cer- 
a  tificate,  and 

At    the  time  of  his  bankruptcy,  a  copyhold  estate,  purchased  of 

held  of  the  manor  of  Nettleswell  Bury,  was  vested  in  j|£  J^*J^ 

kis   father  for  life,  with  remainder  in  tail  to  the  bank-  only.    On  the 

nipt.      The  father  had,  in  March,  1827,  been  admitted  £WThe 

tenant  for  life.     One  of  the  customs  of  the  manor  was,  tenant  for  life, 
A|._ .  M   .  .       .  A     held,  that  the 

mat  no  person,  not  having  an  interest  in  the  property  assignees  had 

in  possession,  could  levy  a  fine  or  create  a  base  fee.     In  tnetn  no iPower 
A  .  to  bar  the  en- 

August,  1832,  the  bankrupt  obtained  his  certificate.         tail  and  acquire 

the  remainder 

Afterwards,  the  assignees,  being  advised  that  the  bank-  t0  the  life 

Tupt's  interest  in  the  copyhold  estate,  so  far  as  the  same  estate  sold  to 
1  J  '  the  bankrupt, 

could  by  them  be  made  available,  consisted  of  a  rever-     If  conditions 

sionary  life  estate  expectant  on  the  death  of  his  father,  ^te^he'  fot* 

the  tenant  for  life,  sold,  and  by  indenture  of  bargain  and  stipulate, 

and  sale,  dated  30th  of  November,  1832,  duly  conveyed  chaser  shaH* 

his  **^e  sucn  l^e 
or  such  interest 
as  the  circum- 
stances detailed  would  confer  upon  him  and  no  other,  the  purchaser  must  accept  it, 
whatever  it  may  be ;  but  if  they  go  on  to  state,  not  as  a  conclusion  of  law  from  the 
circumstances  detailed,  but  as  a  positive  fact,  that  the  vendors  have  power  to  sell  the 
fee,  the  purchaser  is  not  precluded  from  inquiring  whether  the  vendors  have  anything 
to  sell,  as  their  power  so  to  do  may  have  arisen  from  separate  and  independent  sources. 
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Johnson 

v. 
Smiley. 


bis  reversionary  life  estate  in  the  premises  to  the  bank- 
rupt himself. 

In  February,  1846,  the  tenant  for  life  died,  and  there- 
upon the  bankrupt  was  admitted  to  the  copyhold  estate, 
as  tenant  in  tail  (in  error,  as  was  alleged,  instead  of 
as  tenant  for  life)  under  the  bargain  and  sale.  He 
afterwards  surrendered  the  premises  to  the  use  of  him- 
self in  fee,  for  the  purpose  of  barring  the  estate  tail, 
and  he  was  subsequently  admitted  as  tenant  in  fee. 

On  the  4th  of  November,  1851,  the  assignees,  not 
being  aware  of  what  had  been  done  by  the  bankrupt, 
and  under  an  impression  that  they  had  a  right  so  to  do 
by  virtue  of  the  65th  section  of  the  6  Geo.  4,  c.  16,  and 
the  Fines  and  Recoveries  Abolition  Act,  3  &  4  Will.  4, 
c.  74,  ss.  56  to  63,  put  up  the  estate  for  sale  by  public 
auction,  as  a  reversionary'  estate,  subject  to  the  life 
estate  of  the  bankrupt,  acquired  by  him  under  the  bar- 
gain and  sale  from  them. 

The  4th  condition  of  sale  stated,  that  the  testator  in 
1823  devised  the  copyhold  premises  to  his  son,  William 
Gladwin,  for  life,  with  remainder  to  his  grandson,  William 
Rowland  Gladwin  (the  bankrupt),  and  the  heirs  of  his 
body;  that  the  testator  died  in  November,  1827,  and  that 
William  Gladwin  was  in  1827  admitted  as  tenant  for  life, 
under  the  will,  and  died  in  1846 ;  that  William  Rowland 
Gladwin  became  bankrupt,  and  the  assignees  sold  and 
conveyed  the  same  premises  for  his  life,  and  that  on  the 
29th  of  July,  1 846,  he  was  admitted  tenant  in  tail  in  error, 
instead  of  tenant  for  life,  and  that  the  assignees  or  the 
Commissioners,  having  power  to  bar  the  entail  and  all 
reversions  and  remainders  over,  and  to  sell  the  reversion 
in  fee,  now  proposed  to  sell  the  customary  fee,  expectant 
on  that  life.  The  6th  condition  of  sale  stated,  that  the 
bankrupt  would  probably  not  consent  to  the  sale. 

The 


CASES  IN  CHANCERY. 

The  Defendants  Smiley  and  Southall  purchased  the 
premises  for  460/.,  but  on  investigation,  they  insisted 
that  a  good  title  was  not  shown,  and  refused  to  com- 
plete. The  Plaintiffs  filed  their  bill  for  specific  per- 
formance of  the  contract,  and  the  Master  having  found 
'that  a  good  title  could  not  be  made,  exceptions  were 
-taken  to  the  report,  which  now  came  on  to  be  argued. 

Mr.  R.  Palmer  aud  Mr.  Shapter,  for  the  Plaintiffs, 
in  support  of  the  exceptions.     By  virtue  of  the  65th 
section  of  the  statute  6  Geo.  4,  c.  16,  the  estate  tail  of 
the  bankrupt,  and  the  right  to  bar  it,  together  with  the 
remainders  over,  became  vested  in  the  assignees,  and  that 
estate  tail  might  then  have  been  barred,  together  with 
the  remainders  over,  with  the  consent  of  the  tenant  for 
life  while  living.     On  his  death,  the  estate  tail,  and  that 
potential,  incipient,  or  inchoate  right  fell  into  possession 
and  might  have  been  exercised,  and  the  absolute  inte- 
rest acquired,  notwithstanding  the  tenant  for  life  died 
subsequently  to  the  bankrupt's  obtaining  his  certificate; 
Ripley  y.  Woods  (a);  Higden  v.  Williamson  (A) ;  Spooner 
v.  Payne  (c).    Can  it  make  any  difference  that  the  bank- 
rupt had  bought  up  an  estate  during  his  own  life?     He 
could  not,  by  any  act  of  his  own,  derogate  from  the  inte- 
rest or  powers  of  his  assignees ;  Badham  v.  Mee  (d) ; 
+7~ones  v.  Winwood  (e) ;  Hole  v.  Escott  (/) ;  Doe  d.  Cole- 
man  v.  Britain  (g).    As  the  fiat  issued  before  1834,  the 
proceeding  will  not  be  under  the  208th  and  209th  sec- 
tions of  "the  Bankrupt  Law  Consolidation  Act,  1849," 
For  that  act  only  re-enacts  the  clauses  of  the  statute  3 
&  4  Will.  4,  c.  74  (The  Fines  and  Recoveries  Abolition 

Act), 

(a)  2  Sim.  165.  (e)  10  Sim.  150;    3   Mee.  £ 

(6)  3  P.  Wms.  132.  W.  653. 

(c)  1  De  G.  M.  4-  G.  383.  (/)  4  Mgl.  $  O.  187 ;  2  Keen, 

(<0  1  Myl.  Sf  K.  32  ;  7  Bing.  444. 

695 ;  1  Moo.  k  Sc.  14.  (g)  2  Barn.  £  Aid.  93. 
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Act),  with  respect  to  estates  tail  and  base  fees  of  bank- 
rupts, and  these  clauses  do  not  apply  to  a  bankruptcy 
anterior  to  1834.  But  the  6  Geo.  4,  c.  16,  s.  65, 
which  is  not  repealed  by  the  Consolidation  Act,  so  far 
as  regards  previously  vested  rights,  or  with  respect  to 
the  completion  of  proceedings  under  existing  bankrupt- 
cies (a),  enables  the  Commissioners  to  make  a  sale  of 
the  remainder  in  fee. 

Mr.  Elmsley  and  Mr.  Henry  Stevens,  contrd.  All 
that  the  assignees  could  dispose  of  was,  that  which  the 
bankrupt  himself  could  have  alienated,  if  he  had  not 
become  bankrupt  There  being  no  custom  to  bar  an 
entail  of  the  copyholds  of  this  particular  manor,  by  any 
method  corresponding  to  a  fine,  the  only  way  to  effect 
that  object  would  be  by  means  of  the  concurrence  of 
the  tenant  for  life,  in  a  manner  analogous  to  the  statu- 
tory mode.  All  the  bankrupt  could  convey  was  his  life 
estate,  or  at  most  a  base  fee.  An  estate  for  his  life 
alone  was  vested  in  him  at  the  time  of  the  bankruptcy, 
and  this  passed  to  the  assignees;  but  the  estate  tail 
being  in  remainder,  his  issue  could  not  be  barred  nor 
could  the  estate  tail  be  turned  into  a  base  fee,  either 
by  the  custom  of  the  manor,  which  only  admitted  of 
estates  tail  in  possession  being  barred,  or  by  the  Bank- 
rupt Act,  unless  with  the  consent  of  the  tenant  for 
life.  It  therefore  was  not  affected  by  the  provisions  of 
the  bankrupt  laws,  at  the  time  of  the  bankruptcy;  and 
when,  on  the  death  of  the  tenant  for  life,  the  estate 
tail  actually  fell  into  possession,  the  bankrupt  had 
obtained  his  certificate  and  purchased  his  life  estate, 
and  therefore  became  entitled  in  his  own  right  and 
for  his  own  benefit.  All  that  the  Commissioners  could 
dispose  of  to  a  purchaser  was   that  only  which  the 

bankrupt 
(a)  See  sects.  1, 4. 


CASES  IN  CHANCERY.  227 

bankrupt  had  vested  in  him  at  the  time  of  his  bank-        1853. 
ruptcy,  or  which  came  to  him  before  he  obtained  his 
certi£Cate. 

The  object  of  the  bankrupt  law  was,  not  to  take  any- 
thin  g  from  the  issue  in  tail,  which  the  bankrupt  himself 
com  1  <J  not  have  deprived  them  of  at  the  time  of  his  bank- 
ruptcy; and  after  the  bankrupt  had  obtained  his  certifi- 
cate^ the  Commissioners  could  take  nothing  which  had 
not  <2ome  to  him  previously.  Ripley  v.  Woods  and  Higden 
▼•  ^^Miamson  have  no  application  to  the  present  case,  for 
the    former  was  a  case  of  an  absolute  vested  remainder  in 
personalty,  after  a  life  estate,  and  the  latter  was  a  case  of 
a  Contingent  interest  or  a  possibility,  which  the  bankrupt 
hinc*  self  might  have  released,  and  which  therefore  was  as- 
wfT**sble  by  the  Commissioners.  In  Jervis  v.  Tayleur(a), 
a  joint  commission  having  issued  against  A.,  tenant  for 
life,    and  2?.,  tenant  in  tail  male,  it  was  held,  that  the 
asaigneeg  onjy  took  an  estate  in  the  premises  for  the 
life    of  A.9  and  a  base  fee,  determinable  on  the  death 
°*   -©.  and  failure  of  issue  male  of  his  body. 

Jiut  it  is  said,  that  the  purchaser  is  precluded  by  the 
4to  condition  of  sale  from  taking  this  objection,  and  that, 
**  the  vendors  only  professed  to  give  him  such  title  as 
they  had,  he  is  bound  to  take  it,  especially  as  he  bought 
the  property  for  a  less  price  on  that  account.    That  how- 
ever is  the  vendors'  conclusion  of  law,  on  the  facts,  as 
stated  in  the  conditions  of  sale.    Nothing  is  said  therein 
&*  to  the  purchaser  taking  such  interest  as  the  vendors 
tave;  on  the  contrary,  it  is  stated  as  a  positive  fact,  that 
to  assignees  or  the  Commissioners  have  power  to  bar 
the  entail  and  all   reversions  and  remainders  over,  and 
to  sell  the  reversion  in  fee,  and,  therefore,  the  purchaser 

has 
(a)  3  B.£  Aid.  557. 

q2 
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1853.  has  a  right  to  examine  and  see  whether  they  have  or 
have  not  anything  to  sell,  and  to  require  the  facts  stated 
to  be  proved. 

The  Master  of  the  Rolls. 

There  arise  two  questions  on  the  exceptions ;  the  first 
is,  whether  a  valid  objection  is  made  by  the  purchaser 
to  the  title ;  and  secondly,  if  it  be,  whether  he  is  or  not 
precluded,  by  the  conditions  of  sale,  from  taking  that 
objection. 

The  question  of  title  is,  in  my  opinion,  one  of  consi- 
derable nicety.  The  facts  which  raise  it  are  these: — 
[His  Honor  stated  them.] 

On  behalf  of  the  vendors,  it  is  contended,  that  this 
falls  within  the  provisions  of  the  65th  section  of  the 
Bankrupt  Act,  which  provides  that  the  Commissioners 
shall,  by  deed  enrolled,  make  sale,  for  the  benefit  of  the 
creditors,  of  any  lands,  &c.  whereof  the  bankrupt  is 
seised  of  any  estate  tail,  in  possession,  reversion  or  re- 
mainder, and  every  such  deed  shall  be  good  against  the 
bankrupt  and  the  issue  of  his  body,  and  against  all 
persons  claiming  under  him  and  all  persons  whom  the 
bankrupt  might  cut  off  from  any  remainder,  &c.  I  am 
of  opinion,  that  this  section  confines  the  power  of  the 
Commissioners  to  make  sale  of  that,  which  the  bankrupt 
could  himself  have  made  sale  of  at  any  time  prior  to  the 
time  of  his  obtaining  his  certificate.  This  appears  to  me 
to  be  the  plain  meaning  of  the  words  of  the  section  itself, 
and  I  have  been  referred  to  no  case,  nor  am  I  myself 
aware  of  any,  which  contradicts  this  construction  of  this 
clause  of  the  statute.  It  is  confirmed  also  by  the  clauses 
to  which  I  was  referred,  from  60  to  66  of  the  statute  of 
3  &  4  Will.  4,  c.  74,  for  amending  the  law  relating  to 
fines  and  recoveries. 

Both 
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Botb  upon  principle  and  authority,  the  property  that 
comes  to  the  bankrupt,  or  rather  the  right  to  property 
which  vests  in  the  bankrupt,  subsequently  to  his  obtain- 
ing his  certificate,  does  not  pass  to  the  Commissioners 
or  to  the  assignees. 

It  has  been  contended  that  there  may  be  an  inchoate 
right  in  the  bankrupt,  before  the  certificate,  which  is 
made  perfect  by  the  accruer  of  a  right  to  him  subse- 
quently to  the  date  of  the  certificate,  which  will  vest 
the  property  in  the  assignees,  and  that  there  was  such 
an  inchoate  right  in  this  case,  made  perfect  by  the  death 
°'  the  father  subsequently,  which  enables  the  assignees, 
under  this  section,  to  dispose  of  all  that  the  bankrupt 
could  now  dispose  of,  less  that  which  the  assignees  have 
already  sold. 

The  cases  of  Ripley  v.  Woods  and  Higden  v.  William- 

80n    are  cited  to  establish  this  proposition,  but,  in  my 

°P1nion,  they  fail  in  doing  so.     In  the  case  of  Ripley  v. 

°ock,  the  bankrupt  had  the  possibility  of  becoming 

entitled  in  possession  to  one- fourth  of  the  residue  of  a 

testator's  estate,  which  was  given  in  reversion  to  his  wife. 

.e  ^ight  have  sold  this  interest,  such  as  it  was,  before 

s    bankruptcy ;  and  if  he  had  done  so,  the  purchaser 

w^>uld  have  bought  a  mere  chance,  for  if  the  husband 

ad   died  before  the  interest  of  his  wife  became  vested 

m    possession,  the  purchaser  would  have  got  nothing 

Dy  his  purchase.     But  if  the  husband  survived  the  wife 

las  Was  the  case  in  that  instance),  the  purchaser  would 

^ve  obtained  the  one-fourth  of  the  residue. 

ffigden  v.  Williamson  is  similar  to  it.     An  estate 

Was*  there  devised  to  a  woman  for  life,  and  after  her 

"^th  to  be  sold,  and  the  proceeds  to  be  divided  amongst 

8Uch  of  her  children  as  should  be  then  alive.    This  was 

a  possibility 
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a  possibility  which  the  child  who  became  bankrupt 
might  have  sold  or  released ;  it  required  no  further  act 
of  his  to  realise  it.  The  purchaser  took  a  mere  chance, 
which  might  or  might  not  become  profitable ;  but  in 
both  these  cases,  there  were  existing  interests  at  the  date 
of  the  bankruptcy,  which  vested  in  the  assignees  by  the 
conveyance  of  the  Commissioners,  which  if  they  did  not 
dispose  of  by  sale,  they  might  realize  when  the  possi- 
bility turned  out  to  be  a  reality. 


In  this  case,  I  have  to  consider,  what  there  was  which 
vested  in  the  assignees  pending  the  bankruptcy,  that  is, 
prior  to  and  before  the  bankrupt  obtained  his  certificate. 
Under  the  65th  section,  my  opinion  is,  as  I  have  already 
stated,  that  everything  vested  in  them  which  the  bank- 
rupt could  then  have  disposed  of  if  he  had  not  been 
bankrupt.  But  in  saying  this,  I  wish  to  distinguish  or 
to  define,  more  correctly,  in  what  sense  I  use  the  words 
"could  have  disposed  of."  In  one  sense,  a  man  may 
validly  dispose  of  property  which  is  not  his;  for  in- 
stance, he  may  enter  into  a  covenant,  for  value,  to  con- 
vey to  the  covenantee  every  species  of  property  which 
might  thereafter  be  bequeathed  or  devised  to  him  by  any 
stranger,  and  which  he  had  not,  at  the  time  of  entering 
into  the  covenant,  any  knowledge  of  or  any  expectation 
of  receiving.  This  is  not  an  unusual  provision  in.  marriage 
settlements,  but  this  clearly  is  not  an  interest  which  can 
pass  to  the  assignees.  The  chance  of  receiving  a  legacy 
from  a  relative  a  man  might  sell  before  his  bankruptcy, 
but  still,  if  not  sold  by  him,  that  chance  would  not  pass 
to  his  assignees.  No  doubt,  if,  before  he  obtained  his 
certificate,  the  relation  had  died  leaving  the  legacy  to 
the  bankrupt,  the  right  to  it  would  vest  in  the  assignees, 
and  this  even  though  the  legacy  should  be  a  mere  pos- 
sibility. When,  therefore,  I  speak  of  an  interest  which 
the  bankrupt  could  dispose  of,  I  mean  an  existing  in- 
terest 
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teres t.,  whether  vested  or  contingent,  and  which,  if  con- 
veyed or  released  and  assigned  by  him,  requires  no  fur- 
ther cict,  on  the  part  of  the  bankrupt,  to  vest  it  in  the 
purchaser. 

It.   remains  then  here  to  be  considered,  what  was  there 

ve»t:ed  in  the  bankrupt,  which,  previously  to  the  date  of 

"^     certificate,  he  could,  in  that  sense,  have  disposed 

°*-  If  the  property  in  question  had  been  freehold, 

w**at  the  bankrupt  could  have  disposed  of  during  the 

lif«a     Qf  njg  father  would  have  been  a  base  fee  and  no 

m  c>*^^,  and  that  interest  would  have  passed  to  his  as- 

8,S^^e8,  as  is  shown   by  the  case  of  Jervis  v.  Tay- 

******  <<z). 

I**  this  case,  however,  the  property  is  copyhold,  part 

°*    fcl^e  manor  of  Netteswell  Bury  ;  one  of  the  customs  of 

w***c*h  manor  is,  to  prohibit  the  levying  of  a  fine,  and  the 

Cr^^tion  of  a  base  fee,  by  any  one  not  in  possession  of 

"^    "property.    The  bankrupt,  I  apprehend,  was  clearly 

^°**mid  by  this  custom,  which  is  not  alleged  to  be  ille- 

8*1-     The  bankrupt,  therefore,  could  not  have  disposed 

°*    "fc.be  base  fee  in  these  copyholds.     The  assignees  are 

b^^Xnd,  equally  with  the  bankrupt,  by  the  custom  of  the 

m^*ior  of  which  the  copyholds  are  held,  and  the  act  of 

*  ^rtiament  gives  them  no  right  or  power,  superior  to  or 

independent  of  those,  which  the  bankrupt  himself  could 

fo^ve  possessed. 

I  am  of  opinion,  therefore,  that  the  whole  of  that  which 
the  bankrupt  could  have  disposed  of,  during  his  father's 
life,  was  his  own  life  estate  dependent  on  the  life  estate 
of  his  father;  and,  accordingly,  this  was  all  that  the 
assignees  attempted  to  dispose  of  during  that  time. 

The 

(a)  3  Bant.  £  Aid.  557. 
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1853.  The  death  of  the  father,  being  subsequent  to  the  cer- 

tificate, has  not,  in  my  view  of  the  case,  conferred  any 
right  or  interest  on  the  assignees.  The  case  must  be 
viewed  in  the  same  light,  and  the  effect  must  be  the 
same,  whether  the  estate  of  the  bankrupt  was  purchased 
by  a  stranger,  or  by  the  bankrupt  himself.  After  he 
had  obtained  his  certificate,  he  was,  for  all  practical 
purposes,  a  stranger,  and  any  subsequently  acquired  pro- 
perty did  not  pass  to  his  assignees.  Looking  at  it  in 
this  point  of  view,  the  case  presents  no  difficulty,  if  all 
that  the  bankrupt  could  have  disposed  of,  during  his 
father's  life,  was  his  own  reversionary  life  estate;  and  if 
that  had  been  sold  by  the  assignees  to  a  stranger,  what 
would  there  now  be  in  the  bankrupt  which  could  be 
properly  claimed  by  the  assignees?  In  my  opinion, 
nothing.  The  bankrupt  would  have  in  him  an  estate 
tail  in  remainder,  and  the  power  of  creating  a  base  fee, 
if  the  custom  of  the  manor  had  not  interfered;  but  this 
power  and  the  interest  to  which  this  power  is  incidental, 
accrued  to  him  subsequently  to  his  obtaining  his  certi- 
ficate, and  it  would  not  have  been  released  by  the  bank- 
rupt during  his  father's  life,  or  bound,  except  by  cove- 
nant or  something  requiring  further  acts  on  his  part,  to 
substantiate  the  sale  and  make  the  interest  complete. 

This  result  is  not  altered  by  the  circumstance,  that 
the  bankrupt  has  become  the  purchaser  of  his  own  life 
interest,  and  that  by  reason  of  his  life  interest  merging 
in  the  estate  tail  in  remainder,  to  which  he  is  entitled, 
he  may  have  become  tenant  in  tail  in  possession.  It 
is  said,  no  doubt  accurately,  by  Mr.  Shapter,  that  the 
bankrupt  cannot,  by  any  act  of  his,  derogate  from  the 
estate  of  the  assignees;  but  that  observation  does  not, 
in  my  opinion,  apply  to  this  case.  The  bankrupt  does 
not,  by  any  act  of  his,  derogate  from  or  affect  the  estate 
of  the  assignees,  but  the  question  is,  whether,  since  the 

granting 


r 


I    »m  of  opinion  that  this  does  not  preclude  the  pur- 
ct*&s«-  from  taking  this  objection.    If  the  assignees  had 
slna  J>ly  stated  the  facts,  and  had  gone  on  to  say,  that 
t**e    purchaser  shall  take  such  title  and  such  interest  as 
tt*es>^  circumstances  might  confer  upon  them  and  no 
oth^Tj  then  J  should  have  been  disposed  to  come  to  the 
Cor*^lusion,  that  the  purchaser  would  have  been  bound  to 
^^^  the  title,  such  as  it  was;  but  this  condition  states 
thfe^^  facts,  and  it  also  states,  as  a  positive  fact,  that  the 
*)ar*ltrupt  has  been  admitted,  in  error,  as  tenant  in  tail, 
ina*-«ad  of  tenant  for  life,  and  that  the  assignees  or  the 
C^iaimissioners  have  power  to  bar  the  entail  and  all  rever- 
gioxis  and  remainders  over,  and  to  sell  the  reversion  in 
fe^.    This  is  not  stated  as  a  conclusion  of  law,  from  the 
preceding  circumstances,  but  is  stated  as  a  positive  and 
distinct  fact ;  and  although  notice  is  given,  that  William 
Mowland  Gladwin  will,  probably,  not  consent,  and  al- 
though, therefore,  it  may  be  a  matter  of  surprise,  that 
any  one  should  have  bid  460/.  for  what  was  clearly  the 
purchase  of  a  law  suit,  still,  I  am  of  opinion,  that  the 
positive  averment  of  the  right  of  the  vendors  to  sell, 
which  right  might  have  arisen  from  separate  and  inde- 
pendent sources,  entitles  the  purchaser  to  examine  into 

the 
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granting  of  his  certificate,  the  bankrupt  has  not  ac-        1853. 

quired  this  property,  and  whether  this  can  be  claimed 

by  his  assignees  ?     I  am  of  opinion,  for  the  reasons  I 

"are  stated,  that  it  cannot  be  so  claimed,  and  that  they 

cannot  make  a  good  title  to  these  copyholds,  and  that, 

'n  truth,  they  have  no  estate  or  interest  therein. 

Tt*e  next  question  is,  whether  the  Defendant  is  pre- 
cluded by  the  conditions  of  sale  from  taking  this  ob- 
ject ion.     The  conditions  of  sale,  so  far  as  they  are  ma- 
*£***».  I  to  this  question,  are  these: —    [His  Honor  read 
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Johnson 
v. 

Smiley. 


the  question  whether  they  had  anything  to  sell  or  not, 
although  the  facts  are  so  detailed;  and  I  am  of  opinion, 
that  the  assignees  had  nothing  in  them  which  they 
could  sell,  and,  consequently,  that  the  Master  was  right, 
and  that  the  exceptions  must  be  overruled. 


JENNINGS  v.  BROUGHTON. 

rpHE    Plaintiff,   who  had    taken   719   shares   in   a 
Mining  Company,  filed  this  bill  against  Richard 
and  Robert  Broughton  and  Thomas  Bebby,  to  set  aside 
the  contract,  on  the  ground  that  he  had  been  induced 
to  take  the  shares  by  the  false  representations  of  the 
character  and  value  of  this  mine,  contained  in  the  pro- 
and^vertise?  sPectus  anc*  report  of  the  Defendants'  surveyor,  and 
ments  issued     which  was  published  to  the  world  by  the  authority  and 
with  the  sanction  of  the  Defendants. 


May  31. 
June,  3,  6,  22, 

Upon  the  for- 
mation of  a 
company,  the 
directors,  and 
the  persons 
who  take 
shares,  are 
contracting 
parties,  and 


The  mine  was  situate  on  a  hill  called  Craig-y-Mwyn 
(The  Hill  of  Lead),  in  Montgomeryshire,  the  property  of 
the  Earl  Powys.     It  was  in  the  neighbourhood  of  a 
very  profitable  lead  mine,  and    had    long   been  sup- 
posed 


by  the  direc- 
tors are  the 
representa- 
tions "  quee 
dant  locum 
contractui." 
If  these  be 
false,  and  can- 
not be  made 
good  by  the 
persons 
making  them, 
the  contract 
may  be 

avoided.    It  has,  however,  to  be  considered,  whether  it  is  reasonable  to  believe,  that  if 
the  real  truth  had  been  stated,  the  shares  would  not  have  been  taken. 

In  suits  to  set  aside  contracts  on  the  ground  of  misrepresentation,  the  burthen  lies 
on  the  Plaintiff  of  proving  that  the  representations  were  false,  and  that  he  acted  on  the 
faith  of  them. 

Upon  a  bill,  by  a  shareholder  against  the  projectors  and  lessees  of  a  mining  com- 
pany, to  rescind  the  contract  and  return  the  shares,  on  the  ground  of  misrepresentation 
in  the  prospectus,  held,  upon  the  evidence,  that  although  it  stated,  in  glowing  and 
exaggerated  colours,  what  was  really  in  the  mine,  yet  these  were  not  such  misrepre- 
sentations as  to  avoid  the  contract.  Held,  also,  that  the  same  sources  of  information 
were  open  to  the  Plaintiff  and  Defendant,  and  that  they  availed  themselves  of  them, 
and  the  bill  was  dismissed  with  costs. 

Observations  as  to  the  doubtful  and  speculative  character  of  mining  operations. 
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-  j>oged  to  contain   lead  ore,  which  might  be  advanta-  1853. 

^2j«ously  worked.     Repeated  attempts  had,  on  no  large  n-"n~/ 

rale,  been  made  by  the  former  lessees  of  the  Earl  of  v] 

*owys  to  make  this  mine  productive,  but  hitherto  with-  Broughton. 
it  success. 


In  the  year  1843,  the  present  Defendants  obtained  a 
ake-note  from  the  Earl  of  Powys,  and  they  employed 
m  engineer  to  inspect  and  report  on  the  mine.     He 
ade  his  report  in  April,  1843,  which  was  of  a  very 
avourable  character.      The  Defendants  acted  on   his 
suggestions  to  some  extent;    they  employed  men  to 
ork  at  the  mine,  rather  to  examine  the  state  of  it  and  to 
lear  out  the  levels  than  to  begin  any  serious  and  effect- 
ive working  of  it,  and  they  began  to  drive  the  level  as 
ommended.     They  adopted  this  course,  apparently 
ith  a  view  of  forming  a  company,  when  they  should 
in  a  state  sufficiently  advanced  to  be  able  to  form  a 
^correct  estimate  of  the  probable  value  of  the  mine,  and 
~~*hey  continued  to  proceed  in  this  course  till  the  middle 
of  the  year  1850,  and  in  so  doing  they  spent  several  hun- 
dred pounds.     In  June  of  that   year,  they  obtained, 
Aom  the  Earl  of  Powys,  a  lease  for  twenty-one  years  of 
the  mine,  by  which  they  were  to  pay  a  royalty  of  one- 
tenth  of  all  the  ore  raised.     Having  so  done,  and  with 
^  view  of  issuing  prospectuses,  in  order  to  form  the 
Company,  they  employed  Mr.  Bell  Williams,  a  surveyor 
*nd  land-agent,  to  examine  the  mine.     He  made  his 
import  in  the  month  of  August,  1850.     In  September 
*-he  advertisements  for  the  formation  of  the  company 
^v-ere  published,  and  Mr.  Bell  Williams's  report  was 
printed  and  circulated,    lri  the  same  month  of  Septem- 
ber, the  Plaintiff  visited  the  mine,  in  company  with  the 
^Defendant,  Richard  Broughton.     The  Plaintiff  read 
Vhese  advertisements,  and  the  report  of  Mr.  Bell  WiU 
tiams,  and  applied  to  take  shares  in  the  proposed  com- 
pany 
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pany.  On  the  12th  of  October,  1850,  he  attended  a 
meeting  for  the  purpose  of  settling  the  plan  on  which 
the  company  was  to  be  established;  and  he  took  an 
active  part  in  settling  the  draft  of  the  minute  of  the 
meeting,  and  of  the  rules  of  the  company.  At  this 
meeting  the  Plaintiff  took  250  shares,  at  8/.  each,  and 
the  Defendants,  and  Mr.  Bell  Williams,  took  other 
shares,  making  together  960,  out  of  the  1,600  shares 
of  which  the  company  was  to  consist. 


On  the  1st  of  November  following,  the  Plaintiff  again 
visited  the  mine,  in  company  with  the  Defendants, 
Robert  Broughton,  and  Bebby,  and  he  proceeded  to  ex- 
amine it  in  their  presence,  and  in  that  of  Edward 
Hampson,  the  captain  of  the  mine;  and  on  this  occasion 
Thomas  Hampson,  one  of  the  miners  working  in  it, 
raised  ore  there,  in  the  presence  of  the  Plaintiff,  for  the 
purpose  of  his  examination.  Both  the  Hampsons,  and 
other  witnesses,  spoke  of  the  mine  as  being,  at  the  time 
of  this  second  visit,  in  a  very  promising  state  and  ap- 
pearance. The  Plaintiff,  on  his  return,  took  464  addi- 
tional shares  at  the  same  price,  and  on  the  5th  of 
January  following,  he  took  five  more  shares,  making  in 
the  whole  719  shares. 


In  April  following,  the  Plaintiff  became  doubtful  as 
to  the  success  of  the  adventure  ;  he  employed  an  engi- 
neer to  examine  the  mine,  and  it  was  afterwards  ex- 
amined by  engineers  of  eminence  on  both  sides.  Their 
opinions  and  testimony  were  conflicting.  On  the  one 
side,  it  was  said,  that  the  report  of  Mr.  Bell  Williams 
was  incorrect,  in  various  essential  particulars,  and  that 
the  speculation  was  an  utter  failure,  but,  on  the  other 
side,  the  contrary  was  as  positively  asserted.  The  re- 
ports, however,  of  the  produce  of  the  mine,  up  to  the 

present 
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present  time,  showed  it  to  be  a  very  unprofitable  specu-        1853. 

lation.  >^v-^/ 

Jennings 
v. 
The  Plaintiff,  insisting  that  there  had  been  a  misre-    Brouohtow. 
presentation  in  the  advertisement  and  in  the  report  of  Mr. 
Bell  Williams,  on  the  faith  of  which  (as  he  alleged)  he 
had  taken  his  shares,  filed  this  bill,  in  October,  1851, 
against   Richard  and  Robert  Broughton,  and  Bebby, 
praying,  in  effect,  a  declaration  that  the  sales  of  the 
shares  had  been  obtained  through  the  misrepresenta- 
tions of  the  Defendants,  and  that  they  might  be  decreed 
to  repay  the  Plaintiff  the  purchase-money  and  the  calls 
paid   by  him,  the  Plaintiff  offering  to  re-transfer  the 
shares. 

*he specific  misrepresentations  alleged  by  the  Plain- 
^    ^ere: — First,  that  the  advertisement  and  report 

fe^,*^t^l  that  the  vein  of  lead  ore,  in  level  No.  3,  was  two 

^*  ^ide.    Secondly,  that  it  had  been  proved  to  be  so  for 

**  *iathoms.  Thirdly,  that "  the  lead  on  bank"  was  about 

*Y  tons,  and  would  be  available  for  a  first  dividend  to 

^  shareholders  joining  during  that  month.     Fourthly, 

^t.  the  level  No.  1  was  capable  of  yielding  sixty  tons 

Ore  in  a  distance  of  ninety  yards.     Fifthly,  that  the 

^•^  quarries  belonging  to  the  property  were  of  a  very 

*****able  description,  and  would  add  to  the  success  of 

^^  speculation;  and,  Sixthly,  they  complained  that  the, 

*^**«ral  description  of  the  mine  was  untrue  and  exagge- 
rated. 

Aflr.  Willeock,  Mr.  W.  M.  James  and  Mr.  Harrison, 
to*  the  Plaintiff. 

Mr.  fi.  Palmer,  Mr.  Giffard,  and  Mr.  Kenyon,  for 
^  Defendants. 

The 


Jennings 

9. 
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1853.  The  following  cases  were  relied  on,  Pawson  v.  Wat* 

son  (a);  Cornfdot  v.  Fowke(b);  Poster/  v.  Freeman  (c); 
Fuller  v.  Wilson  (rf) ;  Adamson  v.  Jar  vis  (e) ;  1  Story, 
Brouohton.  Fq.  Jur.(f);  Hickens  v.  Congreve(g);  Burrowes  v. 
Lock(h);  Ainslie  v.  Medlycott(i);  Dent  v.  Bennett  (k); 
Hunter  v.  ^4*Ains(/);  Attwood  v.  Small (m);  Pulsford 
v.  Richards  (n);  Edwards  v.  M'Leay(o);  Reynell  v. 
Sprye(p);  Burnes  v.  Pennell(q). 

The  Master  of  Me  Rolls  reserved  his  judgment. 


June  22.  2%e  Master  o/  f Ac  Rolls  (after  a  short  outline  of 

the  case,  proceeded). 

In  this  case  I  repeat  the  observations  I  made  in 
Pulsford  v.  Richards  (n),  that  I  entertain  no  doubt, 
that  persons  who  take  shares  upon  the  formation  of  a 
company,  and  the  directors  who  form  it,  are  contracting 
parties,  and  that  the  prospectus  and  advertisements 
issued  by  the  directors  are  the  representations,  "  quae 
dant  locum  contractui"  If  these  representations  contain 
false  statements,  which  cannot  be  made  good  by  the 
persons  who  made  them,  the  person  who  took  those 
shares,  on  the  faith  of  them,  may,  in  my  opinion,  avoid 
the  contract,  and  require  the  founders  of  the  company 
to  restore  him  to  the  position  he  was  in  when  he  took 

these 

(a)  Cowp.  785.  (k)  7  Sim.  539 ;  4  Myl.  $  C. 
(6)  6  Mee.  £  W.  358.  269. 

(c)  3  Term  Rep.  51.  (/)  3  Myl.  $  K.  113. 

((/)  3  Q.  B.  Rep.  58.  (m)  Youige%  407,  461,    537; 
(e)  4  Bing.  66.  6  CI.  $  Fin.  232,  442. 

(/)  Sect.  193,  p.  166,  2nd  ed.  (n)  Ante,  p.  87. 

(g)  4  Sim.  420 ;  4  Ruu.  562.  (o)  G.  Cooper,  308;  2  Swmut. 
(A)  10  Vet.  470.  287. 

(i)  9  Vet.  13.  (p)  1  De  Gear,  M.  h  Gov.  656. 

(q)  2  H.  L.  Cat.  497. 
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these     shares.     To  apply  what  I  said  in  that  case  to        1853. 
th&       -present,  what  1  have  first  to  consider  is  this: —      ^****/ 
wta^-t-tier  the  prospectus  and  advertisements,  so  issued,  v, 

con.«^tined  such  misrepresentation,  or  such  suppression  Brouqhton- 
of  ^x:isting  facts,  as,  if  the  real  truth  bad  been  stated, 
it  is  reasonable  to  believe,  that  the  Plaintiff  would  not 
h&ve  entered  into  the  contract;  that  is,  that  he  would 
not  fc*ave  taken  the  shares  which  were  originally  allotted 
to  ^fc*i  -ma  and  those  which  he  purchased  in  the  course  of 
tbc^-fc  year.  But  even  if  this  should  be  determined  in 
the  affirmative,  it  will  not  be  conclusive  in  the  Plain- 
tifF^^s^  favour,  because,  if  the  Plaintiff  knew  what  the  cir- 
Cli  *=«^*  stances  connected  with  the  mine  really  were,  and 
wa-^  cognizant  of  the  fact  that  these  representations 
wer^^  inaccurate,  he  cannot  afterwards  complain.  And 
**  *«•  mlways  to  be  borne  in  mind,  in  suits  of  this  nature, 
*™^-fc  the  burthen  of  proving  that  the  representations 
w^r^^  false,  and  that  he  acted  on  the  faith  of  them,  lies 
uPoi3  the  Plaintiff. 


perusal  of  the  evidence  in  this  case  confirms  an 

°"&^^rvation  I  made  in  the  course  of  the  argument,  that, 

ir*    *^ac*y  opinion,  the  Defendants  are  bound  by  the  repre- 

f^*^  ^-ations  made  by  Mr.  Bell  Williamsy  in  his  report  and 

1C*    ^—kie  advertisements  issued  by  him.     I  am  of  opinion 

^-*-j  in  these  respects,  he  acted  as  the  agent  of  the  De- 

^**  Plants,  the  lessees,  and  that  they  sanctioned  and  ap- 

P^^^ed  of  what  he  did. 


■*-  *i  considering  the  effect  of  these  documents,  a  dis- 

^^^tion   must    be  taken  between   that    part  of  them 

^<h  gives  a  general  description  of  the  prospects  and 

e*K^*  abilities  of  the  mine,  and  that  part  which  gives  a 

8P^^^jific  account  of  what  is  to  be  there  seen.     With 


*^>ect  to  the  former,  it  is  fit  to  observe,  that  the  work- 
m^^  of  a  mine  is  essentially  a  speculation  of  a  doubtful 

character ; 
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character;  that  the  most  promising-looking  mine  may 
shortly  become  unproductive,  that  the  most  unfavour- 
able appearances  in  a  mine  may  rapidly  disappear;  and; 
further,  that  this  character  is  more  prevalent  in  mines 
of  lead,  copper  and  tin,  than  in  those  of  coal  and  iron 
stone. 


The  specific  misrepresentations  alleged  by  the  Plain- 
tiff may  be  thus  divided  —  [His  Honor  here  stated 
them  (a),  and  having  examined  the  evidence  on  the  first 
and  second  points  proceeded]. 

As  to  the  first  and  second  of  these  statements,  I  am 
of  opinion,  upon  this  evidence,  that  the  Plaintiff  has 
failed  in  showing  this  statement,  as  to  the  width  and 
continuation  of  the  vein,  to  have  been  a  misrepresenta- 
tion. If  I  were  compelled  to  come  to  a  precise  conclu- 
sion on  the  subject  I  should  believe,  that  the  report  was 
accurate  at  the  time  it  was  made,  although  the  subse- 
quent workings  have  removed  it,  and  have  shown  that 
the  promises  it  held  out  were  fallacious. 

With  respect  to  the  third,  viz.  the  account  of  the  ore 
on  the  bank,  it  was  undoubtedly  inaccurate,  for  it  turns 
out  to  consist  of  barely  ten  tons.  But  the  Plaintiff 
cannot  complain  of  this,  because,  before  he  took  the 
shares,  be  knew  that  the  account  of  the  ore  on  the 
bank  had  never  been  ascertained,  and  that  fifty  tons 
greatly  exceeded  the  amount  of  it,  inasmuch  as  this 
question  was  discussed  at  the  meeting  of  12th  of  Octo- 
ber,  1850,  at  which  the  ore  on  the  bank  was  estimated, 
at  a  rough  guess,  as  twenty  tons  and  no  more,  and  set 
down  for  at  that  amount,  in  the  presence  of  the  Plain- 
tiff and  before  he  took  any  shares. 

With 

(a)  See  ante,  p.  237. 


Jennings 

if 
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With  respect  to  the  fourth  statement,  I  am  of  opinion,  1863. 
that  the  account  in  the  report  is  not,  that  the  level, 
No.  1 9  is  capable  of  producing  sixty  tons  of  ore  in  a 
distance  of  ninety  yards,  but  that  it  is  an  allegation,  Brouohton 
that  t^tie  level  there  described  has  been  driven  through 
ore,  **rl)ich,  in  the  course  of  that  operation,  yielded  that 
amou  nt  of  ore,  and  this  fact  is  proved  in  the  evidence 
in  the  cause,  although  it  took  place  before  the  Defend- 
ants bad  any  concern  in  the  mine. 

With  regard  to  the  fifth  misrepresentation,  the  slate 

quarries  are,  undoubtedly,  with  the  present  means  of 

tranaifc,  worth  nothing.     But  I  am  of  opinion,  that  the 

Plain  tiff  cannot  complain  of  this  statement,  because  it  is 

established  in  evidence,  that  before  he  took  his  shares 

the  Defendant  Bebby  stated,  that  in  his  opinion  they  were 

^orth  little  or  nothing,  and  because  it  is  clear  to  me,  on 

the  evidence,  that  in  fact  they  did  not  form  the  material 

grounds  of  the  adventure,  and  that  the  Plaintiff  relied 

upon  the  prospects  which  were  held  out  with  regard  to 

the  lead  expected  to  be  found  in  the  mine. 

I  have  already  disposed  of  the  statement  respecting 
the  general  appearance  and  promise  of  the  mine,  by  the 
observations  I  have  already  made  with  respect  to  ad- 
ventures of  this  nature;   and  the  result  of  the  whole 
evidence  is,  that,  in  my  opinion,  that  report  stated,  in 
the  most  favourable  manner,  and,  it  may  be  said,  in 
glowing  and  exaggerated  colours,  what  really  was  to  be 
found  in  the  mine,  but  I  cannot  find  such  representa- 
tions as  would  entitle  the  Plaintiff  to  avoid  the  contract 
he  has  entered  into. 

Upon  the  most  careful  review  I  am  able  to  form  of 
the  whole  subject  and  the  evidence,  it  appears  to  me, 
that  the  same  sources  of  information  were  open  to  the 

vol.  xvn.  r  Plaintiff 
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Broughtok. 


Plaintiff  and  the  Defendants,  and  that  they  alike 
availed  themselves  of  the  same  means  of  obtaining  their 
information.  The  Plaintiff  paid  two  visits  to  the  mine, 
one  before  he  took  any  shares,  and  the  other  before  he 
took  the  latter  and  larger  portion ;  and  although  I  consider 
that  the  mere  inspection  of  a  mine,  by  an  unscientific 
person,  amounts  to  little  or  nothing,  yet,  in  this  case, 
the  result  of  the  evidence  satisfies  me,  that  be  carefully 
inquired,  from  the  persons  competent  to  give  him  cor- 
rect information  as  to  the  state  of  the  lodes,  and  that  he 
examined  them  himself  to  ascertain  their  accuracy.  If 
indeed  an  ignorant  person  went  into  a  mine  for  the 
purpose  of  ascertaining  the  correctness  of  the  appear- 
ance alleged  to  exist,  and  was  shown  something  which 
he  was  told  to  be  ore,  which  in  truth  was  not  so,  I 
should  regard  it  only  as  an  additional  badge  of  fraud ; 
but  if  he  was  told  the  truth,  he  had  in  fact  an  oppor- 
tunity personally  of  testing  the  correctness  of  the  re- 
presentations made.  I  think,  on  the  evidence,  he  went 
there  for  this  purpose,  and  that  the  information  given  to 
him  by  the  miners  and  others,  on  these  visits,  was  ac- 
curate, and  that  if  he  was  deceived  thereby  it  was  by 
himself  drawing  false  and  exaggerated  inferences  from 
the  information  he  so  obtained.  I  am  of  opinion  that 
he  founded  his  conduct  in  taking  shares,  as  much  upon 
that  information,  so  obtained  in  the  mine,  as  upon  the 
statements  contained  in  the  report  and  advertisements. 
This  opinion  is  confirmed  by  what  occurred  on  the  1st 
November,  1850,  on  the  occasion  of  his  second  visit. 
At  that  time  the  mine  looked  very  favourable.  One  of 
the  men  then  at  work  raised  a  large  piece  of  ore  in  bis 
presence,  and  he  was  so  satisfied  with  the  prospects  of 
the  concern,  that  he  forthwith  procured  all  the  addi- 
tional shares  he  could  in  the  concern,  unsolicited  by 
any  one,  without  any  fresh  information,  other  than  that 
which  he  obtained  from  the  captain  of  the  mine  and 

the 
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the  men  at  work  therein,  on  the  occasion  of  this  second        1853. 
visit  v-pk^^/ 

Jennings 
v. 
I  sec  no  evidence  of  mala  fides  or  fraud  on  the  part    Brouohton. 

of  the  Defendants.  They  knew,  apparently,  as  little  of 
the  mine  as  he  did;  they  were  desirous  to  enter  into  a 
speculation  to  work  this  mine,  and  no  doubt,  at  the 
same  time,  to  make  the  most  of  the  lease  they  had  ob- 
tained from  Lord  Powys.  They  did  not  sell  the  whole 
concern;  they  retained  three-eighths  of  the  whole  interest 
and  the  entire  control  of  the  working  it,  and  they  and 
the  Plaintiff  were  so  satisfied  with  the  probable  success 
of  it,  that  in  January,  1851,  they  refused  to  part  with 
any  shares,  although  a  considerable  premium  was 
offered  to  induce  them  so  to  do.  Mr.  Bell  Williams 
also  showed  that  he  believed  in  the  accuracy  of  the  re- 
port he  had  made,  by  himself  accepting  shares  in  the 
concern. 

The  previous  workings  of  the  Defendants  I  have 

already  disposed  of  in  my  preliminary  observations.     If 

it  had  been  shown,  that  the  Defendants  had  worked  the 

mine  unprofitably  for  several  years,  and  then  finding 

that  no  profit  could  be  derived  from  it,  had  determined 

to  make  it  profitable,  by  getting  up  a  sort  of  bubble 

company,  the  case  would  have  borne  a  very  different 

aspect.    The  previous  workings  of  the  Defendants  were, 

I  am  satisfied  on  the  evidence,  only  sufficient  to  enable 

them  to  examine  and  test  the  levels  and  veins,  and  to 

pat  it  in  a  state  in  which  it  might  be  worked,  and  that 

their  plan,  from  the  beginning,  was  to  work  it  by  a 

company,  in  which  they  were  to  have  a  large  interest, 

and  over  which  they  were  to  have  the  control,  and  that 

the  previous  workings  were  made  only  with  a  view  to 

get  the  mine  into  such  a  state  that  it  might  be  worked 

by  a  company,  to  be  brought  out  for  that  purpose. 

r2  The 
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1853,  The  real  state  of  the  case  I  believe  to  be,  that  the 

v^*^,/  Plaintiff  embarked  in  this  scheme  with  his  eyes  open, 
enninos  jcnowjng  an  ^at  was  then  to  be  known,  but  with  an 
Broughton.  exaggerated  and  undue  expectation  of  success,  and  that 
he  has  now  fallen  into  the  opposite  extreme.  In  ad- 
ventures of  this  description,  so  little  can  ever  be  accu- 
rately known  of  the  future  produce  of  the  mine,  that  the 
expectations  of  success  probably,  in  a  great  degree,  de- 
pend on  the  temperament  of  the  person  who  engages  in 
them,  and  most  persons  are  apt  to  believe,  that  the  pre- 
sent appearances  will  continue,  whether  for  good  or 
evil. 

But  reviewing  the  whole  matter,  as  carefully  and  as 
attentively  as  I  can,  I  entertain  no  doubt,  that  the 
Plaintiff  did  not  embark  in  this  speculation,  in  conse- 
quence of  or  on  the  faith  of  any  misrepresentation  made 
by  the  Defendants,  respecting  the  character  of  this  mine 
and  the  probable  chances  of  success  in  working  it. 

The  result  therefore  is,  that  the  bill  must  be  dismissed, 
and  with  costs. 


Note. — Affirmed,  upon  appeal,  by  the  Lords  Justices,  March  30, 
1854. 
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GOSLING  v.  TOWNSHEND. 

June  22. 
T^HE  testator  devised  all  his  freehold,  leasehold  and  In  a  gift  to  j<. 
copyhold  and  personal  estates  to  three  trustees,  limitation  of 

upon   trust  to  sell  and  convert  the  same  into  money,  !5'ere*9»7*11* 

j  ,,,..,,  .11    if  be  should 

and    pay,  apply  and  divide  the  monies  to  anse  by  such  happen  to  die 

sale  into  three  equal  parts  or  shares,  that  is  to  say,  one  j^"?^^ 

equal  third  part  or  share  to  his  son  Joseph  Gosling,  one  such  issue,  the 

equal   third  part  or  share  thereof  to  his  son  Thomas  j^j  reS«nce 

Morten  Gosling,  one  other  equal  third  part  or  share  to  the  death  of 

thereof  to  his  daughter  Hannah  Fammond,  for  her  se-  to  that  of 

parate  use,  and  from  and  after  the  decease  of  his  said  *«  stater. 
\        ,  .  A.,  therefore, 

daughter,  leaving  lawful  issue  her  surviving  under  the  does  not  take 

age  of  twenty-one  years,  upon  trust  to  accumulate  for  JjJ,^   utc  m" 

their  benefit  as  therein  mentioned.  He  continued  thus : — 

"  Provided  always  and  in  case  any  of  my  said  children 

or  grand-children  shall  happen  to  die  without  leaving 

lawful  issue,  then  I  direct,  that  the  share  of  him,  her  or 

them  so  dying,  of  and  in  the  interest,  rents  and  annual 

income  arising  from  the  sale  of  my  said  real,  leasehold, 

copyhold  and  personal  estate  and  effects,  or  otherwise, 

shall  go  to  the  survivors  of  them,  my  said  children  and 

grandchildren  (as  the  case  may  be),  their,  his  or  her  heirs, 

executors  or  administrators,  absolutely  and  for  ever. 

"Provided  also,  that  if  any  of  my  said  children 
or  grand-children  shall  happen  to  die  leaving  lawful 
issue  of  him,  her  or  them,  then  the  share  or  shares  of 
him,  her  or  them,  so  dying,  of  and  in  the  said  rents, 
interest  and  monies  arising  from  my  said  real  and  per- 
sonal estate  shall  go  to  and  be  equally  divided  amongst 
such  issue,  as  they  severally  and  respectively  attain  to  the 

age 


246 


CASES  IN  CHANCERY. 


1853. 


age  of  twenty-one  years,  who  are  to  take  per  stirpes, 
and  equally  amongst  them,  if  more  than  one;  but  if  only 
one,  then  such  one  to  take  the  share  his,  her  or  their 
parents  would  have  taken,  if  living." 


The  testator  died  in  May,  1841,  and  a  question  arose, 
upon  the  construction  of  his  will,  whether  the  gift  to 
the  two  sons  was  an  absolute  gift,  or  amounted  only  to 
an  estate  for  life,  with  remainder  over,  by  way  of  sub- 
stitution to  their  children  respectively. 

Mr.  Roupell  and  Mr.  Shebbeare,  for  the  Plaintiff. 
The  testator  has  directed  the  two-thirds  of  the  property 
to  be  paid  over  to  his  sons  without  any  limit  as  to  in- 
terest. This  alone  would  be  an  absolute  gift.  But  be 
subsequently  gives  their  shares  over,  on  the  contingency 
of  their  happening  to  die  leaving  no  issue.  This  con- 
tingency must  refer  to  the  deaths  of  the  sons,  under 
such  circumstances,  in  the  testator's  life-time,  in  which 
case  alone  the  children  are  substituted.  The  sons,  having 
survived  the  testator,  are  therefore  absolutely  entitled. 
They  cited  Clayton  v.  Lowe  (a) ;  Gee  v.  Corporation  of 
Manchester  (b) ;  Bindon  v.  Earl  of  Suffolk  (c). 

Mr.  R.  Palmer  and  Mr.  Giffard,  contra,  referred  to 
Edwards  v.  Edwards (d)  as  directly  in  point. 

The  Master  of  the  Rolls. 


I  think  I  cannot  hold  that  this  is  an  absolute  gift  to 
the  sons,  without  overruling  my  own  decision  in  Ed- 
wards v.  Edwards.  It  appears  to  me  it  is  the  very  case 
which  I  distinguished  there  and  made   an  exception. 

Where 


(a)  5  Barn.  £  Aid.  636. 
(6)  Q.  B.,  January  13,  1852. 


(c)  1  P.  Wm.  96. 

(d)  15  Beav.  357. 


ToWNSHBHD. 
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Where  a  period  of  distribution  is  fixed,  and  the  testa-        1863. 
tor  speaks  of  a  death  previous  to  that  time,  the  death,      ^T^^ 
thus  spoken  of  as  a  contingency,  must  refer  to  that  period  v. 

of  distribution.  But  if  a  testator  gives  a  legacy  to  A.,  but 
if  A.  die  without  leaving  issue  then  to  B.9  to  what  period 
can  that  be  referred,  except  to  the  whole  period  of  A.'s 
life  ?  It  appears  to  me  to  be  the  very  distinction  that 
was  drawn  in  the  case  of  Farthing  v.  Allen  (a),  and 
which  I  drew  in  Edwards  v.  Edwards  (6). 

The  case  of  Gee  v.  The  Corporation  of  Manchester  is 
distinguishable  from  this  in  some  respect,  which  is  very 
peculiar.  If  I  was  right  in  the  conclusion  I  came  to  in 
Edwards  v.  Edwards  (&),  which  has  not  been  appealed 
from,  where  I  expressly  stated,  that  where  the  gift  is  to 
A.,  and  if  he  shall  die  without  leaving  a  child  to  J9.,  the 
legacy  vests  in  J3.,  if  at  any  time,  whether  before  or 
after  the  death  of  the  testator,  A.  should  die  without 
leaving  a  child,  I  cannot  hold  differently  in  this  case, 
without  reversing  my  own  decision,  for  I  find  it  totally 
impossible  to  distinguish  the  two  cases. 

I  remember  taking  great  pains  in  that  case,  and  after 
looking  through  the  authorities,  I  was  satisfied  with  the 
result  which  I  there  stated.  If  I  was  wrong  in  that 
case,  I  must  still  adhere  to  and  follow  it,  until  I  shall 
be  corrected  by  a  higher  authority. 

I  am  of  opinion,  that  the  sons  did  not  take  abso- 
lute interests,  and  that  on  their  deaths  their  shares 
would  go  over  either  to  their  issue  (if  any),  or  to  the 
other  children  (c). 

(a)  2  Madd.  310;  2  Jarman  (c)  Affirmed  by  the  Lord  Chan- 
cm  Wills,  688.                                    cellor  and  Lords  Justices,  August 

(b)  15  Beav.  363.  4th,  1853. 
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1852. 
June  1. 

1863#  DOWLING  t;.  HUDSON. 

June  22,  23. 

dereduTdSte  HTHE  testator  expressed  himself  as  follows :— "  First, 
to  be  paid  by  I  order  and  direct,  that  all  my  just  debts  and 

anVafter*0™'    ^uneral  expenses  shall  be  paid  by  my  executors,  as  soon 

givinglegacies,  after  my  decease  as  may  be  convenient." 
he  gave  the 
residue  of  his 

real  and  per-         ne  then  directed  an  annual  mass  for  the  repose  of 

tonal  estate, 

subject  as         his  soul,  the  expenses  to  "  be  defrayed  out  of  the  residue 

aforesaid,  to  0j  fa  esta(eS;"  anc|  he  gave  his  wife  and  sister  annui- 
appointed  A.  ties,  "  to  be  charged  and  chargeable  on  his  property  at 
cutors.  C  Held  H'9^  Park"  He  next  bequeathed  to  his  daughter,  Anne 
that  if  the  '  Hudson,  u  the  sum  of  2,000Z.  sterling,"  to  be  paid  on 
charged  on  the  ner  day  of  marriage.     He  gave  his  son  Hugh  certain 

real  estate,  the  leasehold  houses,  provided  he  attained  twenty-one,  sub- 
debts  must  also  .  ,     ,       ,  ,      , 
be  charged       ject  to  the  head  rents  and  other  charges, 
thereon,  and 
that  therefore 
A.  was  able  to       He  proceeded,  "  And  as  to  all  the  rest,  residue  and  re- 

celpJfortlta     n^ainder  of  my  property,  real,  freehold  and  personal,  in 

purchase-  Great  Britain  and  Ireland,  or  elsewhere,  I  give,  devise 

money  of  the  ? 

real  estate,        and  bequeath  the  same,  subject  as  aforesaid,    to  my  son 

which  relieved  pa,n-c£  Hudson.  He  appointed  his  son  Patrick  Hud- 
a  purchaser  \  r 

fromtheneces-  son  and  J.  C.  M'Cann  his  executors, 
sity  of  seeing 
to  its  applica- 
tion. The  testator  died  in  1840. 


Patrick  Hudson  received  personal  estate  to  the 
amount  of  about  3,600/.,  which  he  misapplied.  He 
sold  a  freehold  house  of  the  testator,  situate  at  Bath,  to 
the  Defendant  Henry  Bell,  who  had  notice  of  the  will. 
The  house  was  conveyed  in  June,  1850. 

Patrick 
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Patrick  Hudson,  after  having  misapplied  the  estate, 
absconded,  without  paying  the  legacy  of  2,000/.,  be- 
queathed to  the  testator's  daughter  Anne,  who,  by  this 
bill,  sought  to  charge  it  upon  the  Bath  house,  purchased 
bjWLr.Bcll{a). 

The  bill  had  been  taken  pro  confesso  against  Patrick 
Hudson,  and  the  contest  now  remained  between  the 
Plait*  taff  and  TAr.Bell 

Mr.   R.  Palmer  and   Mr.  Dean,  for  the   Plaintiff. 
First,  the  legacies  are  charged  upon  the  real  estate,  for  it 
is  devised  to  Hudson,  "  subject  as  aforesaid,"  i.  e.  subject 
to  the  prior  legacies.    The  blending  of  the  real  and  per- 
sonal estate,  in  the  residuary  gift,  is  also  sufficient  to 
•    charge  the  legacies  on  the  real  estate ;  Hassel  v.  Has- 
*el(fr);  Bench  v.  Biles  (c) ;  Cole  v.  Turner  (d);  Mire- 
louse  v.  Scaife  (e).    The  purchaser  was  therefore  bound 
to  see  to  the  payment  of  the  legacies.     Secondly,  the 
debts  are  not  charged  on  the  real  estate,  for  they  are  to 
he  paid  by  the  testator's  "  executors,"  i.  e.  out  of  any 
estate  vested  in  them,  and  unless  land  be  devised  to  the 
executors,  it  will  be  presumed   that  payment  is  to  be 
made  exclusively  out  of  those  funds,  which,   by  law, 
devolve  on  the  executors,  in  their  representative  cha- 
racter ;  2  Jarman  on  Wills  (/) ;  consequently  the  estate, 
^hich  is  devised  to  one  only  of  the  two  executors,  and 
in  his  character  of  relation,  and  not  of  executor,  is  not 
charged  with  the  debts;   Warren  v.  Davies(g).     The 
vendor,  therefore,  had  no  power  to  give  a  valid  discharge 
for  the  purchase-money,  and  the  Plaintiff's  legacy  still 
remains  a  charge  on  the  estate. 

.      Mr. 

(«)  See  14  Beac.  423.  (e)  2  Myl  <jr  Cr.  708. 

W  2  DicA.  527.  (/)  Page  523. 

(0  4  Mad.  187.  (g)  2  Myl.  $  K.  49. 

(<*)4Itai.376. 
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1863.  Mr.  Lloyd  and  Mr.  C.  C.  Barber,  contra,  for  the  De- 

fendant Bell.  First,  there  is  no  charge  of  the  legacies 
on  the  real  estate.  The  words  "  subject  as  aforesaid9' 
are  satisfied  by  the  charge  of  the  annual  mass,  "  out 
of  the  residue  of  his  estates,"  and  of  the  head  rent,  &c. 
on  the  leasehold.  Secondly,  if  the  legacies  are  charged 
thereon,  so  also  are  the  debts,  and  this  would  confer  on 
Patrick  Hudson  full  power  to  give  valid  receipts  for 
the  purchase-money,  and  would  relieve  the  purchaser 
from  the  obligation  to  see  to  its  due  application;  Ball 
v.  Harris  (a) ;  Sugderis  Concise  View,  &c.  (6).  The  same 
result  follows  from  the  circumstance  of  the  legatee  being 
an  infant,  incapable  of  concurring  when  the  time  of 
sale  arrived;  Sowarsby\.Lacy(c),  and  Sug den's  Concise 
View,  &c.  (d).  Thirdly,  at  all  events,  the  personal 
estate  was,  in  the  first  instance,  applicable  to  the  pay- 
ment of  the  legacies,  and  the  real  estate  was  only 
charged  in  aid  of  it  in  case  of  a  deficiency ;  but  being 
sufficient,  the  charge  on  the  real  estate  never  arose,  for 
it  was  not  made  liable  for  the  trustee's  defaults ;  Sug- 
dens  Concise  View(c). 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls. 

It  is  impossible  to  hold  that  the  legacies  are  charged 
on  the  real  estate  without  holding  that  the  debts  are 
also  charged. 

If  the  testator  had  said,  "  I  order  and  direct  my 
legacies  to  be  paid  by  my  executors,"  and  without 
giving  any  real  estate  to  them,  these  words  would  not 

create 

(a)  4  MyL  $  Cr.  264.  (d)  Sect.  6,  p.  519. 

(6)  Sect  5,  p.  518.  (e)  Page  518,   11.  (1),  citing 

(c)  4  Mad.  142.  1  Salk.  153. 


! 
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create  a  charge  of  debts  on  the  real  estate;  but  if  the       1863. 
will  went  on,  without  any  intermediate  gift,  to  say, 
"  and  subject  as  aforesaid,  I  give  all  the  rest,  residue 
and  remainder  of  my  real  estate  to  A."  I  should  col- 
lect, without  doubt,  that  the  words  "  subject  as  afore- 
said" would  subject  the  real  estate  to  the  direction  to 
pay    the  debts,  for  there  is  nothing  else  to  which  it 
would  be  applicable,  and,  unless  applied  to  that  prior 
charge,  the  words  would  be  unmeaning.     If,  in  addi- 
tion, he  had  directed  his  legacies  to  be  paid,  I  should 
also  be  of  opinion  that  the  charge  would  apply  both  to 
debts  and  legacies.    On  what  just  ground  could  the 
Court  come  to  a  conclusion  that  it  included  the  lega- 
cies,  but  excluded  the  debts?    If  one  only  had  been 
mentioned,  that  alone  would  be  charged;   and  both 
being  previously  mentioned,  both  are  charged. 

Tie  Court  has  leant  to  holding  debts,  more  especially, 
*°  l>«  a  charge  on  real  estate,  for,  as  Lord  Kenyon  ob- 
Be*^v«d,  the  inclination  of  the  Court  is  to  find  a  desire, 
°**  *:he  part  of  testators,  to  be  honest  in  the  wills  they 
make. 

X  do  not  refer  to  the  fact  that  the  mass  is  charged  on 
*■»»  "residue  of  his  estates."  It  is  only  material  to  this 
^xt^ent: — That  if  the  charge  is  to  be  restricted  to  this, 

*t  'W-ould  exclude  both  the  legacies  and  debts;  and  that 

l*  **ot,  it  would  extend  to  both. 

I  am  of  opinion  that  the  purchaser  was  not  bound  to 
^^  to  the  application  of  the  purchase-money,  and  that 
^  h  not  liable  to  make  good  these  charges. 
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WEALE  v.  OLLIVE. 

June  23. 

This  Court  HP  HE  testator  possessed  a  number  of  United  States 

avolunteer by  ^ank    snares>  which   were    transferable    by  ap- 

making  effec-  pearing  or  by  attorney  at  the  bank.     Being  at  Lyons, 

pletegift.      "  he,  in  July,  1845,  wrote  to  the  Defendant  OUive,  his 

A.B.  di-      nephew,  and  speaking  of  the  certificates  (some  of  which 
rected  the  cer-  . 

tificates  of        the  Defendant  had  received  from  the  testator's  agents, 

S^&lnk  and  tbe  otherS 5n  a  tin  boX  at  the  Bank  of EnS1"™1*  and 
shares  stand-     for  the  latter  of  which,  the  testator  sent  his  nephew 

name  tobe  an  or^er  to  receive),  he  said: — " The  whole  of  the  con- 
delivered  to  tents  of  the  said  box,  /  make  a  free  gift  to  you,  from 
and  in  a  letter  Pure  affection,  and  require  no  remuneration  of  any  kind 

*?  him18tatedj  in  return  for  it"  The  testator  also  wrote  to  Messrs. 
that  "he  made 

a  free  gift  of     Barings,  to  transfer  the  shares  to  the  Defendant,  "  as 

J  S  also exe-  lt  was  '"s>  ^e  testators>  y,ls^i  to  m&ke  him  a  free  gift 
cuted  a  power  of  the  whole  amount,  for  his  own  use,  and  renounce 
ringthe shares  any  c^m  °f  expectancy  from  him  for  the  same,  from 

but  which  was'  this  day,  July  16th,  1845." 

not  acted  on  in 

ii.B.'slife. 

being  found  in      Shortly  afterwards,  a  power  of  attorney  for  transfer- 

J.B/sname    ring  the  shares  into  the  Defendant's  name  was  for- 

at  his  death, 

were  held  to      warded  from  England  to  the  testator,  for  his  execution, 

form  part  of     wnich  he  accordingly  executed  and  returned.  The  shares 

his  personal  °  J 

estate.  being  very  depreciated,  the  Defendant,  with  the  know- 

ledge and  approval  of  the  testator,  did  not  transfer  the 
shares  before  the  testator's  death. 


The  testator  died  in  January,  1847,  and  the  Defend- 
ant, OUive,  now  claimed  the  shares. 

Mr. 
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Mt.  R.  Palmer  and  Mr.  Cankrien,  for  the  Plaintiffs,        1863. 
argued,  that  as  the  shares  still  remained  in  the  testator's 
naine,  they  now  formed  part  of  his  personal  estate. 

Mr.  Teed  and  Mr.  Schomberg,  for  the  Defendant, 

argued,  that  there  had  been  a  valid  and  effectual  gift 

of  the  shares  made  to  Ollive,  or  a  sufficient  declaration 

of  "trust  in  his  favour.    They  cited  Ex  parte  Pye  (a), 

whe«  a  testator  directed  an  agent  in  France  to  purchase 

ai*    annuity  for  his  natural  daughter,  and  the  annuity 

**^3    purchased  in  the  name  of  the  testator,  who  sent  a 

P°W'er  of  attorney  authorizing  its  transfer,  which  was  not 

acted  on  until  after  his  death.     Lord  Eldon  said,  that 

too   testator  had  committed  to  writing  what  seemed  to 

Qlt^   a  sufficient  declaration,  that  he  held  this  part  of  the 

es*^.te  in  trust  for  the  annuitant  (6). 

A*3r.  Roupell  and  Mr.  Knight,  for  other  Defendants. 

Z^he  Master  of  the  Rolls. 

I    think  the  case  of  Ex  parte  Pye  does  not  con- 

a*-*^*3te  this  a  declaration  of  trust.  It  is  clear  that  the  tes- 

t*^^c^r  did  not  intend  to  execute  any  declaration  of  trust, 

****%.  to  give  the  shares  to  his  nephew.    He  wrote  letters 

^■**^i  did  everything  he  could  in  that  way,  but  the  gift 

^^^  never  completed.     In  Ex  parte  Pye,  the  testator 

^"t^cted  an  annuity  to  be  purchased  for  the  benefit  of 

^  lady,  but  she  being  married  and  a  lunatic,  the  agent 

P^Tchased  it  in  the  name  of  the  testator,  and  not  of  the 

l^dy;  and  the  testator  afterwards  executed  a  power  of 

**-t©rney,  authorizing  its  transfer  to  her.     Lord  Eldon 

bought,  that  an  annuity  having  been  created  expressly 

for 
(a)  18  Kef.  140.  (6)  18  Ve$.  150. 
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for  this  lady,  the  testator  had,  by  writing,  constituted  a 
trust  fund  for  her  benefit. 

In  this  case,  if  the  testator  had  said,  that,  until  the 
transfer,  he  would  hold  the  shares,  for  his  nephew's 
benefit,  and  pay  him  the  dividends,  that  would  have 
been  a  sufficient  declaration  of  trust.  Here,  the  inten- 
tion was  not  completed ;  nothing  was  done  to  make  the 
gift  effectual,  and  the  case  must  be  governed  by  the 
ordinary  rule,  which  is,  that  the  Court  will  not  assist  a 
volunteer  by  making  effectual  an  incomplete  gift. 


June  22,  23. 

A  devise  to  A. 
and  his  "  law- 
ful heirs" 
creates  a  fee 
and  not  an 
estate  tail. 
The  addition 
"  lawful"  in 
no  degree 
affects  the 
word  "  heirs," 
for  the  quali- 
fication of 
bein^  "  law- 


MATHEWS  v.  GARDINER. 


rpHOMAS  HUGHES,  by  his  will  dated  in  1840, 

devised  and  bequeathed  to  two  trustees  and  their 

heirs,  all  his  real  estate  and  money,  upon  certain  trusts, 

for  the  benefit  of  his  wife  and  daughter,  during  his 

wife's  widowhood.     He  then  proceeded: — uAnd  from 

and  immediately  after  the  death  or  second  marriage  of 

my  said  wife,  upon  trust  to  assign,  transfer,  and  make 

over,  the  whole  of  my  said  real  estate  and  monies  unto 

my  said  daughter  Sarah,  to  hold  to  her  and  her  lawful 

ful" is  implied  heirs;  but  in  case  she  shall  not  happen  to  leave  any 
in  the  word  ,  .     '    ,  „  ,         , 

"  heirs."  child,  then  upon  trust  to  assign,  transfer,  and  make 

testato^et°      over  my  ^arm>  ca"e(l  the  Warren  Lodge  Farm,  unto 

daughter  "and  Thomas  Hughes  (his   nephew),  his  heirs  and  assigns 

her  lawful  r        __      „ 

heirs,"  •«  but 

in  case  she 

should  not 

happen  to 

leave  any 

child,"  then  to 

his  nephew 

and  his  heirs. 

Held,  that  the  daughter  took  a  fee  simple,  with  an  executory  devise  over  to  the  nephew. 


for  ever." 

In  a  subsequent  part  of  his  will,  the  testator  directed, 

that 
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that  in  case  his  said  daughter  should  "happen  to  die        1853. 

without  leaving  any  child,  his  trustees  should  take 
lis  other  property,"  except  Warren  Lodge  Farm,  as 
tenants  in  common;  and  he  then  gave  certain  pecu- 
niary legacies. 

The  daughter  married  the  Plaintiff,  Mr.  Mathews, 

and     an  indenture  was   executed  and  acknowledged, 

irhich  purported  to  bar  the  supposed  entail  of  the  real 

est^t^  and  to  resettle  the  same.    The  question  was, 

wk^Cfcer,  under  the  devise,  the  daughter  took  an  estate 

to,'»  oran  estate  in  fee  with  an  executory  devise  over. 

**■•.  Roupell  and  Mr.  Bevir,  for  the  Plaintiff.  The 
^ord  s  of  the  devise,  to  the  testator's  daughter  and  her 
"  l^v^ful  heirs,"  creates  an  estate  tail,  for  "lawful  heirs" 
i**^cit*.  lineal  heirs  or  heirs  of  the  body  of  the  daughter 
ber»e]f#  The  expression  "  lawful  heirs"  is  equivalent  to 
*'  b^irs  lawfully  begotten,"  which  have  been  held  to 
create  an  estate  tail;  Nanfan  v.Legh(a).     Wherever 

w  ^*rords  used  by  a  testator  show,  that  by  the  "  heirs" 

°*  ^    devisee  lineal  heirs  are  meant,  they  are  held  to 

tte^.fce  an  estate  tail. 

*^l*e  limitation  over  on  failure  of  "  lawful  heirs"  to  the 

nepY*ew,  who  was  the  collateral  heir,  also  shows,  that 

by  t.lij8  expression,  heirs  general  were  not  included,  and, 

consequently,  the  heirs  are  limited  to  those  of  the  body 

of  the  daughter,  and  an  estate  tail  is  created,  as  in 

Vutton  v.  Engram  (&).    The  word  "  child,"  moreover, 

in  the  gift  over,  shows  that  the  testator  meant,  by  the 

previous  words,  "lawful  heirs,"  heirs  of  the  body  of  his 

daughter.    The  word  "heirs"  may  be  qualified  by  the 

word  "  child ;"  Jarman  on  Wills  (c) ;  Doe  d.  Jearrad  v. 

Bannister 

(a)  7  Taunt.  85.       (b)  Cro.  Jac.  427.        (c)  Vol.  2,  page  325. 
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Mathews 

v. 
Gardiner. 


Bannister  (a).  Again,  where  the  testator  intended  to 
create  a  fee,  he  did  it  by  apt  words,  as  in  the  gift  to 
the  trustees  and  their  heirs. 

Mr.  Rase fiy  for  Mrs.  Mathews.  There  is  an  intention 
apparent  in  this  will  that  the  estate  should  not  go  over 
until  a  general  failure  of  issue  of  the  daughter.  For  if 
the  daughter  should  have  a  child  who  died  in  her  life 
leaving  children,  could  the  testator  have  intended  the 
estate  to  go  over  to  the  nephew,  while  there  were  issue 
of  himself  and  his  daughter  in  existence  ?  Wherever 
you  find  an  intention  that  the  limitation  over  should 
take  effect  only  upon  a  general  failure  of  issue  of  the 
first  devisee,  then  that  first  devisee  will  take  an  estate 
tail.  The  intention  of  the  testator  is  evident,  from  the 
use  of  the  word  " child,"  in  the  gift  over,  which  is 
nomen  collectivum,  and  is  equivalent  to  "issue."  He 
merely  shows  that  he  meant  by  "  lawful  heirs,"  heirs  of 
the  body  of  his  daughter,  and  not  heirs  in  the  wider 
meaning  of  the  term ;  consequently,  the  daughter  takes 
an  estate  tail ;  Tenny  v.  Agar  (&) ;  Doe  d.  Jones  v. 
Davies  (c) ;  Raggett  v.  Beaty  (d).  He  also  referred  to 
1  Vict.  c.  26,  s.  29. 

Mr.  Lloyd,  Mr.  Brandram,  Mr.  R.  Palmer,  and  Mr. 
Elderton,  contra,  were  not  heard. 


The  Master  of  the  Rolls. 

My  present  impression  is,  that  this  is  a  fee,  with  an 
executory  devise  over ;  but  out  of  respect  to  the  argu- 
ments, I  will  look  into  the  authorities  bearing  upon  the 
case. 

The 

P.    512;     5 


(a)  7  Met.  *  W.  297. 
(6)  12  East,  253. 
(c)  4  Barn.  4*  Ad.  43. 


(d)2   Moo.   £ 
Bing.  243. 
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1863. 
T^^be  Master  of  the  Rolls. 

I    tiave  fully  considered  this  case,  and  I  am  confirmed 
in  t"he  view  which  I  took  of  it  at  the  hearing.     I  am       jUne23. 
satu^-fied,  that  this  is  a  devise  in  fee  simple,  with  an  exe- 
cute* ^ny  devise  over.    The  words  are: — "Upon  trust  to 
assi^^u,  transfer,  and  make  over,  the  whole  of  my  said 
real         estate  and  monies  unto  my  said  daughter  Sarah, 
to  It  *^ld  to  her  and  her  lawful  heirs;  but  in  case  she  shall 
not     -  lappen  to  leave  any  child,  then"  there  is  a  gift 
ove"*~^      Now,  with   respect  to  the  first  part  of  the 
clat*  «e,  the  word   "  heirs"  is,  in  no  degree,  qualified  or 
^^^ted  by  the  word  "lawful"  which  precedes  it,  just 
88 1  "t    makes  no  difference  if  you  prefix  the  word  "legi- 
ton^*.-te"  to  children,  or  "credible"  to  witness.     It  is 
no  m^nore  than  is  implied  in  the  simple  word  "heirs."    It 
18  ^^^ry  different  from  a  devise  to  A.  and  his  "heirs  law- 
full  j^  begotten,"  for  there  the  Court  infers,  that  the 
e8t^'^e  is  to  go  to  A.  and  to  the  heirs  lawfully  begotten 
°' -^^-  ,,  which  words  of  limitation  would  clearly  confer  an 
<*fe^*e  tail. 


be  only  mode  by  which  I  can  construe  this  to  be  an 
est^*  *fce  tail  is,  by  holding  that  the  words  "  shall  not  hap- 
pen    to  leave  any  child,"  imply  an  indefinite  failure 
of      issue.      Now,  I   entertain    no   doubt,   that  if   an 
e&t^te  be  given  in  fee  or  for  life,  and  it  is  afterwards 
gj^en  over  after  an  indefinite  failure  of  issue,  the  first 
e*t^te  is  construed  to  be  an  estate  tail  for  the  purpose 
of  giving  effect  to  the  testator's  general  intention.    The 
question  is;  whether  I  can  hold  the  words,  "but  in  case 
&fce  shall  not  happen  to  leave  any  child"  to  mean  an 
indefinite  failure  of  issue.     I  find  no  case  to  lead  me  to 
any  such  conclusion. 
vol.  xvii.  s  There 
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There  are  some  cases  in  which  the  Court  has  held 
"children"  to  be  synonymous  with  "issue ;"  but  if  I  were 
to  hold  that  the  words  "in  case  she  shall  not  happen  to 
leave  any  child"  meant  an  indefinite  failure  of  issue,  I 
should  be  unsettling  a  very  large  class  of  cases.  In  the 
case  of  Doe  d.  Smith  v.  Webber  (a),  there  was  a  gift  to 
a  niece  in  fee,  and  if  she  should  happen  to  die  leaving  no 
child  or  children,  then  over  to  another  person,  paying 
1,000/.  to  her  executors,  or  to  such  persons  as  she  should, 
by  her  will,  appoint.  The  Court  of  Queen's  Bench, 
in  that  case,  held  "  issue"  and  "children"  to  be  synony- 
mous, and  yet  held,  that  this  was  a  devise  of  a  fee  simple, 
with  an  executory  devise  over ;  and  that  by  reason  of 
the  payment  which  was  directed,  it  was  intended  to  take 
effect  upon  the  death  of  the  first  heir.  In  another  case 
of  Doe  d.  King  v.  Frost  (6),  where  a  testator  devised  to 
his  son  in  fee,  and  if  he  should  have  no  children  or  child 
or  issue,  the  estate,  upon  the  decease  of  the  son,  was 
to  become  the  property  of  the  testator's  heir  at  law, 
and  to  be  subject  to  such  legacies  as  the  son  might 
leave  to  the  younger  branches  of  the  family :  it  was 
held,  that  the  son  took  the  fee,  with  an  executory 
devise  over,  because  it  was  contemplated,  that  this 
was  to  take  effect  immediately  upon  the  death  of  the 
son. 

I  think  that  the  words,  "  in  case  she  shall  not  happen 
to  leave  any  child"  mean  "in  case  she  shall  not  happen 
to  leave  any  child  at  her  death."  I  think  this  is  the 
rational  and  plain  meaning  of  these  words ;  and  if  so, 
the  gift  cannot,  in  my  opinion,  consistently  with  a  large 
class  of  cases,  which  I  do  not  now  think  it  necessary 
to  go  into,  be  construed  as  anything  but  a  fee  simple, 

with 


(a)  1    Barn.  $  Aid.   713;  2 
Jarman  on  Wills,  437. 


(6)  3  Barn,  if  Aid.  546;    2 
Jarman  on  Wills,  439. 
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with  an  executory  devise  over.  I  must  therefore  hold, 
that  the  suffering  of  the  recovery  has  not  given  the  wife 
a  right  to  the  estate.  Mathews 

Gardiher. 


HOLGATE  v.  HAWORTH. 

June  22. 
T*HE  intestate  died  in  May,  1849,  leaving  four  next  of  An  adminis- 
kin.    The  Defendant  immediately  took  out  ad-  jjj^ij^ 
m"*istration,  and  within  six  months  received  6,859/.  tained aba- 
Having  made  some  payments,  he  retained  the  balance  3)700?.  in  his 

,n  I*  is  hands,  which  was  ascertained  in  this  suit  to  hands  for  three 

years.   He  was 
amoxint  to  3,700/.    A  suit  for  administration  had  been  charged  with 

instituted  by  another  party,  in  the  Duchy  Court  of  ^jj^S 

bm^zaster,  on  the  7th  of  November,  1850,  to  which  the  his  costs  of  an 

Wai«tiff,  who  was  entitled  to  one-fourth  of  the  residue,  St^lSSr 

***        made  a  Defendant,  but  did  not  come  in.    The  ak°»  ^at  the 
1  nendencv  of  a 

adm  i  nigtrator  paid  the  other  three  next  of  kin  their  guk  for  admi- 

shar-^g  and  obtained  a  release.  nistration,  in 

'  the  Duchy 

Court  of  Jjanr 

T"i*is  cause  now  came  on  for  further  directions.  tSf  tune"  was 

no  justifica- 
^^  t.  Elmsley  and  Mr.  Pemberton,  for  the  Plaintiff,  „on-invest- 

ask^d  that  the  Defendant  might  pay  the  costs  of  suit,  ment-  _   .  . 

A  1.1  -ii  An  adminis- 

ati<*     be  charged  with  interest  on  his  balances.    They  trator  settled 

ak<*    argued,  that,  at  all  events,  the  Plaintiff's  share,  ^f  fou?n«t°of 
*to*dh  alone  remained  unpaid,  ought  not  to  bear  the  kin,  and  the 
*bole  costs  of  the  suit  for  administration.  instituteTa"* 

suit  for  admi- 

Hr.  W.M.James  and  Mr.  Hare,  for  the  administrator,  held  that  his 
argued,  that  the  pendency  of  the  suit  in  the  Duchy  gj»»  ™n°£Iy 
Court  was  a  sufficient  excuse  for  the  non-investment,  as  fourth  of  the 
the  parties,  if  they  wished  the  investment,  ought  to  have  C08ts* 
taken  proper  steps  for  that  purpose,  by  moving  to  have 
the  assets  brought  into  Court,  or  for  a  receiver. 

s  2  Mr. 
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1853.  Mr.  Bagshawe,  for  another  party. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Defendant,  the  administra- 
tor, is  entitled  to  his  costs  of  this  suit,  which  he  must 
deduct  out  of  the  estate  generally,  and  that  the  Plaintiff 
is  afterwards  entitled  to  one-fourth  of  the  residue  of  the 
estate. 

I  am  also  of  opinion,  that  the  pendency  of  the  suit 
in  the  Duchy  Court  of  Lancaster,  in  which  the  Plaintiff 
did  not  come  in  and  could  not  be  compelled  to  come  in, 
is  not  a  sufficient  justification  for  the  Defendant's  re- 
taining the  balance  due  to  the  Plaintiff  in  his  hands  for 
three  years.  The  Defendant  is  liable  to  pay  the  Plain- 
tiffs share,  and  interest  from  one  year  after  the  intestate's 
death ;  and  the  Defendant  can  impose  on  the  Plaintiff's 
share  only  one-fourth  of  the  cost  of  this  administration 
suit. 


ROBINSON  t;.  WEBB. 
June  27. 
A  testator        HP  HE  testator  expressed  himself  as  follows : — "  I  give, 

b/u^rifed"]?  devise,  and   bequeath    my   lands   and  property, 

lands  and  pro-  whatsoever,  in  South  Australia,  together  with  the  rents 

everhT Au^  an(*  arrears  °f  rents  ^ue  to  me  at  the  time  of  my  de- 
cease, in  respect  of  the  same,"  unto  my  friends  Sir 
Henry  Webb,  Bart,  and  Edward  Wm.  Jerningham, 
Esquire,  their  heirs  and  assigns,  as  tenants  in  common; 

but 


tralia"  to- 
gether with 
the  arrears  of 
rents,  to  A, 
and  B.  "  their 
heirs  and  as- 
signs," and  he 
gave  the  re- 
sidue of  his  estate  and  effects  to  C. 
under  the  first  gift. 


Held,  that  his  personalty  in  Australia  passed 
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but  i  vi  case  either  of  them  shall  die  in  my  lifetime,  then 
I  gi*%r^,  devise,  and  bequeath  the  same  lands  and  pro- 
perty^ and  such  rents,  to  the  survivor  of  them,  his  heirs 
and   ^^ssigns." 

Iir*  a  subsequent  part  of  his  will,  the  testator  added : — 
u  Arm  ^d  as  to  all  the  rest  and  residue  of  my  estate  and 
effects,  whatsoever  and  wheresoever,  I  give  and  bequeath 
the  same  as  follows:  —  As  to  one-third,  to  V.  O'C. 
Bla^,*?  &c.  &c. 

Tfc*.^  testator  died  in  1851. 

Tfc*  ^  question  was,  whether  the  personal  property  in 
Aus^^mlia  passed  under  the  first  bequest. 

Tfcfc  ^  words  "  bequeath"  and  "  property"  were  relied 
on  a.^3.  passing  the  personal  estate  in  Australia,  and  on 
the  d^^her  hand,  the  expressions  "  rents,"  &c.  in  "  respect 
of  tfc*  ^  same,"  and  the  limitation  to  "  heirs  and  assigns," 
wer&  insisted  on,  as  showing  that  the  testator  contem- 
plate^ real  estate  only,  to  which  these  words  were  pecu- 
liarly   applicable. 

'*'»•.  JR.  Palmer  and  Mr.  Baggallay,  for  the  Plaintiffs, 
the  ^^ecutors. 

^*\  Campbell  and  Mr.  Riddell,  for  the  Defendant 

Mr.  John  Baity  and  Mr.  Selwyn,  for  other  parties. 

The  Master  of  the  Rolls  was  of  opinion  that  the 
first  words  were  sufficient  to  pass  the  personal  estate  in 
Australia,  and  that  they  were  not  cut  down  or  restricted 
by  the  subsequent  expressions.   He  observed,  that  it  had 

been 
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been  said,  that  tbe  words  "  heirs  and  assigns"  were 
not  properly  applicable  to  personalty,  but  the  same  ob- 
servation would  apply  to  the  arrears  of  rent. 

In  conclusion,  he  said,  that  he  had  no  doubt  that  this 
was  a  specific  bequest  of  the  property  in  question. 


COOKSON  v.  BINGHAM. 

June  28,  29. 
Devise  of  "my  npHE  will  of  John  Bownas,  dated  in  1821,  contained 


landed  estate 
in  Wettmorc- 
land,"  with 
their  appur- 
tenances, and 
all  allotments 
of  common 
now  inclosed, 
to  the  testa- 
tor's three 


this  clause : — "  My  landed  estates  in  the  county 
of  Westmoreland,  of  whatever  description,  with  their  ap- 
purtenances, and  all  allotments  of  common,  now  en- 
closed or  hereafter  to  be  granted  and  enclosed,  to  my 
dear  daughters,  Jane,  Mary  Ann  and  Sarah,  to  be  jointly 
and  equally  enjoyed,  or  divided  in  the  case  of  the  mar- 
daughters, "  to  riage  of  any  of  them ;  and  they  or  the  survivor,  in  case  of 
equally  en-  death,  are,  by  this  my  will,  fully  authorized  to  dispose  of 
^ded  °n  **'  ^e  same>  ^y  w*^  or  assignment,  as  they  shall  think  pro- 
of marriage  of  per,  giving  preference  to  those  of  my  name  and  relations, 

Und  they  o?'     according  to  behaviour." 
the  survivor, 
in  case  of 
death,  are 
hereby  fully 
authorized  to 
dispose  of  the 
same  by  will 
or  assign- 
ment'     Held,  that  the  first  words  gave  the  fee,  and  the  second  created  a  joint 
tenancy,  and  that  the  survivor  alone  had  power  to  devise. 

The  testator  gave  his  "  personal   estate,  in   money  and  funds,"  to  his  three 
daughters  eaually ;  also  all  plate  and  furniture,  to  be  shared  like  the  personal  estate ; . 
also  to  his  time  daughters  all  his  books,  pictures,  &c. ;  also  a  leasehold  house,  par- 
2JBJ^UHMd«    Held,  that  as  to  the  books  and  leasehold,  tbe  daughters  were 

the  costs  fellow  the  same  rule  as  in  administration  suits,  and  are 
~  residue  ;  and  if  there  be  none,  out  of  the  property  specifically 


"  I  also  give  and  bequeath  to  my  three  daughters 
above  mentioned,  all  my  personal  estate,  in  money, 

funds, 
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/bads,  debts,  or  otherwise,  to  be  by  them  equally  rfi-        1853. 

tided  and  shared  among  them,  first  subject  to  the 

legacies  and  expenses  mentioned  in  this  my  last  will; 

also,  all  plate,  jewels  and  furniture,  in  all  my  houses  at 

the  -time  of  my  decease,  to  be  shared  like  the  personal 

estate.    Also,  to  my  said  three  daughters,  all  my  books, 

pictures  and  prints,  music  and  musical  instruments; 

also     the  houses  in  Allsopps  Buildings,  the   lease  of 

which  I  lately  purchased."    The  testator  added,  that  all 

bis  daughters  being  of  mature  age  to  act,  he  scarcely 

needed  to  recommend  them  to  remain  together  as  long 

as  they  could. 

Tfae  testator  died  in  1823. 

T*fcie  three  daughters  all  died  without  having  been 
married — Sarah  in  1828,  Mary  Ann  in  1851,  and  Jane 
in  1  S52 ;  and  no  act  has  been  done  by  either  of  them  to 
seve*-  the  joint  tenancy,  if  any.    They  all  made  wills. 

I^fae  Plaintiffs  claimed  a  portion  of  the  freehold,  copy- 
holci  and  leasehold  estates  of  the  testator  under  the  will 
of  Stfary  Ann.  The  Defendant,  on  the  other  hand, 
claiQaed  the  whole,  on  the  ground  that  the  three  sisters 
were  joint  tenants;  and  there  having  been  no  severance 
of  *l*e  joint  tenancy,  that  Sarah  and  Mary  Ann  had  no 
testamentary  power  of  disposition  over  the  property 
helci  by  them  in  joint  tenancy. 

Mr.  JR.  Palmer,  Mr.  JRudall  and  Mr.  Hetherington, 
for  the  three  Plaintiffs.  First,  the  three  sisters  took  the 
Teal  estate  under  their  father's  will,  as  tenants  in  common 
in  fee.  The  only  difficulty  in  the  way  of  this  construc- 
tion is,  the  word  "  jointly ."  But  this,  being  inconsistent 
with  the  rest  of  the  clause,  must  be  rejected  ;  Lewen  r. 

Cox; 


COOKBON 
V. 
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1853.  Cox  (a);  Ettricke  v.  Ettricke  (h);  Perkins  v.  Bayn- 
ton  (c) ;  Blisset  v.  Cranwell(d).  The  superadded  power 
of  appointment  is,  in  that  view  of  the  case,  merely  sur- 
Bingham.  plusage,  and  proceeded  from  the  over  anxiety  of  the 
testator  to  give  his  daughters  complete  dominion  over 
the  property,  or  a  disposing  power  after  marriage. 
Secondly,  but  if  this  be  not  the  true  construction,  then 
the  terms  of  the  will  give  the  daughters  an  estate  for 
life  only,  with  a  joint  power  by  deed,  and  a  several 
power  by  will,  to  appoint  their  respective  shares.  Thirdly, 
they,  at  all  events,  took  the  leasehold  as  tenants  in  com- 
mon, in  the  same  way  as  they  did  the  other  personal 
estate,  which  was  to  be  " equally  divided"  amongst  them. 
The  gift  of  the  leaseholds  being  connected  with  the 
former  bequest,  by  the  word  "  also,"  the  leaseholds 
must  be  taken  by  the  daughters,  in  the  same  manner  as 
the  other  personalty,  that  is,  as  tenants  in  common. 

The  Solicitor-General  (Sir  R.  Bethell),  Mr.  Grove, 
Mr.  Roupell  and  Mr.  Bird,  for  the  Defendant,  were 
not  called  on  to  argue  the  question  as  to  the  real  estate. 
As  to  the  personalty,  they  contended  that  the  testator 
had  divided  it  into  three  kinds,  constituting,  in  each 
case,  distinct  specific  bequests.  The  first  being  "  money, 
funds,  debts  or  otherwise;"  the  second,  his  plate, jewels 
and  furniture ;  and  the  third,  the  leasehold  and  books, 
&c.  The  first  were  to  be  u  equally  divided,"  and  the 
second  "  to  be  shared  like  the  personal  estate,"  and 
they  both  therefore  passed  to  the  daughters  as  tenants  in 
common.  But  as  in  the  specific  bequest  of  the  lease- 
hold there  were  no  words  importing  division,  they 
passed  to  them  in  joint  tenancy.  As  to  the  costs,  they 
could  not  be  thrown  on  the  specific  bequest,  but  must  be 

charged 

(a)  Cro.  Eliz.  695.  (c)  1  Bro.  C.  C.  118. 

(6)  AmbL  656.  '  (d)\  Sulk.  226. 
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charged  on  the  residuary  estate,  and  if  there  were  none,        1853. 
*>o  costs  ought  to  be  given. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  as  regards  the  real  estate,  that  this 
18  a  joint  tenancy  in  the  three  daughters.     Mr.  Rudall 
argrued,  that  the  word  "jointly"  ought  to  be  rejected  as 
inconsistent  with  the  rest  of  the  will.     I  do  not  doubt 
that  there  are  many  cases  in  which  the  word  "jointly," 
and    also  the  word  "  survivor,"  have  been  restricted  in 
their  meaning  by  the  accompanying  words,  and  what, 
at   first  sight,  has  appeared  to  be  a  joint  tenancy,  has 
be^o    held  to  be  cut  down  into  a  tenancy  in  common ; 
"ufc    in  all  cases  of  wills  of  this  description,  the  Court 
must    look  at  all  the  testator's  words,  and  collect  his 
m^^oing  from  the  whole  will.     Now,  when  this  testator 
lntended  to  create  a  tenancy  in  common,  he  has  clearly 
ex  pressed  his  intention,  for,  in  one  instance,  he  says, 
*°     be  by  them  equally  divided  and  shared  among 
tbeua  ;"  whereas  in  the  first  part  of  the  clause  he  says, 
^°   l>e  jointly  and  equally  enjoyed"  which  is  quite  dis- 
tinct^ 

-*^lie  construction  put  upon  this  will  by  Mr.  Palmer 
ar*d    J\ir-  Hetherington  is  very  plausible,  and  more  diffi- 
cult    to  deal  with,  namely,  that  it  is  a  joint  tenancy 
r  life,  with  a  power  of  disposition  by  will.     But  I  am 
°      °  jpinion  that  this  is  not  the  true  construction  of  this 
^^v*^e.   He  gives  the  real  estate  to  his  daughters  jointly, 
m  ^ords  sufficient  to  pass  a  fee  simple;  and  as  1  cannot 
8**ilce  out  the  word  "jointly,"  so  neither  can  I  stop  at 
toe   word  "  divided,"  but  I  must  read  the  whole  devise 
10  t>e  to  them,  to  be  jointly  enjoyed,  or  divided  in  case 
°*  *he  marriage  of  any  of  tbem.     If  I  stop  there,  it  is 
*  Joint  inheritance  in  fee.     So  far  then,  they  took  as 

joint 
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1853.  joint  tenants  in  fee,  but  the  question  is,  whether  the  sub* 
sequent  words  cut  down  the  joint  inheritance  thus  given* 
Mr.  JRudall  says,  that  all  the  subsequent  words  are 
applicable  only  to  the  case  of  the  marriage  of  any  of 
them,  and  if  so,  they  would  not  cut  down  the  previous 
joint  gift  in  fee,  for  the  only  object  would  then  be,  to 
protect  the  daughters  who  married  against  their  hus- 
bands, and  to  give  them  power  of  disposition,  notwith- 
standing coverture ;  those  powers,  therefore,  would  only 
arise  in  case  of  their  marriage,  which  never  took  place. 
I  think  that  the  power  of  disposing  of  the  property  by 
will  can  only  be  intended  to  apply  to  the  survivor,  and 
that, the  clause  is  to  be  read  as  saying,  these  persons  are 
authorized  to  dispose  of  by  assignment,  or  "  the  survi- 
vor/' in  case  of  death,  should  there  be  only  one,  is  au- 
thorized to  dispose  of  "  the  same"  by  will,  that  is,  of 
the  entirety  of  the  landed  estates,  and  not  each  her  own 
share.    The  joint  tenancy  is  not  therefore  cut  down. 

In  the  latter  part  of  the  will,  the  testator  recommends 
his  daughters  to  live  together,  as  long  as  they  could ; 
he  seems,  therefore,  to  have  contemplated  the  probability 
of  their  all  living  together,  and  so  enjoying  the  property 
"  jointly  and  equally/'  Though  the  will  is  obscure,  I 
think  the  real  estate  was  devised  to  the  three  daughters 
as  joint  tenants  in  fee. 

As  to  the  leasehold,  the  bequest  is  specific,  and  not 
included  in  or  connected  with  the  preceding  bequest  of 
the  personalty ;  and  as  there  are  no  words  indicating  a 
tenancy  in  common,  the  three  daughters  took  the  lease- 
holds as  joint  tenants. 

With  regard  to  costs,  the  general  rule  is,  that  they  are 
payable  out  of  the  general  residue ;  but  if  the  whole 
property  is  specifically  given  and  there  is  no  residue, 

the 
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the  specific  legacies  must  bear  the  costs.    This  is  the 

general  rule  in  administration  suits ;  and  though  this  is 

*  special  case,  for  the  opinion  of  the  Court  as  to  the 

construction  of  the  testator's  will,  I  must  follow  the 

^me   rule.     The  questions   in  this  case  have  been 

occasioned  by  the  obscure  and  ambiguous  language 

of   the  testator,  and  it  was  quite  proper  to  take  the 

opinion  of  the  Court  as  to  the  rights  of  the  parties. 

Tiie    costs  must  therefore  be  paid  as  I  have  already 

•tatecl  (a). 


.OO 


Affirmed  by  the  Lord  Chancellor,  upon  appeal,  on  the  first 
16th  November,  1853. 
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SHERWIN  v.  SHAKSPEARE. 

-_-^  June  28,  29. 

B  ^  I3IS  was  a  bill  for  specific  performance  of  a  con-  Principle  of 
tract,  entered  into  in  1843,  for  the  purchase  of  an  p®  Vimey.™ 
ea*^-t*  called  Langley  Priory.    The  only  questions  be-  De  Vume  (1 
T^^^^a  the  parties  were,  first,  from  what  time  the  pur-  408;  1  Macn. 
^-^*cr  was  to  pay  interest  on  his  purchase-money;  and,  *  *?'.3**?) 

^^^aidly,  who  was  to  bear  the  costs  of  the  suit.  a  condition, 

that "  if,  from 
"sT"  anv  cause 

*  ^1 1843,  the  Plaintiffs  put  up  the  property  for  sale  whatever,  the 

^    Auction,  but  no  sale  having  then  been  effected,  they,  P0™0**1  8naU 
'  °  >       J>  not  be  corn- 

on  pleted  on  a 
tH^  (lay  named, 


ti0t^  t*whaser  shall  pay  interest  on  the  purchase-money,  from  that  day  till  the  comple- 


xt^^  "■*-    vendor  in  possession  must  account  for  the  rents  and  profits  as  in  the  case  of  a 

j*"*gagee  in  possession. 
Vh>k*5*  a  8U^  DV  venQ,or  for  specific  performance,  costs  were  given  to  him,  although 
0ti  **  parties  were  in  the  wrong  as  to  the  only  point  in  contest,  namely,  as  to  interest 
%^l  *%e  purchase-money,  a  good  title  having  been  shown  prior  to  the  institution  of  the 
t\0^»  rod  it  appearing  that  the  conduct  of  the  purchaser  had  prevented  the  comple- 
^Jdown  to  that  time, 
distinction  between  showing  a  good  title  on  the  abstract  and  verifying  it. 


Sherwiw 
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on  the  30th  of  November ,  1843,  entered  into  an  agree- 
ment with  the  Defendant,  John  Shakspeare,  for  the  sale 
of  the  estate  for  76,500/.,  exclusive  of  timber,  but  subject 
Shakspeare.  to  the  printed  particulars  and  conditions  of  sale,  so  far  as 
the  same  were  applicable  to  a  sale  by  private  contract. 

The  fifth  condition  of  sale  was  in  these  words,  "  if, 
from  any  cause  whatever,  the  purchase  shall  not  be 
completed  on  the  25th  of  April  next,  the  purchaser 
shall  pay  interest  after  the  rate  of  41.  per  centum  per 
annum  on  his  purchase-money,"  &c.  "  from  that  day 
until  the  completion  of  the  purchase."  The  seventh 
condition  stated,  that  "the  vendors  will,  at  their  own  ex- 
pense, deduce  a  good  title  to  the  premises  sold,  accord- 
ing to  these  conditions,  and  deliver  an  abstract  of  title 
within  two  months,  to  the  purchaser  or  his  solicitor,  on 
application  being  made  by  them,  and  within  six  weeks 
from  the  delivery  of  the  abstract,  all  objections  to  the 
title  shall  be  stated  in  writing,  and  delivered  at  the 
office  of  the  vendor's  solicitors;  in  default  of  which, 
the  title  shall  be  considered  as  accepted."  The  tenth 
condition  provided  as  follows : — that  "  the  purchaser 
shall  tender  or  leave  his  conveyance  for  execution  by 
the  vendors  ten  days  before  the  25th  day  of  April  next, 
at  the  office  of  Mr.  Barber"  (the  Plaintiffs'  solicitor). 
The  eleventh  condition  enabled  the  purchaser  to  re- 
fuse a  small  part  of  the  estate,  and  to  have  a  corre- 
sponding abatement  in  the  purchase-money,  but  not  to 
be  at  liberty,  on  that  account,  to  refuse  to  complete 
altogether. 

The  deposit  on  the  purchase-money  not  having  been 
paid  by  the  purchaser,  as  agreed,  the  Plaintiffs  brought 
an  action  against  him  to  recover  damages  for  the  breach 
of  agreement;  and  on  the  30th  of  January,  1844,  a 
fresh  agreement  was  entered  into  between  the  Plaintiffs 

and 
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and  Defendant,  that  the  agreement  of  the  30th  of  No-       1853. 
vernier,  1843,  should,  subject  to  certain  alterations  not 
material  to  be  noticed,  be  carried  out,  and  that  the 
agreement  then  made  should,  so  far  as  the  time  then  Shaotbarb. 
elapsed  would  permit,  be  performed  as  if  it  had  been 
made  on  the  30th  of  November,  1843,  and  that  such  ob- 
jections and  requisitions  only  as  to  the  title  and  evi- 
dence of  title  should  be  made,  as  a  willing  purchaser 
would  be  advised  to  make  for  his  necessary  protection. 

T!*e  title-deeds  and  abstracts  of  title  were  partly  in 
the  bands  of  Mr.  Mousley,  as  solicitor  of  certain  mort- 
g^gees  of  the  greater  portion  of  the  estate,  and  partly  in 
the  possession  of  other  mortgagees  or  their  solicitors, 
M*d   partly  in  Mr.  Barbers  possession. 

On  the  1st  of  March,  1844,  Mr.  Barber  delivered  to 

1****-   JHousley  the  abstracts  of  title  in  his  possession,  re- 

mi**ding  him,  at  the  same  time,  of  the  abstracts'  in  his 

°W*±    hands,  and  on  the  19th  of  the  same  month,  Mr. 

J^oteeley  wrote  to  Mr.  Barber  to  say,  that  the  abstracts 

"^li  veered  by  him  were  imperfect.    On  the  26tb  of  June, 

/*44,  Mr.  Mousley  sent  thirty-nine  requisitions  on  the 

"^*  to  which  answers  were  returned  on  the  17th  of  Sep- 

t^^&er  following.    Two  only  of  these  requisitions  mate- 

ria**ly  affected  the  question  of  title;  one  of  them  was  re- 

ttl°v>cd  on  the  7th  of  August,  and  as  to  the  second,  an 

ac*c^itional  abstract  of  title  was  obtained  in  November, 

**^4,  on  which  Counsel  gave  a  further  opinion,  and 

011     the  29th  of  the  same  month,  Mr.  Mousley  wrote 

^    3Mr.  Barber  in  these  words: — "  We  shall  assume 

Von  wju  fumish  all  that  is  required  by  Mr.Z.'s  opinion, 

^<i  shall  proceed  as  fast  as  we  can  to  complete  the 

V**chase.M 

Besides  this,  on  the  29th  of  October,  1844,  Mr.  Mous- 
ley 
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1853.  fcy  delivered  further  objections  to  title,  alleging  that  no 
title  had  been  shown  to  twenty-five  other  messuages 
and  pieces  of  ground,  a  very  small  part  of  the  estate; 
and  the  Plaintiffs  being  unable  to  make  out  a  good  title 
to  all  or  some  of  them,  called  upon  the  Defendant  to 
elect,  under  the  provisions  of  the  agreement,  to  accept 
such  title  as  they  had  to  this  part,  or  reject  it  alto- 
gether, and  take  an  abatement  in  the  purchase-money, 
and  the  Defendant  ultimately  accepted  the  title  thereto. 

On  the  5th  of  November,  1845,  the  draft  conveyance, 
&c.  were  sent  by  Mr.  Mousley  for  Mr.  Barbel's  perusal, 
subject  to  compliance  with  the  requirements  of  Counsel 
as  to  the  title,  and  subject  to  certain  alterations  of  no 
great  importance.  They  were  approved  by  all  parties, 
and  returned  to  Mr.  Mousley  on  the  26th  of  February , 
1846;  but  through  delays  occasioned  by  Mr.  Mousley, 
the  purchaser  did  not  finally  approve  of  the  draft  till 
the  5th  of  August,  1847.  Several  attempts  were  made 
by  Mr.  Barber  to  settle  the  points  in  dispute,  both  as 
to  the  requisitions  and  conveyance,  but  without  effect, 
and  ultimately  the  whole  matter  was  referred  to  Mr. 
Lloyd  and  Mr.  Smith,  who  met,  in  July,  1847,  and 
gave  a  joint  opinion  upon  the  questions  in  dispute,  and 
made  certain  requisitions,  all  of  which  the  Plaintiffs 
fully  satisfied.  In  December,  1847,  the  conveyance, 
&c,  were  engrossed  and  executed  by  all  parties  whose 
execution  Mr.  Barber  was  to  procure;  nevertheless  Mr. 
Mousley  took  new  objections,  on  the  score  of  valuations 
and  interest  on  the  purchase-money,  and  he  refused,  at 
the  same  time,  to  go  into  these  until  all  other  questions 
had  been  settled. 

At  last,  in  July,  1852,  the  Plaintiffs  filed  their  bill  to 
compel  specific  performance  of  the  contract,  and  they 
now  asked,  that  the  Defendant  might  be  charged  with 

interest 
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interest  on  the  purchase  money,  from  the  time  when,  by        1863* 
the  terms  of  the  agreement,  the  purchase  money  was  to 
be  paid. 

The  Solicitor-General  (Sir  JR.  BetheU),  Mr.  Zfoyd,  and 
Mr.  Bird,  for  the  Plaintiffs.  This  suit  has  been  rendered 
necessary  by  the  unjustifiable  refusal  of  the  Defendant 
to  complete,  although  he  had  accepted  the  title ;  he  ought 
therefore  to  pay  the  costs  of  suit,  and  as  the  delay 
i*  wholly  attributable  to  him,  he  ought  also  to  be  com- 
pelled to  pay  interest  on  his  purchase  money.  The  pur- 
chaser, by  not  now  asking  for  a  reference  as  to  title, 
admits  that  the  requisitions  as  to  title  were  fully  com- 
plied with,  and  that  a  good  title  has  been  deduced. 

The  vendors  delivered  a  complete  abstract  of  title  in 
Afovember,  1844,  for  the  requisitions  afterwards  deli- 
vered and  fully  answered  formed  no  part  of  the  abstract 
°*    title,  but  involved  merely  the  evidence  of  it;  and 
though  they  were  not  delivered  and  answered  until  after 
**°i>ember,   1844,  yet  it  must  nevertheless  be  taken, 
that  a  complete  abstract  was  then  furnished.  .  All  that 
the  condition  of  sale  required  was  the  delivery  of  the  ab- 
stract in  two  months ;  but  all  the  rest,  being  matter  of 
ver*fication  only,  and  not  a  material  part  of  the  abstract, 
might  be  delivered  at  any  time,  and  need  not  be  pro- 
duced till  required  by  the  purchaser.    Even  the  abstract 
°f  title  itself,  according  to  the  conditions  of  sale,  is  only 
*°  be  delivered  to  the  purchaser  on  application  made 
by  him.    Then,  by  the  5th  condition  of  sale,  it  is  stipu- 
lated, that  if,  from  any  cause  whatever,  the  purchase  is 
not  completed  on  the  day  named,  the  purchaser  shall 
P*y  interest  on  the  purchase  money.   This  being  so,  the 
Plaintiffs  are  entitled  to  the  benefit  expressly  stipulated 
for  by  them,  and  to  have  interest  on  the  purchase  money, 

from 
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1853.       from  the  day  named;  Esdailev.Stephenson(a).  Itistrue-^    - 
that  in  DeVisme  v.  De  Visme  (6),  the  purchaser  was 
lieved  from  the  burthen  imposed  by  such  a  condition  ^_ 
Sbakspbaes.   but  that  was  because  the  vendor  had  failed  to  complet 
his  part  of  the  stipulation.    In  such  a  condition,  ther 

are  two  parts,  one  of  them  to  be  performed  by  the  ven 

dor  and  the  other  by  the  purchaser,  and  a  breach  by  the^3» 
former  sets  the  latter  at  liberty ;  Paton  v.  Rogers  (c)  ,~^ 

Robertson  v.  Skelton  (d) ;  Rowley  ▼•  Adams  (e) ;   Wil ^ 

kinson  v.  Hartley  (f).     Here  the  case  differs,  for  the 
vendor  has  delivered  a  complete  abstract  and  deduce 
a  good  title,  within  the  time  limited,  the  subsequent 
requisitions  being  only  evidence  in  support  of  it.    They^ 
do  not  therefore  fall  within  the  principle  of  De  Vism& 
v.  De  Visme  and  the  other  cases. 

Mr.  JR.  Palmer,  Mr.  James,  and  Mr.  Cairns,  for  the 
Defendant,  contended,  that  the  Plaintiffs  were  in  default 
in  not  showing  a  good  title  within  the  time  stipulated; 
that  the  entire  contest  had  arisen  out  of  the  demand  by 
the  Plaintiffs  of  interest  from  April,  1844, and  not  merely 
from  July,  1847.  That  a  large  portion  of  the  bill  re- 
lated to  the  conduct  of  the  parties  before  a  good  title 
had  been  shown,  or  before  the  case  was  referred  to  the 
arbitrators ;  and  that  the  whole  litigation  was  caused 
by  the  attempt  of  the  Plaintiffs  to  fix  the  Defendant 
with  interest  anterior  to  1847.  That  the  Plaintiffs, 
therefore,  ought  to  pay  the  costs  and  were  entitled  to 
interest  only  from  the  latter  date. 

The  Master  of  the  Rolls. 

I  entertain  no  doubt  that  the  Plaintiffs  are  entitled  to 

the 

(«)  1  $m.  „V  Am.  122.  (d)  12  Beav.  363. 

[h)  1    H«U  *    IV.   408  :  1           (0  12  Brae.  476. 

Jlf«*.  *V  Oor*  8S«.  (/)  15  Beav.  183. 
(c)  6  Af«U.  LWl 
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the  costs  of  this  suit.    My  view  of  the  case  is  this :— In        1863. 
the  first  place,  with  regard  to  the  conditions  of  sale,  I 
do  not  mean  to  lay  it  down  as  a  rule  to  be  always  acted 
on,  that,  whenever  there  is  a  condition  of  sale,  "that   Shakspeare. 
if,  from  any  cause  whatever,  the  completion  of  the  pur- 
chase is  delayed  beyond  a  particular  day,  all  interest 
shall  be  paid  from  that  day,"  the  interest  should  only 
"be  paid  from  the  time  the  title  is  made  out.    Though  I 
<lo  not  mean  to  lay  down  any  such  general  proposition, 
^ret  I  think  it  must  be  so  held  in  the  present  case,  and 
"that,  for  the  reasons  I  am  about  to  state.     I  concur  in 
the  general  statement  of  the  rule  of  the  Court  by  the 
Solicitor  -  General,    and  which    is    laid    down  in  De 
Visme  v.  De  Visme  (a),  namely,  that  the  vendor  shall 
not  take  advantage  of  his  own  wrong,  and,  by  reason 
of  it,  obtain  an  advantage  which  he  would  not  other- 
wise be  entitled  to.     But  the  difficulty  which  the  Court 
feels,  in  cases  of  this  description,  is,  that  it  is  impossible, 
in  most  cases,  to  ascertain  whether  the  default  is  wilful 
or  not.     I  do  not  concur  in  the  observations,  strongly 
urged  on  behalf  of  the  Defendant,  that  it  is  essential 
that  fraud  in  the  vendor  should  be  proved,  or  that 
the  default  made  by  him  be  wilful.     Fraud  is,  I  think, 
quite  out  of  the  question.     But  if  the  delay  were  the 
result  of  gross  negligence,  or  if  the  difficulty  in  the  title 
was  such,  that  the  vendor,  if  he  had  been  so  minded, 
might  have  remedied  it,  be  shall  not,  by  reason  of  his 
negligence,  obtain  a  larger  amount  of  interest  from  the 
purchaser  than  he  would  otherwise  have  been  entitled 
to.     Various  illustrations  of  this  may  easily  be  given. 
Thus,  suppose  the  difficulty  arose  from  the  name  of 
a  person  being  incorrectly   stated  in  a   certificate  of 
burial  or  of  baptism ;  that  might  occasion  delay.     But 
how  is  the  Court  to  ascertain  that  the  vendor  did  not 

know 
(a)  1  Hall  $  Tw.  408 ;  1  Macn.  $  Gor.  336. 
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1853.       know  of  that  error  at  the  time  he  furnished  the  certifi- 
Jj^v-w/      cate  to  the  purchaser.     If  he  did  know  it,  he  ought  not 
v.  to  have  the  benefit  of  the  increased  amount  of  interest 

Shakspeare.  wh;ch  woui(]  ari8e  from  the  delay  occasioned  by  the 
fresh  requisitions  of  the  purchaser,  in  consequence  of 
that  defect.     So  also,  if  there  were  a  defect  with  respect 
to  the  identity  of  the  parcels,  or  other  like  matters,  it 
would  be  almost  impossible  for  the  Court  to  ascertain 
whether  the  vendor  really  knew  of  the  defect  at  the  time 
when  the  information  was  afforded.     If  then,  it  does 
clearly  appear,  from  other  sources  of  information,  and  . 
is  incontestably  proved,  that  it  was  a  mere  case  oi 
accident  or  a  thing  that  the  vendor  could   not  havi 
guarded  against,  I  should  be  of  opinion,  that  the  vendors' 
would  be  entitled  to  the  increased  amount  of  interests 
which  would  arise  from  that  circumstance.     But  whereas 
the  delay  in  making  out  the  title  has  been  from  the  de — • 

fault  of  the  vendor,  I  can  only  follow  that  which  I  con 

ceive  to  be  the  proper  rule,  by  holding,  that  the  vendoi 
not  having  performed  that  which  he  has  undertaken 
perform,  by  making  out  a  good  title  within  the  speci: 
time,  the  condition  as   to  interest  shall  be  dispeni 
with  as  regards  the  purchaser. 

It  was  strongly  urged  in  this  case,  that  if  the  title    &%3* 
was  not  made  out,  the  default  was  owing  to  the  pur-       — *"* m 


chaser's  not  having  made  certain  requisitions,  which, 
if  he  had  made,  the  title  would  have  been  completed; 
but,  I  think  it  clear,  that  it  is  the  duty  of  the  vendor  to 
make  out  the  title  before  the  purchaser  makes  any 
requisition  to  him  for  that  purpose ;  for  if  it  were  other- 
wise, the  vendor  might  wilfully  abstain  from  completing 
the  title  till  the  purchaser  requests  it,  for  the  purpose 
either  of  gaining  a  greater  amount  of  interest,  or  of  re- 
lieving himself  from  the  trouble  and  expense  of  the  in- 
vestigation and  making  out  of  his  title.     In  this  case, 

therefore, 
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therefore,  where  the  original  conditions  of  sale,  as  varied        1853. 
on    the  30th  January,  1844,  have  not  been  complied 
with,  on  the  part  of  the  vendors,  by  deducing  a  good 
title  at  the  time  expressly  agreed  upon  by  the  con-   Shakspeare. 
tract,  it  should  follow,  that  down  to  the  time  when 
a  good  title  was  really  made  out,  the  purchaser  is  dis- 
charged from  that  condition  of  paying  interest.    The 
17tl  condition  of  sale  is  distinct,  "  that  they  (the  ven- 
dors) shall  deduce  a  good  title  to  the  premises,  and 
deliver  an  abstract  of  title  within  two  months/'  that  is, 
^n  abstract  showing  that  title. 

I  have,  therefore,  only  to  consider  when  the  title  was 
first  made  out.   It  is  said  that  the  abstract  was  delivered 
***  -November,  1844,  and  that  no  fresh  abstract  was  re- 
Spired  after  that  time,  and  it  is  contended,  that  the  veri- 
fication of  the  facts  alleged  in  an  abstract  is  a  matter 
**ot  of  title,  but  of  evidence.    That  proposition  is  true 
lo  a  great  many,  but  not  in  all  cases,  and  it  is  necessary 
**>  distinguish  between  them.     If  a  vendor  delivers  an 
Abstract,  deducing  a  title  by  certain  deeds  and  docu- 
ments specifying  their  titles,  dates  and  contents;  the 
^^rification  of  the  abstract  with  those  deeds  and  docu- 
***ents»  is  a  mere  question  of  evidence,  and  the  title  is 
***ade  out  by  the  abstract  as  delivered.     But  where 
***ere  are  facts  alleged  in  the  abstract,  which  require  evi- 
^^Dce,  either  oral  or  documentary,  to  prove  them,  which 
^^idence  is  not  produced,  the  production  of  the  evidence 
**«cessary  to  prove  such  facts  constitutes  a  question 
**f  title.    Two  familiar  instances  of  this  may  be  men- 
^oued.    Suppose  a  person  of  the  name  of  A.  B.  is 
alleged  to  have  been  the  owner  at  a  particular  time,  and 
***at  it  is  necessary  to  prove  the  identity  of  this  A.  B. 
^ith  another  person  of  the  name  of  A.  B.     In  such  a 
'^ae,  the  fact  of  the  identity,  which  is  asserted  but  is 
**ot  shown  by  the  abstract,  is  not  a  question  of  evidence 

t  2  solely 
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1853.        solely,  but  is  a  question  of  title  also.    Again,  where  a 
*^s—s      deed  comprises  certain  parcels,  which  do  not  agree  in 
v  their  description  with   the   parcels  sold,   the   abstract 

Shakspeare.  raay  assert  that  the  parcels  in  the  deed  and  those  sold 
are  identical,  but  the  verification  of  that  identity  is  not 
a  mere  question  of  evidence,  but  is  a  question  of  title. 
Evidence  to  establish  it  must  be  furnished,  and,  until 
that  evidence  has  been  given,  the  Court  holds  that  a  good 
title  has  not  been  shown.  In  cases  of  that  description, 
it  is  therefore  impossible  to  say,  that  because  an  abstract 
has  been  delivered  stating  all  the  facts,  but  which  are  not 
verified  until  a  later  period,  it  necessarily  follows,  that  a 
good  title  was  shown  at  the  time  when  the  abstract  was 
delivered.  It  is  necessary  to  examine  the  nature  of  the 
facts  alleged  upon  the  abstract,  and  determine  whether 
their  truth  would  necessarily  appear  from  a  mere  verifi- 
cation of  documents  stated,  or  whether  it  must  be  shown 
by  the  production  of  further  evidence. 

I  have  listened  attentively  to  this  case,  in  order  to 
ascertain  whether  the  requisitions  made,  which  were  sin- 
gularly vague  and  obscure,  were  of  the  former  or  the  latter 
character.  But,  lamof  opinion,  that  I  have  no  proof  before 
me  to  show,  that  the  title  was  made  out  previously  to  the 
meeting  between  Mr.  Lloyd  and  Mr.  Smith  in  July,  1 847. 
It  appears  to  me,  that  at  that  time,  they  finally  deter* 
mined  every  question  both  of  title  and  conveyance. 

Upon  this  extremely  obscure  case,  I  must  hold,  that  a 
good  title  was  shown  on  the  31st  of  July,  1847,  and  that 
from  that  time,  at  least,  the  purchaser  must,  according  to 
the  conditions  of  sale,  pay  interest  at  4Z.  per  cent,  on 
the  purchase-money,  and  that,  on  the  other  hand,  the 
vendor  must  account  for  the  rents  and  profits  of  such 
part  of  the  property  as  he  has  been  in  possession  of, 
down  to  the  present  time,  and  of  the  other  parts  thereof 
down  to  1850,  when  the  purchaser  was  put  into  posses- 
sion. 


Sherwin 

0. 


CASES  IN  CHANCERY. 

sion.  This  account  of  rents  must  be  taken  in  the  same 
xnanner  as  in  the  case  of  a  mortgagee  in  possession, 
:namely,  of  that  which,  without  the  Defendant's  wilful 
default,  he  might  have  received.  Shakspeare. 

With  respect  to  the  costs  of  the  suit,  it  appears  to 
me,  after  giving  the  most  careful  attention  to  the  whole 
^>f  the  case,  that  I  must  look  to  the  general  conduct  of 
~£he  parties.   I  am  of  opinion  that  I  cannot  adopt  the  view 
«f  the  Defendant,  that  this  suit  was  simply  occasioned 
Tby   a  question  respecting  interest,  which  having  been 
determined  to  be  less  than  the  Plaintiff  claimed,  but 
snore  than  the  Defendant  insists  on,  the  costs  of  the 
suit  ought  to  be  divided.     I  think  that  it  is  impossible 
-to  look  at  the  proceedings  of  Mr.  Mousley,  with  respect 
"to  the  whole  of  this  matter,  without  seeing,  that  from 
some   cause  or  other,  there  has  been  a  fighting  and 
fencing  off  the  completion  of  this  contract ;  and  my 
conviction  upon  the  evidence  is,  that  unless  this  bill 
Had  been  filed,  the  contract  would  not  have  been  com- 
pleted up  to  the  present  time ;   there  is,  therefore,  very 
•considerable  excuse  for  the  mode  of  framing  this  bill, 
from  the  necessity  there  was  of  showing  the  conduct  of 
»nd  dealings  between  the  parties. 

[  The  Master  of  the  Rolls  here  commented  on  the 
conduct  of  the  parties,  and  the  several  proceedings,  in 
^detail.] 

I  think  it  useless  to  go  further  into  the  details  of  this 
case.  The  matter  goes  dragging  its  slow  length  along, 
until  the  month  of  July,  1852,  when  the  bill  was 
filed,  and  on  the  whole  of  the  case,  I  entertain  no  doubt 
that  the  delay  in  completing  has  been  occasioned  by 
the  conduct  of  the  Defendant's  adviser,  and  that  even 
if  the  Plaintiff  had  filed  his  bill  sooner,  the  Defendant's 

conduct 
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1853.  conduct  would  have  made  me  think,  that  he  ought  to 
pay  the  costs  of  the  suit.  I  have  no  doubt  that  he  was 
personally  ignorant  of  the  whole  matter,  but  this,  un- 
Shampeare.  fortunately,  is  one  of  the  calamities  which  arise  in  cases 
of  this  description,  and  which  shows  how  necessary  and 
important  it  is,  that  persons  should  be  careful  as  to 
whom  they  intrust  the  conduct  of  their  affairs,  because 
the  conduct  of  Mr.  Mousley,  who  was  the  agent  of  the 
Defendant  Mr.  Shakspeare,  binds  him  in  all  this  matter. 

As  to  the  frame  and  scope  of  the  bill,  I  shall  give  the 
'  direction,  which  I  invariably  give  the  Taxing  Master, 
that  if  he  shall  find  that  the  bill  is  too  prolix,  he  may 
reduce  and  moderate  the  costs  of  it.  I  have  repeatedly 
stated  my  reason  for  so  doing.  I  think  it,  however, 
impossible  to  hold,  that  the  Plaintiff  could  safely  have 
filed  a  simple  bill  for  specific  performance,  raising  the 
question  of  interest  and  no  other,  for  it  might  have  been 
found,  that  a  good  title  was  not  shown  before  the  filing 
of  the  bill,  and  the  Plaintiffs  would  then  have  had  to  pay 
the  costs  of  suit.  It  would  then  have  been  supposed,  that 
the  question  of  interest  was  the  only  thing  which  pre- 
vented the  completion  of  the  contract,  and  that  this 
was  the  only  contest  between  the  parties,  whereas,  in 
the  view  I  take  of  this  case,  that  was  only  one  of  a 
number  of  questions  raised  by  the  Defendant,  one  after 
another,  to  delay,  for  an  indefinite  period,  the  comple- 
tion of  the  contract. 

The  result  of  my  opinion,  drawn  from  the  general  con- 
duct and  dealings  between  the  parties,  and  from  the 
wnole  of  the  correspondence  and  communications  be- 
tween them,  is,  that  this  suit  was  occasioned  by  the 
conduct  of  Mr.  Mousley,  and  that  unless  that  conduct  had 
taken  place,  the  contract  would  have  been  completed  at 
a  much  earlier  period ;  consequently,  the  costs  of  this 
suit  must  be  borne  by  the  Defendant. 
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BUSHBY  v.  ELLIS. 

July  l. 

^pHE  testator  bad   two  estates  in  Jamaica,  called  A.  and  B.  had 

X       Montpelier   and    Greencaste.     By  his   will,  he  J^^ia 

charged  all  his  real  and  personal  estate  with  the  pay-  the  slave*.   In 

tnent  of  his  debts,  and  he  directed  that  four-sevenths  was  tendered 

°f  his  debts  should  be  paid  out  of  his  Montpelier  estate,  in  a  suit  be- 
_     .      ,  r    .  .  .      _,  r  .     '  tween  them  as 

a«a  three-sevenths  out  of  his  Greencaste  estate.    And  to  their  priority 

he  devised  his  Montpelier  estate  (subject  to  four-sevenths  **£* nation 

°*  his  debts)  to  his  son  Lord  Seaford,  and  his  Green-  money.    B. 

oa**e  estate  (subject  to  the  payment  of  three-sevenths  Jara'and  the 

of  his  debts)  to  his  son  John  Ellis.  hill  was,  on 

motion,  dis- 
missed.   Six- 

The  testator  died  in  1782.    He  had  granted  two  life  te/n  vca? 
a  °  afterwards, 

ai***uities  of  200/.,  issuing  out  of  the  Montpelier  estate,  when  the  wit- 

*****  after  his  death,  the  whole  of  these  annuities  were  S^a^JSps*8 

Paid  by  Lord  Seaford  down  to  the  deaths  of  the  annui-  executors 

^^ts,  in  1820  and  1829  respectively.    John  Ellis  in  no  ™me  question 

w*y  contributed  to  these  payments,  though  his  three-  of  priority,  in 

8ev^tiths  amounted  to  a  sum  of  6,835/.  plantation  it- 

self.   Held, 
T  that  they  were 

**i  1823,  John  Ellis  mortgaged  his  Greencaste  estate  concluded  hy 

^Imperon  and  Dobinson.  ^^  *" ^834. 

In  1830,  Lord  Seaford,  as  he  alleged,  first  became 

^^.Te  of  his  rights  against  his  brother's  estate,  under 

^^    will  of  his  father.    In   1831,  he  brought  forward 

^**^  claim  in  a  suit  against  his  brother  John  Ellis,  and 

T^t-^blished  his  right  by  a  decree  in  this  Court,  but  the 

l^intiffs,  the  mortgagees,  were  not  parties  to  this  pro- 

Q^cling,  and  therefore  were  not  bound  by  it. 

In 
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1863.  In  1834,  the  slave  compensation  money,  in  respect  of 

the  Greencaste  estate,  became  payable.  It  was  claimed 
by  the  mortgagees,  but  Lord  Seaford  made  a  counter 
claim  for  the  three-sevenths  of  the  annuities  paid  by 
him.  A  bill  was  thereupon  filed  by  the  mortgagees 
against  Lord  Seaford,  who  put  in  his  answer,  making 
the  same  claim,  but  he  afterwards  formally  withdrew  it, 
and  on  motion,  the  bill  was,  by  consent,  dismissed  with- 
out costs;  and  the  Plaintiffs,  in  1837,  received  the  whole 
compensation  money. 

Lord  Seaford  died  in  1845,  and  by  this  bill,  filed  in 
1848,  the  Plaintiff  sought  to  realize  their  security  and 
to  obtain,  as  against  the  executors  of  Lord  Seaford,  a 
declaration  of  their  priority  over  his  claim,  in  respect  of 
the  payment  for  the  two  annuities. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  for  the  Plaintiffs, 
argued,  that  the  Plaintiffs  had  priority  over  Lord  Sea- 
ford's  charge.  They  relied  on  the  conduct  of  Lord  Sea- 
ford, at  the  time  the  mortgagees  advanced  their  money, 
on  the  great  lapse  of  time,  and  the  total  abandonment  by 
Lord  Seaford  of  his  claim,  in  1837.  They  insisted  that 
if  a  will  when  recorded  was  notice,  then  Lord  Seaford 
could  not  set  up  his  ignorance  of  his  rights  under  the 
will  of  his  father;  besides  which,  that  will  was  the  foun- 
dation of  his  title,  and  as  he  had  acted  under  it  and  had 
barred  the  entail  thereby  created,  He  could  not  plead 
ignorance  of  its  contents. 

Mr.  Roupell,  Mr.  Messiter  and  Mr.  Mackeson,  for  the 
executors  of  Lord  Seaford,  argued,  that  the  charge  on 
the  estate  was  still  subsisting,  and  that  Lord  Seaford* s 
priority  had  not  been  disturbed.  That  nothing  had  oc- 
curred in  1823  to  deprive  him  of  his  right,  and  that 
the  statement  (if  any)  then  made  was  not  binding,  being 

made 
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made  under  a  mistake,  and  in  ignorance  of  his  rights.       1863. 

*h*t   the  transaction  in   1837   could   not  be  said  to 

^ount  to  a  decree  in  favour  of  the  mortgagees,  and  if 

not,it  amounted  to  nothing;  and  as  the  will  had  been 

recorded  in  Jamaica,  it  was  notice  to  all  the  world,  and 

c°nsecjuently  the  mortgagees  took  with  notice  of  the 

ctargg-^. 

Mk-\^  Rogers,  for  Chabannes. 

"•*  —  Bruce,  for  a  mortgagee. 

Scm:^  tl  v.  Nesbitt  (a) ;  Leith  v.  Irvine  (b) ;  Bunbury  v. 
Wine^sr(c);  3  Burge's  Comm.(d);  33  Car.  2,  c.  22; 
^  **&«^.  2,  c.  4;  14  Geo.  3,  c.  5  {Jamaica  statutes),  were 
cited  ^ 

^^^.-^  Master  of  the  Rolls. 

1  ^^.  m  of  opinion  that  the  Plaintiffs  are  entitled  to  a 
decr^^^  establishing  their  priority  over  the  executors  of 
L<>rc*      Seaford,  and  upon  these  grounds : — 

^  ^^  rtain  representations  were  made  by  Lord  Seaford, 

a*  *^  ^  time  when  the  money  was  advanced  by  the  Plain- 

tiff>      in  the  year  1823.     It  appears  that  some  commu- 

nic^^  ions  took  place  (the  effect  of  which  I  shall  presently 

consider)  between  the  Plaintiff  and  Mr.  Grant  (as  the 

solv^jtQj.  b^jj  Qf  ^e  mortgagors  and  of  Lord  Seaford), 

anc*    that  Lord  Seaford  was  present  at  that  time.    Upon 

^fe    strength  of  what  took  place,  they  advanced  a  con- 

8W*^rable  sum  of  money.  Lord  Seaford  was,  at  that  time, 

eaM|led,  under  his  father's  will,  to  the  Montpelier  estate, 

^■tged  with  certain  annuities,  three-sevenths  of  which 

annuities 

S«0  14  Ves.  438.  (c)  1  Jac.  *  W.  255. 

{*>)  1  MyL  $  K.  277.  (d)  Page  349. 
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1853.  annuities  were,  under  the  same  will,  charged  upon  his 
brother's  estate,  upon  which  the  consignees  were  about 
to  advance  a  considerable  sum  of  money.  This  will,  it 
appears,  was  registered  in  the  Island  of  Jamaica,  and 
therefore  gave  constructive  notice  to  everybody.  In 
addition  to  this,  the  evidence  convinces  me,  that  every- 
body concerned  had  actual  notice  of  that  will,  and  it 
would  be  a  very  strong  proposition  to  say,  that  a  gentle- 
man in  possession  of  an  estate  was  ignorant  of  the 
contents  of  the  very  will  under  which  he  held  it.  He 
might  probably  have  forgotten  it  at  the  time,  and  I  do 
not  doubt  that  he  spoke  the  truth,  when  he  said,  at  that 
time,  that  he  was  wholly  ignorant  that  he  had  any 
such  claim  against  the  estate,  upon  the  security  of 
which  the  proposed  advance  was  intended  to  be  made. 

It  is  argued,  that  if  any  assertions  were  made  at  that 
time  to  the  Plaintiffs,  that  the  estate,  upon  which  the 
advance  was  to  be  made,  was  unincumbered,  they  were 
not  binding  on  Lord  Seaford,  because  he  was  then  really 
ignorant  of  the  fact.  Now  I  have  held,  in  Pulsford  v. 
Richards  (a),  Money  v.  Jordan  (i),  and  in  several  other 
cases,  that  where  a  person  makes  a  positive  representa- 
tion of  a  fact,  and  other  persons  act  upon  it,  he  must 
be  bound  to  make  that  good.  The  same  principle 
applies  at  law,  as  in  Pasley  v.  Freeman  (c),  and  that 
class  of  cases,  which  have  also  been  followed  in  Courts 
of  Equity. 

I  have  not  arrived  at  the  conclusion  that  Lord  Seaford 
or  Mr.  Grant  (the  agent  of  the  mortgagor  and  the  soli- 
citor of  Lord  Seaford)  did  make  these  assertions,  for 
although  Mr.  Dobinson  swears  that  his  firm  agreed  to 

advance 

(a)  Ante,  p.  87.       (6)  15  Beam.  372.       (c)  3  Term  Rep.  57. 
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advance  the  money,  "  upon  the  assurance  that  they        1853. 
were    unincumbered,"  he  does  not  state  by  whom  the 
assurance  was  made,  and  undoubtedly  the  matter  is 
left  otscure ;  but  the  ground  upon  which  I  hold  that 
the  Plaintiffs  are  entitled  to  priority  is  founded  upon 
the  transactions  which  took  place  upon  the  claim  to  the 
compensation  money  in  the  year  1836.     In  that  year, 
the  compensation  money  for  the  slaves  on  this  estate 
**t  apart  for  the  persons  entitled,  was  claimed  by  the 
Mortgagees   and   also   by  Lord  Seaford,  who  put  in 
*  counter  claim,  grounded  on  the  very  circumstances 
flow  insisted  on.    A  bill  was  filed  in  this  Court  by  the 
iflortgageeg,  in  which   they  positively  alleged,  "that 
during  all  these  negociations  and  at  the  several  meet- 
,ngs  so  had  as  aforesaid,  it  was  always  represented  by 
Mr.  Grant  (as  the  solicitor  both  of  Lord  Seaford  and 
°*  tbe  mortgagees),  and  also  by  Lord  Seaford  himself, 
Personally,  that  the  estates  of  the  mortgagor  were  freed 
froQa  all  incumbrances."    Lord  Seaford  put  in  an  an- 
8wer  to  that  bill  (upon  honour),  wherein  he  denied,  ac- 
cording to  the  best  of  his  recollection  and  belief,  that 
*ny  such  statements  had  been  made,  and  that  if  any 
Mel*  statements  had  been  made  by  others,  they  were 
Jfct'ffectly  false.    The  result  however  was,  that  the  very 
i**iie  now  tendered  being  then  raised,  he  withdrew  his 
claim,  and,  by  consent,  the  bill  was  dismissed  without 
costs,  and  in  1837,  the  mortgagees  were  allowed  to  re- 
ceive the  whole  of  the  compensation  money. 

It  is  now  sixteen  years  since  the  very  point  now  raised 
was  put  in  issue  between  these  parties.  There  might, 
at  that  time,  have  been  abundant  evidence  to  prove  how 
the  fact  was,  and  the  reason  evidence  was  not  then  en- 
tered into  to  prove  it,  arose  from  Lord  Seaford'*  with- 
drawal of  all  claim  to  the  money.  It  is  impossible  for  me 
to  place  the  parties  in  the  same  position  now  in  which 

they 
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1853.  they  were  at  that  time.  Both  Mr.  Grant  and  Mr. 
Timperon  are  dead,  and  the  means  of  bringing  forward 
their  evidence  is  therefore  gone.  It  appears  to  me  that 
Lord  Seaford,  at  that  time,  from  one  cause  or  another, 
did  not  think  it  right  to  insist  upon  his  claim,  and  that 
by  reason  of  his  withdrawal  of  it,  the  Plaintiffs,  if  they 
bad  the  means  of  proving  their  case  at  that  time,  were 
prevented  doing  so.  It  is  upon  this  ground  that  I  pro- 
ceed, for  I  by  no  means  concur  in  the  argument,  that 
this  proceeding  must  either  be  treated  as  equivalent  to  a 
decree  in  favour  of  the  Plaintiffs,  or  as  amounting  to 
nothing.  In  my  opinion,  it  amounts  to  a  great  deal,  but 
to  nothing  like  a  decree  in  favour  of  the  Plaintiffs. 

By  reason  of  the  withdrawal  of  the  claim  of  Lord 
Seaford,  it  became  unnecessary  and  impossible  for  the 
mortgagees  to  establish  their  case  against  him  and 
now,  sixteen  years  after,  the  same  claim  is  again  raised 
by  Lord  Seaford* s  executors.  Lord  Seaford  died  in 
1845,  without  ever  having  attempted  to  enforce  his 
claim  against  the  estate ;  and  although  he  filed  a  bill 
and  obtained  a  decree  against  his  brother  in  1831,  yet 
he  never,  down  to  his  death,  established  or  sought  to 
establish  his  claim  against  the  mortgagees.  The  con- 
sequence is,  that  I  believe,  that  Lord  Seaford,  if  alive, 
would  not  have  made  this  claim.  His  executors  could 
not  properly  have  forborne  submitting  the  point  to  the 
consideration  of  the  Court,  but  I  am  of  opinion,  that 
the  claim  of  Lord  Seaford  must  be  postponed  to  that 
of  the  Plaintiffs,  and  that  they  are  entitled  to  a  declara- 
tion that  they  are  prior  mortgagees  upon  this  estate. 
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ATTORNEY-GENERAL  v.  WILKINS. 

July  1,  2. 
T^UlS  was  an  information  and  bill,  filed  on  the  16th  of  The  defence 
December,  1852,  by  the  Attorney-General,  at  the  purchaser  for 

^^■taon  of  the  minister  and  churchwardens  of  the  parish  v.^uab{e  con- 

r     -*-,  t,  .    .  aideration 

01  -Govt  Ham,  in  the  county  of  Essex,  and  the  minister  without  notice 

an<i  churchwardens  themselves,  to  enforce  payment  of  a  ^uUvamdnit 
rent,  charge  of  31.,  issuing  out  of  lands  purchased  by  the  a  legal  at  well 

defendant  and  his  brother.  eqmEKf  title 

and  also  as 

liy  indenture  dated  the  28th  July,  1641,  a  rent  charge  charity. 
°r  yearly  sum  of  3/.  was  granted  by  the  Countess 
""^^rager  of  Westmoreland  to  Sir  Thos.  Holcroft  and 
°tH^rs>  their  heirs  and  assigns,  issuing  out  of  two  several 
PM^*i€S  of  marsh  land,  containing  each  about  2J  acres, 
Sl***aate  in  Middle  Marsh  in  the  parish  of  West  Ham, 
P^-y^ble  half-yearly  on  Lady-day  and  Michaelmas,  in 
ect**^l  portions,  with  powers  of  entry  and  distress,  upon 

rv*^t,  after  her  decease,  to  pay  to  the  minister  of  East 

~^**9n  for  the  time  being  twenty  shillings  for  preaching  a 

^*~*non,  and  ten  shillings  to  the  churchwardens,  that  they 

*^ht  pay  yearly  five  shillings  to  the  clerk  or  sexton  of 

^^   parish,  for  keeping,  cleaning  and  brushing  the  tomb 
the  Countess  and  apply  the  other  five  shillings  to 
**S>air  it. 

XJltimately  the  rent  charge  became  vested  in  Sit  Jacob 

^rrard  Downing,  who  died  on  the  7th  February,  1764, 

Without  having  conveyed  it  to  new  trustees.     By  his 

*Ul,  dated  the  12th  of  August,  1763,  he  made  his  wife 

•bame  Margaret  Downing  his  residuary  devisee,  and  it 

^as  not  now  known  in  whom  the  legal  estate  was  vested. 

The 
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The  rent  charge,  however,  was  paid  by  the  successive 
owners  of  the  land  on  which  it  was  charged,  down  to 
Michaelmas,  1832.  By  indentures  of  lease  and  release, 
dated  respectively  the  28th  and  29th  of  January,  1833, 
the  trustees  of  the  will  of  James  Adams  (the  then  last 
owner  of  the  land),  in  pursuance  of  a  contract  dated  1st 
November,  1832,  conveyed  the  two  pieces  of  marsh  land 
to  Wm.  Wilkins  and  the  Defendant  Thos.  Wilkins  in  fee. 
They  continued  seised  thereof  jointly,  until  the  death  of 
Wm.  Wilkins  ;  and  Thos.  Wilkins  was  now  seised  thereof 
jointly  with  his  brother's  devisees,  but  he  refused  to  pay 
the  rent  charge. 

The  information  and  bill  prayed,  that  the  trusts  of  the 
indenture  of  1641  might  be  performed  and  carried  into 
execution ;  that  it  might  be  declared,  that  the  charity  was 
entitled  to  the  rent  charge,  and  that  it  might  be  ascer- 
tained out  of  what  lands  it  was  issuing  and  payable ; 
that  an  account  of  what  was  due  to  the  charity  might  be 
taken,  and  that  the  Defendant  might  be  decreed  to  pay 
what  should  be  found  due  for  arrears,  and  the  rent 
charge  in  future  and  the  costs  of  the  suit. 

Thos.  Wilkins,  by  his  answer,  stated,  that  neither 
the  particulars  nor  conditions  of  sale,  nor  the  abstract 
of  title  which  was  delivered  to  the  purchasers,  nor  any 
deed  or  other  muniment  of  title  in  their  possession  or 
power,  contained  any  mention  of  or  any  reference  to  the 
alleged  rent  charge;  that  his  brother  and  himself  were 
bond  fide  purchasers  without  notice,  and  that  if  any  rent 
charge  existed,  it  was  fraudulently  concealed  from  them ; 
that  no  payment  or  acknowledgment  had  ever  been 
made  by  him,  and  he  believed  none  had  been  made  by 
any  person  in  possession  or  in  the  receipt  of  the  rents 
and  profits,  or  by  whom  such  rent  charge,  if  payable, 
would  have  been  payable,  or  his  or  their  agents,  within 

twenty 
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twenty  years  next  before  the  information  and  bill,  and 
he  claimed  the  benefit  of  the  Statute  of  Limitations, 
3  k  4  Wm.  4,  c.  27,  and  the  other  acts  for  the  limitation 
of  suits.    He  also  said,  that  independently  of  the  act, 
the  Plaintiffs  were  not  entitled,  by  reason  of  laches 
and  delay  in  instituting  proceedings,  to  enforce  »their 
claim ;  that  they  were  not  entitled,  at  all  events,  to  more 
than  six  years  arrears  before  filing  the  information ;  that 
they  were  not  entitled  to  recover  so  much  of  the  rent 
charge  or  arrears  thereof  as  was  alleged  to  be  payable 
to  the  poor  of  the  parish,  and  that  they  ought  to  esta- 
blish, by  sufficient  evidence,  the  existence  of  the  rent 
charge  and  the  identity  of  the  lands  charged  therewith. 

The  payment  for  the  half-year  ending  Lady -day, 
1833,  had  been  made  by  Wm.  J  dams,  one  of  the  two 
sons  of  James  Adams,  but  in  his  affidavit  he  stated,  that 
**e  had  made  the  payment  in  question  in  ignorance  of 
"*e  rent  charge  being  a  charge  upon  the  two  pieces  of 
land  alone,  and  not  upon  the  whole  of  bis  father's  lands, 
and  without  the  knowledge  of  his  brother  or  the  pur- 
chasers. 


1853. 

Attorney- 
General 
o. 

WlLKIHS. 


^tar.  W.  M.  James  and  Mr.  Shebbeare,  for  the  Plain- 
tifls.  The  Plaintiffs  are  under  the  necessity  of  coming 
!Oto  a  Court  of  Equity  to  enforce  their  rights,  because 

**^  legal  estate  is  outstanding  in  some  person  who  is 
^**tiH>wn.  But  this  cannot  prejudice  their  claim,  which 
**  founded  upon  a  legal  title,  and  which,  therefore,  can- 
not be  defeated  by  a  purchase  for  valuable  consideration 
^thout  notice;  Collins  v.  Archer  (a);  Rogers  v.  Seale(b); 

*jHUams  v.  Lambe  (c).  Nor  can  the  Statute  of  Limita- 
^ons  be  set  up  as  a  defence  to  the  claim,  for  the  owner 

of 

t«0  1  Bun.  if  Myl.  284.    (6)  Frtem.  84.    (c)  3  Bro.  C.  C.  264. 
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of  the  land  is  a  trustee  for  the  charity;  Attorney- 
General  v.  Pargeter  {a) ;  Attorney- General  v.  Pil- 
grim (b);  besides  which,  twenty  years  had  not  elapsed 
between  the  time  when  the  right  of  the  Plaintiffs  accrued 
and  the  filing  of  the  information,  whether  the  payment 
made  by  Wm.  Adams  at  Lady-day,  1833,  be  held  to 
bind  the  Defendant  or  not.  If  it  should  be  held  to 
bind  him,  the  case  is  clear;  and  if  it  should  not,  it  was 
then  only  that  the  Plaintiffs'  right  to  demand  the  rent 
charge  accrued,  and  the  information,  filed  in  December, 
1852,  was  in  time  to  save  the  statute. 


Mr.  Roupelland  Mr.  Sheffield,  for  the  Defendant.  The 
first  question  is,  whether  the  Plaintiffs  have  any  right  to 
sue  in  equity  at  all,  and  it  is  submitted  they  have  not ; 
but  passing  over  that  point,  the  Defendant,  in  this  case, 
is  a  purchaser  for  valuable  consideration  without  notice, 
and  this  is  a  sufficient  defence  against  the  Plaintiffs' 
claim,  even  though  they  have  a  legal  title.  In  support 
of  this  proposition,  the  following  cases  and  authorities 
may  be  referred  to : — Jerrard  v.  Saunders  (c) ;  Wallwyn 
v.  Lee(d) ;  Gaitv.  Osbaldeston  (e);  Bowen  v.Evans(f); 
Joyce  v.  De  Moleyns  (g) ;  Payne  v.  Compton  (ft) ;  Penny 
v.  Watts  (i);  Burlace  v.  Cooke  (k) ;  Parker  v.  Blyth- 
more(l);  Svgd.  V.$P.(m).  These  authorities  no  doubt  are 
in  conflict  with  Collins  v.  Archer,  Williams  v.  Lambe,  and 
other  cases ;  but  the  preponderance  is  in  favour  of  the  rule, 
that  want  of  notice  will  be  a  defence  to  a  purchaser  though 
against  a  legal  title.  But  supposing  this  not  to  be  a 
sufficient  defence,  the  Statute  of  Limitations  is  a  bar  in 

this 


(a)  6  Beav.  150. 
(6)  12  Beav.  57 ;  2  H.  $  Tw. 
186. 

(c)  2  Vet.jun.  454. 

(d)  9  Vet.  24. 

(0  1  Ruts.  158;S.C.5  Mad. 
428 
(J)  1  Jim.  *  Lat.  178. 


(g)2  Jon.  *  Lat.  374. 
(//)  2  Y.  Sf  C.  Exch.  457. 
(»)  1  M.4G.150;  lH.^T. 
266. 

(/:)  Freem.  24. 

(/)  2  Eg.  Ca.Abr.  79,  pi.  1. 

(m)  Page  107, 11th  ed. 
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this  case,  to  tbe  relief  prayed,  for  there  has  been  no  pay- 
ment or  acknowledgment  of  the  rent  charge,  by  or  on 
behalf  of  the  Defendant,  within  twenty  years  next  before 
the  filing  of  the  bill.    The  sale  took  place  in  November, 
1832,  and  the  conveyance  was  made  in  January,  1833, 
and  the  rent  charge  was  made  payable  at  Michaelmas 
and  Lady-day.    It  is  clear,  that  after  the  sale  and  con- 
veyance, no  payment  or  acknowledgment  by  Wm.  Adams 
or  by  any  other  person,  without  the  sanction  or  authority 
of  the  Defendant,  as  owner,  could  bind  him ;  and  as  the 
last  payment  was  made  at  Michaelmas,  1832,  and  the 
statute  begins  to  run  from  the  last  receipt,  the  twenty 
years  had  elapsed  before  the  filing  of  the  information 
on  the  16th  December,  1852.     But  it  is  said,  the  statute 
is  no  bar  in  the  case  of  a  charity,  and  that  the  Defendants 
cannot  avail  themselves  of  it.     In  support  of  this  argu- 
ment, the  cases  of  the  Attorney-General  v.  Pargeter 
and  Attorney-General  v.  Pilgrim  have  been  cited ;  but 
1Q  those  cases,  there  was  notice  that  the  property  was 
charity  property,  and  there  was  also  a  breach  of  trust, 
^either  of  which  circumstances  is  to  be  found  here.  Even 
"    the  Plaintiffs'  remedy  were  not  barred  by  the  statute, 
they  have  been  guilty  of  such  laches  and  delay  in  assert- 
ing  their  rights,  as  to  disentitle  them  to  relief  in  a  Court 
°^  Equity.    They  cited  the  Commissioners  of  Charitable 
•donations  and  Bequests   v.  Wybrants  (a) ;  Attorney- 
^**neral  v.  Backhouse  (£). 


1853. 

Attorney- 
General 

v. 
Wilkini. 


Mr.  James,  in  reply.    The  fact  of  being  a  purchaser 
*°r   valuable  consideration   without  notice,  constitutes 
n°  defence  to  a  legal  title,  there  are  numerous  author- 
ities even  in  the  case  of  a  rent-charge  itself ;  Shel- 
fvrd  on  Mortmain  (c).     The  principle  is,  that  if  tbe 

purchaser 


(a)  2  Jon.  4-  Lot.  182. 
(6)17  P«.291. 
VOL.  XVII. 


(c)  Page  298,  and  the  cases  there 
cited. 
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purchaser  has  both  law  and  equity  on  his  side,  the 
Court  will  not  deprive  him  of  his  better  legal  right,  if 
he  has  an  equal  equity;  but  here  the  Attorney-General 
is  not  asking  him  to  give  up  any  legal  right,  for  he 
bought  the  land  charged  with  this  payment,  and  which 
now  remains  a  charge  upon  it,  unless  it  is  barred  by 
the  Statute  of  Limitations.  This  Court  often  gives  a 
remedy  in  cases  of  legal  right,  as  in  cases  of  partition, 
&c;  or  to  enforce  a  rent,  when  the  deed  creating  it 
is  lost ;  Collet  v.  Jaques  (a) ;  or  where  it  is  doubtful 
out  of  what  lands  ancient  quit  rents  are  issuable  ; 
Duke  of  Bridgewater  v.  Edwards  (6).  In  this  case  it 
is  not  known  in  whom  the  legal  estate  is  vested,  and 
therefore  the  Attorney-General  has  a  right  to  seek  re- 
dress in  this  Court  But  the  Crown  may  sue  in  any 
Court  even  to  enforce  a  legal  right;  for  it  is  the 
prerogative  of  the  crown,  as  parens  patruz,  which  it 
may  exercise,  either  on  its  own  behalf  or  on  that  of 
a  charity,  and  relief  in  the  case  of  charities  is  con- 
stantly given  in  respect  of  rent  charges,  though  a 
legal  remedy  for  it  may  exist.  The  case  of  Collins  r. 
Archer (c)f  has  been  acquiesced  in,  and  has  not  been 
shaken  by  any  authorities  since.  The  24th  and  25th 
sections  of  the  3  &  4  Will.  4,  c.  27,  do  not  apply  to  the 
Crown  or  to  charities. 


The  Master  of  the  Rolls. 


I  have  had  an  opportunity  of  looking  into  these 
questions,  and  will  presently  express  my  opinion  on 
them  severally.  There  are  several  points  of  consider- 
able interest  on  this  information,  but  it  will  be  un- 
necessary, in  the  view  I  take  of  it,  to  consider  more  than 
The  information  was  filed  to  enforce  a  legal  right 

to 


one, 


(a)  1  Ch.  Ca.  120.    (6)  6  Bro.  P.  C.  368.    (c)  1  R.$  M.  284. 
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to  a  rent  charge,  and  the  defences  set  up  in  answer  are, 
first,  a  purchase  for  valuable  consideration  without  notice, 
though  it  is  not  formally  pleaded ;  and,  secondly,  that 
the  claim  is  barred  by  the  Statute  of  Limitations.  There 
was  a  preliminary  objection  raised  as  to  the  right  of  the 
Plaintiffs  to  sue  in  this  Court  at  all,  on  the  ground  that 
their  title  was  a  purely  legal  title.    With  respect  to  the 
legal  rights,  there  is  no  doubt,  that  this  Court  enforces 
them  in  many  cases,  and  that  it  will  grant  relief  in  case 
of  a  legal  rent  charge,  where  the  right  cannot,  from  some 
cause  or  other,  be  enforced  at  law.    As,  for  instance, 
▼here  there  is  a  confusion  of  boundaries,  or  where  it  is 
not  known  out  of  what  land  the  rent  charge  issues.     In 
this  case,  however,  there  is  no  confusion  of  boundaries, 
and  the  lands  out  of  which  the  rent  charge  issues  are 
known.    But  it  is  said,  that  there  is  some  difficulty, 
^cause  there  are  no  trustees,  and  no  person  who  can 
bring  an  action.    The  answer  to  that  is,  that  an  appli- 
cation might  have  been  made  to  the  Court  to  appoint 
neW  trustees,  and  to  vest  the  rent  charge  in  them;  and 
™e  trustees  thus  appointed  might  then  have  taken  such 
Proceedings  in  a  Court  of  Law  as  they  thought  fit.    But 
*  e^press  no  opinion  on  this  point,  or  as  to  the  Statute 
ot   limitations  constituting  a  bar  to  the  claim,  for  I  am 
opinion,  that  the  defence  of  a  purchase  for  valuable 
c^**aideration  without  notice  is  a  good  defence  to  this 
**'-    Though  the  earlier  authorities  are  certainly  con- 
^*iictory,  yet  the  later  decisions  are  very  strong  upon 
*^  point,  and  support  such  a  defence;  and  I  think, 
uF*On  principle,  that  it  is  but  reasonable  that  it  should 
P^^ail.    This  defence  is  the  mere  creature  of  a  Court 
Equity,   and  does   not  exist  at  law.    There,  if  a 
P^**«on  having  a  legal  title  to  land  or  to  a  rent  charge 
^^Is  to  enforce  that  title,  it  is  no  defence  to  say,  I 
purchased  that  land  or  that  rent  charge ;  and  though 

u  2  you 
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you  may  have  a  legal  title,  still,  as  against  me,  you 
cannot  recover  at  law.  His  legal  title  will  prevail  not- 
withstanding. But  a  Court  of  Equity  holds,  that  it 
is  not  equitable  for  a  person  who  has  bought  for  valu- 
able consideration  without  notice  of  any  claim,  to  be 
deprived  of  that  for  which  he  has  paid  his  money,  nor 
will  it  (as  expressed  by  Lord  Eldon  in  Wallwyn  v.  Lee, 
and  as  was  also  said  in  Joyce  v.  De  Moleyns)  give  any 
assistance  against  a  purchaser  for  valuable  consideration 
without  notice,  to  a  party  claiming  against  him.  Bat 
it  is  said,  that  this  proposition,  expressed  in  that  general 
and  extended  sense,  cannot  be  maintained,  but  that  it 
must  be  confined  within  these  lmits,  namely,  that  the 
Court  will  afford  assistance  against  a  purchaser  for  value, 
when  the  claim  made  against  him  is  a  legal  and  not  an 
equitable  claim.  I  am,  however,  unable  to  see  why  the 
rule  should  be  limited  only  to  cases  where  the  right  is 
merely  equitable,  and  not  be  extended  to  the  cases  where 
it  is  legal.  I  caunot  concur  in  the  observations  made 
in  the  argument  in  Collins  v.  Archer,  that  a  Defendant, 
in  order  to  avail  himself  of  a  defence  of  being  a  pur- 
chaser for  value  without  notice,  must  either  have  a 
legal  right,  or  a  better  right  than  the  Plaintiff  to  call 
for  the  outstanding  legal  estate,  and  that  consequently 
such  a  defence  can  never  be  made  use  of  against  the 
Plaintiff  who  relies  upon  the  legal  title.  The  case  of 
Penny  v.  Watts  is  an  authority  against  that  proposition, 
because  there  was  in  either  no  legal  estate,  and  it  was  not 
determined  which  of  the  two  had  the  better  right  to 
call  for  the  legal  estate.  The  cases  of  Wallwyn  v.  Lee 
and  Joyce  v.  De  Moleyns  expressly  determine,  that  the 
defence  of  purchase  for  value  without  notice  is  a  good 
defence,  where  the  right  sought  to  be  enforced  is  a 
legal  right;  and  I  have  in  vain  endeavoured  to  discover 
upon  what  ground  it  can  be  held,  that  it  is  not  a  defence 

against 
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against  a  legal  claim  in  this  Court.  This  Court  cer- 
tainly does  not  favour  legal  any  more  than  equitable 
rights,  but  rather  the  contrary ;  and  the  cases  which  in- 
volve the  consideration  of  legal  rights  are  few  as  compared 
with  those  involving  equitable  rights :  but  in  the  case  of 
a  purchase  for  value  without  notice,  the  principle  of  the 
Court  is,  neither  to  afford  assistance,  nor  to  do  anything 
to  prejudice  the  rights.  It  will  not  afford  assistance 
against  the  purchaser,  and  it  will  not,  at  his  instance, 
restrain  any  person  from  proceeding  against  him,  but  it 
will  leave  all  parties  to  their  remedies  at  law. 

There  are  many  cases,  amongst  which  are  Rogers  v. 
Seale9  Williams  v.  Lambe  and  Collins  v.  Archer,  in 
which  it  has  been  held,  that  a  defence  of  a  purchase 
for  value  without  notice  is  a  good  defence  against  a 
person  seeking  to  enforce  a  legal  right. 

On  the  other  hand,  and  opposed  to  these,  are  the 
ca»es  of  Parker  v.  Blythmore,  Jerrard  v.  Saunders, 
Gr<*it  v.  Osbaldeston,  Wallwyn  v.  Lee,  Joyce  v.  De 
™°l*yns  and  Penny  v.  Watts,  eight  or  nine  cases,  which 
ttiore  or  less  determine  the  contrary. 

It  is  therefore  necessary  to  consider  the  principle 
**poix  which  the  Court  proceeds.     My  opinion  is,  that 

proceeds  on  this :  that  when  you  once  establish  that 

&  Person  is  a  purchaser  for  value  without  notice,  this 

^^Urt  will  give  no  assistance  against  him,  but  the  right 

^^st  be  enforced  at  law.     It  is  true,  in  this  case,  that 

tK 

*°e  Defendant  has  not  purchased  the  rent  charge ;  but 

"e  l>OUght  the  estate  believing  he  was  buying  it  with- 

°^*   any  rent-charge  upon  it.     If,  therefore,  the  Plain- 

****   have  a  legal  right,  they  must  enforce  it  at  law. 

***e  means  of  doing  so  exist  in  this  case.     Under  the 

*ate  statutes,  trustees  might  have  been  appointed  of 

this 
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this  charity  and  the  legal  estate  vested  in  them,  and 
they  might  then  have  proceeded  effectually  to  enforce 
their  rights  in  a  Court  of  Law.  I  think  this  information 
fails,  and  it  must  therefore  be  dismissed,  but  without 
costs. 


July  4. 
The  Defendant 
agreed,  in 
writing,  to 
take  shares  in 
a  joint-stock 
company 
(which  were 
transferable), 
"  and  to  exe- 
cute the  deed 
of  settlement 
when  re- 
quired."   Spe- 
cific perform- 
ance was  re- 
fused. 


The  SHEFFIELD  Gas  Consumers'  Company 
(registered)  v.  HARRISON. 

SXN  the  24th  of  October,  1851,  and  after  the  above 
^^  company  had  been  provisionally  registered,  the 
Defendant  Harrison  (the  chairman  of  the  committee  of 
provisional  directors)  made  a  written  application  to  the 
provisional  committee  for  one  hundred  shares.  This 
application  proceeded  as  follows: — "And  I  hereby 
undertake  to  accept  the  same,  and  to  pay  the  deposit 
thereon,  and  to  execute  the  deed  of  settlement  when 
thereunto  required."  He  afterwards  paid  the  deposit  on 
such  shares.  The  formalities  and  requisites  being  com- 
plied with,  the  deed  of  settlement  was  approved  of  by 
the  provisional  directors  (Harrison  being  absent  though 
summoned  to  attend)  and  by  the  Registrar,  and  the  com- 
plete registration  of  the  company  was,  on  the  10th  of 
February,  1852,  duly  certified  by  the  Registrar  of  joint 
stock  companies.  The  Defendant  was  returned  to  the 
Registrar  as  a  provisional  committee  man  and  as  a  sub- 
scriber, and  such  returns  had  been  duly  registered. 


Three  calls  of  ten  shillings  per  share  were  afterwards 
made,  but  the  Defendant  refused  either  to  pay  them  or 
to  execute  the  deed  of  settlement. 

The 
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The  Plaintiffs  filed  this  claim,  praying  to  have  the 
agreement  specifically  performed  by  the  Defendant,  by 
the  execution  of  the  deed  of  settlement  and  paymeut  of 
the  three  calls.     The  Defendant,  by  his  affidavits,  ob- 
jected that  the  deed  was  not  in  conformity  with  the 
prospectus  in  various  particulars,  but  this  defence  was 
not  entered  into.    As  to  the  transfer  of  shares,  the  deed 
provided,  that  "  the  board  of  directors  should,  within 
fourteen  days  after  notice,  accept  or  refuse  any  proposed 
transferee  of  shares,  and  who,  being  accepted  and  having 
ex®outed  the  deed,  was  entitled  to  be  registered  as  a 
shareholder.     But  in  case  the  board  rejected  the  pro- 
P°®^d  transferee,  and  should  not,  within  fourteen  days, 
"**<J  some  other  eligible  person  to  take  the  shares  at  the 
°a^«fclet  price,  it  was  incumbent  on  the  board  to  accept 
*nd  register  the  transferee  originally  proposed." 

3Ss£r.  Daniel  and  Mr.  Terrell,  in  support  of  the  claim. 
***i~ee  objections  have  been  raised  to  this  claim:  first, 
**^t  this  is  not  such  a  contract  as  the  Court  will  decree 
*°  l>e  specifically  performed ;  secondly,  that  the  deed  of 
^^tlement  is  not  in  conformity  with  the  prospectus,  in 
v^rious  particulars;  and,  thirdly,  the  delay  in  taking  pro- 
^^^clings.     The  first  objection,  which  is  the  only  one 
^orth  serious  consideration,  proceeded  upon  the  principle 
***at  there  is  no  case,  as  it  is  alleged,  in  which  the  Court 
**3U  decreed  the  specific  performance  of  an  agreement  to 
^cter  into  a  partnership.     It  would  be  dangerous,  how- 
ever, to  apply  the  doctrine  of  partnership,  without  limi- 
tation, to  the  case  of  joint  stock  companies.     It  is  true 
Vhere  is  a  dictum  of  Lord  Eldoris  in  Hercy  v.  Birch  (a), 
%hat  "  no  one  ever  heard  of  this  Court  executing  an 
Agreement  for  a  partnership,  when  the  parties   might 
dissolve  it  immediately  afterwards;"  but  in  1   Madd. 

Chan. 
(a)  9  Vet.  357;  2  Hovcnderit  Supp.  174. 
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Chan,  (a)  it  is  said,  that  Lord  JSldon  afterwards  ex- 
pressed a  doubt  as  to  its  correctness.  But  whatever 
may  be  the  rule  in  cases  of  ordinary  partnerships,  there 
is  no  case  in  which  the  Court  has  refused  to  enforce 
specific  performance  of  a  contract  such  as  this.  On 
the  contrary,  if  the  company  were  about  to  be  wound 
up,  the  Defendant's  name  would  even  now  be  placed 
upon  the  list  of  contributories  to  the  debts  and  liabilities 
of  the  company,  though  he  did  not  sign  the  deed  of 
settlement,  but  was  merely  an  allottee  of  shares  upon 
which  he  paid  the  deposit.  This  shows  that  he  would 
be  considered  as  an  existing  partner.  All  acts  done  by  a 
body  of  provisional  directors  may  or  may  not  be  adopted 
after  the  complete  formation  of  the  company,  at  the 
option  of  the  parties ;  but  an  allottee  of  shares,  who 
has  paid  the  deposit  thereon,  is  bound  as  a  member  of 
the  company.  The  defendant  may  be  liable  to  an  action 
at  law,  but  that  i6  no  answer  to  a  suit  for  specific  per- 
formance ;  nor  would  it  be  right  to  refuse  specific  per- 
formance, even  though  an  action  would  be  a  sufficient 
satisfaction,  which  in  this  case  it  would  not.  Besides, 
the  Plaintiffs  do  not  ask  the  Defendant  to  join  the 
partnership,  but  only  to  execute  the  deed  which  he  has 
contracted  to  execute,  and  take  upon  himself  the  re- 
sponsibilities which,  on  the  formation  of  the  company, 
he  agreed  to  participate  in.  He  cannot  at  once  with- 
draw from  the  partnership,  but  only  after  a  limited  time, 
during  which  the  directors  have  a  right  to  exercise  an 
option  of  taking  the  shares.  The  Plaintiffs  have  also 
ffti  equitable  right  to  the  calls  for  which  they  should 
not  be  put  to  the  trouble  of  suing  from  time  to  time. 
They  cited  Hutchison  v.  Surrey  Gas  Consumers9  Com- 
pany (J). 

Mr. 


(a)  Page  525,  3rd  edit 


(6)  11C.B.  Rep.  689. 
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Mr.  -R.  Palmer  and  Mr.  C.  C.  Barber,  contrd,  were 
zaot  heard. 

The  Master  of  the  Rolls. 

3  will  not  express  any  opinion  as  to  whether  this  is  a 
g-o«d  contract  at  law,  or  whether  an  action  for  damages 
\xr<z>  uld  or  would  not  lie.     I  am  however  satisfied,  that 
th  i  s    is  not  such  a  contract  as  a  Court  of  Equity  can 
en  #^>rce.    It  is  a  contract  to  become  a  partner  in  a  pari- 
ng ;r-»  hip,  of  which,  according  to  the  terms  of  the  deed, 
£h  ^^     Defendant  could  cease  to  be  a  partner  within  four* 
t^^  an.   days.  I  entertain  no  doubt,  that  this  Court  will  not 
e**  ^<>rce  the  specific  performance  of  a  contract  to  enter 
1**fc<z>      a  partnership,  which,  so  far  as  the  Defendant  is 
cc>^*<5«rned,   he  may  dissolve  immediately  afterwards. 
T<^       specifically  perform  a  contract  of  this  description 
*W"^>**1«1  be  merely  nugatory. 


1853. 

The 
Sheffield 

Gas 

Consumers' 

Company 

(registered) 

v. 
Harrison. 


x*t 


t    is  said,  that  you  must  not  assimilate  these  compa*- 

*    'to  ordinary  partnerships.     It  is  true  that  in  many 

res  J>«cts  they  differ,  because  the  legislature  has  given 

"^^^rx  means  of  enforcing  equities,  which,  where  partners 

^,1*^      numerous,  one  individual  partner  is  unable  to  en- 

°*r*2te',  consistently  with  the  ordinary  rules  of  pleading 

a,r^€i     practice  in  this  Court.     But  in  all  other  respects, 

*y   must  be  treated  and  considered  as  partnerships. 


*H< 


tl 


^^^ses  have  been  cited  to  me  to  show,  that  this  gen- 
^  ^*r*  an  would  be  a  contributory.  Upon  that  I  express 
^^       CDpinion,  for  it  is   obvious   that  the   case  of  con- 


'  Vatories  is  perfectly  distinct  from  that  which  I  have 
to  consider.    The  terms  of  an  act  of  Parliament 
.  late  who  are  to  be  contributories.  It  is  possible  that 
^^^itors  may  have  advanced  money  or  supplied  goods 
**c:*"*i  the  faith  of  the  Defendant's  name,  and  on  the 

belief 


298 


CASES  IN  CHANCERY. 


1863. 

The 
Sheffield 

Gas 
Consumers' 
Company 
(registered) 

v. 
Harrison. 


belief  of  his  being  a  member  of  this  partnership,  and  it 
may  be  very  inequitable  that  one,  who  has  allowed  his 
name  to  be  used,  should  not  contribute  with  the  other 
shareholders  in  paying  liabilities  incurred,  by  his  per- 
mitting his  name  to  be  used.  That  is  a  totally  different 
equity  from  that  of  compelling  a  Defendant  to  execute 
a  deed,  and  to  become  a  partner  in  a  concern  unwil- 
lingly, and  which  partnership  be  may  immediately  put 
an  end  to. 


The  last  case  cited  by  Mr.  Daniel,  Hutchinson  v.  The 
Surrey  Gas  Consumers'  Company,  seems  to  show,  that 
this  is  no  contract  or  agreement  at  all,  and  that  it  could 
not  be  enforced  in  a  Court  of  Law,  but  I  am  satisfied 
that  if  there  is  any  right,  it  is  only  to  be  enforced  there. 

It  is  also  to  be  observed,  that  although  these  joint 
stock  companies  have  existed  a  great  number  of  years, 
and  cases  of  this  description  must  have  occurred  fre- 
quently, yet  I  am  not  referred  to,  nor  do  I  believe  I 
could  be  referred  to,  any  case  in  which  such  an  attempt 
as  the  present  has  ever  been  made. 

This  is,  therefore,  a  purely  speculative  claim,  and  it 
must  be  dismissed  with  costs. 


Note. — This  claim  was  drawn  on  the  authority  of  England  v. 
Curling,  8  Beav.  129,  which,  however,  was  not  cited  in  the  argu- 
ment 
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MACNAB  v.  WHITBREAD. 

July  5. 
J\UNCAN  R.  MACNAB  gave  and  bequeathed  all  Atestatorgave 
his  freehold,  leasehold  and  other  personal  pro-  personal  pro- 
perty, whether  in  possession,  remainder  or  expectancy,  P^J*V t0  nis 
unto  the  Plaintiff,  Charlotte  Macnab,  her  heirs,  execu-  heirs,  &c."ab- 
tors,  administrators  and  assigns,  absolutely  and  for  ever,  fa^£  *"  ^he 
£n  the  full  assurance  and  confident  hope  that  she  would  full  assurance 
bring  up  his  children  in  the  fear  of  God,  and  educate  hope^tha*she 

and  provide  for  them,  the  same  as  it  would  have  been  would  brinS 
■■_•••  UP»  educate 

Iiis  intention,  should  it  have  pleased  God  to  spare  his  and  provide 

life,  for  his  child- 

ren, as  it 
would  have 
been  his  in- 
The  question  was,  whether  the  widow  took  the  pro-  tention"  if 

j>erty  absolutely,  for  her  own  benefit,  or  subject  to  a  that  though    ' 

precatory  trust  in  favour  of  the  testator's  children?         !MWi0rd8 
•^  "  full  assu- 

rance and  con- 
fident hope" 
Mr.  R.  Palmer  and  Mr.  Heberden,  for  the  widow,  would  create  a 

There  is  no  trust  for  the  children.    The  gift  is  to  the  g^^the 

^vidow,  her  heirs,  &c.  "  absolutely,"  which  is  quite  in-  trusts  were  too 

...  .    .  n  i  obscure  to 

consistent  with  there  being  a  trust  for  other  persons,  g™  int0 

~Again,  the  trust  is  too  uncertain  to  be  carried  into  exe-  effect,  and 

.     '         .  .    ,  .111.  •         that  the  widow 

^ution,  for  how  can  it  be  ascertained  what  the  intentions  took  abso- 

of  the  testator  would  have  been  if  living  ?    The  object  lute*y- 
of  the  testator  was,  to  place  his  widow  in  the  same  situ- 
ation as  himself,  with  an  absolute  power  and  control 
"both  over  his  property  and  children. 


They  cited  and  commented  at  length  on  the  following 

cases : 
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cases :  Abraham  v.  Alman  a) ;  Sale  v.  Moore  (b) ;  Curtis 
v.  Rippon  (c) ;  Hoy  v.  Masters  (d) ;  Bardswell  v.  Bards- 
well  (e);  Pope  v.  Pope(f);  Meredith  v.  Heneage(g); 
Benson  v.  Whittam  (h) ;  Knight  v.  Knight  (t) ;  TFtiicA  v. 
Brutton  (h) ;  Williams  v.  Williams  (1) ;  and  see  Webb  v. 
Wools  (m). 


Mr.  W.  D.  Evans,  for  a  trustee. 

Mr.  Godfrey,  for  the  two  children.  There  is  a  trust 
in  favour  of  the  testator's  children.  The  whole  gift  is 
subject  to  "  the  full  assurance  and  confident  hope"  in 
their  favour,  and  these  words  are  quite  sufficient,  upon 
the  authorities,  to  create  a  trust  for  them.  Secondly,  the 
trust  can  be  ascertained  by  a  reference  as  to  what  would 
be  proper  education  and  provision  for  them.  Either  the 
widow  has  a  large  discretionary  power,  or  is  entitled  for 
life,  with  remainder  to  the  children,  with  a  power  of 
selection  to  her.  He  cited  Broad  v.  Bevan  (n) ;  Brown 
v.  Casamajor  (o) ;  Raihes  v.  Ward  (p)  i  Briggs  v.  Pen- 
ny (?)  >   Woods  v.  Woods  (r). 

Mr.  Jackson,  for  an  incumbrancer. 

The  Master  of  the  Rolls. 

This  is  a  very  difficult  and  obscure  will.  It  is  almost 
impossible  to  decide  such  cases  by  others,  but  I  have 

no 


(a)  1  Ruts.  509. 

(b)  1  Sim.  534. 

(c)  5  Madd.  434. 
(d)6Sim.  568. 
(e)  9  Sim.  319. 

(/)  10  Sim.  1. 
(g)  I  Sim.  543. 
(h)  5  Sim.  22. 
(«)  3  Beat?.  148. 


(k)  14  Sim.  379. 
(/)  1  Sim.  (tf.S.)358. 
(m)2Sim.  (N.  S.)  267. 
(w)  1   Russ.  511,  n. 
(0)  4  Km.  498. 
(p)  1  Hare,  445. 
iq)  3  Macn.  if  G.  546. 
(r)  1  J4y/.4rCr.40l. 
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no  doubt  that  the  words  "  full  assurance  and  confi- 
dence" are  sufficient  to  create  a  trust.     I  am  of  opi- 
nion that  the  words  that  she  will  "  educate  and  pro- 
^ride"  for  them,  "  in  the  same  manner  as  it  would  have 
sfc>een    my  intention,   should   it   have   pleased  God   to 
^^pare  my  life/'  are  too  obscure  to  carry  into  effect.    On 
-fche  whole,  I  think,  that  I  should  best  carry  into  effect 
-tf^he  intention  of  the  testator,  by  saying,  that  the  widow 
~sK=~ook  an  absolute  interest  in  the  property,  and  I  must 
jscmake  a  declaration  accordingly. 
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CARTWRIGHT  v.  SHEPHEARD. 


July  7. 


HE  testator,  by  his  will,  appointed  Shepheard,  Cart-  The  testator 

wright  and  Kinder,  trustees  and  executors  of  his  |£^  c.  his 

ill,  to  whom  he  bequeathed  a  legacy  for  their  trouble,  executors  and 

nd  he  devised  and  bequeathed  his  real  and  personal  devised 'and 

itate  to  them  upon  certain  trusts.  bequeathed  to 

'  them  his  real 

and  personal 

By  his  first  codicil,  after  reciting  his  will,  he  revoked  B^c^£8t 
he  appointment  of  Kinder  as  executor  and  trustee,  and  he  desired  that 
le  devised  and  bequeathed  his  real  and  personal  estate  yj  wSTas  "* 

Shepheard,  Cartwright  and  Newport,  upon  the  trusts  "executor," 
declared  by  his  will,  and  he  appointed  Newport  one  of  such,  and  he 

lis  executors.  nominated  D. 

to  succeed 
him,  but  he 

By  a  second  codicil,  he  expressed  himself  thus : — I  jj}?,®  \°fa?x~ 

<iesire  Samuel  Cartwright  and  William  Kinder,  named  devise.    Held, 
^  .     that  J.  still 

in  remained  a 
trustee  of  the 
will. 
The  testator  appointed  A.,  B.  and  C.  to  be  trustees  and  executors.    He  revoked  the 
Appointment  of  C.  as  executor  and  trustee  by  his  first  codicil.     By  a  second  codicil  he 
revoked  the  appointment  of  B.  and  C.  as  executors,  but  ratified  his  will  except  as 
altered  thereby.     Held,  that  the  first  codicil  was  not  revoked,  and  that  C.  was  not  a 
trustee. 
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in  my  will  as  my  executors,  be  no  longer  regarded  as 
such,  and  in  their  place  I  nominate  C.  Cave  and  22. 
Ellis  to  succeed  them."  "  And  I  ratify  and  confirm 
my  said  will,  except  as  the  same  is  altered  hereby." 

The  question  was,  whether  the  Plaintiff  Cartwright, 
though  his  appointment  as  executor  had  been  revoked, 
was  still  a  trustee  of  the  will. 

Mr.  Bevir,  for  the  Plaintiff,  argued,  that  the  revoca- 
tion was  limited  to  the  office  of  executor,  and  that  the 
character  of  trustee  remained.  He  cited  Graham  v. 
Graham  (a). 

Mr.  R.  Palmer,  Mr.  Roupell  and  Mr.  Renshaw,  con- 
tra, contended,  that  the  Plaintiff  was  neither  executor 
nor  trustee ;  that  the  two  characters  were  inseparably 
connected;  and  that  the  testator  had,  in  a  short  way, 
expressed  his  intention  of  excluding  him  from  both 
offices. 

Mr.  Dickinson  and  Mr.  Giffard,  for  other  parties. 

The  Master  of  the  Rolls. 

Your  argument  must  go  to  this  extent,  that  the  second 
codicil  revoked  the  devise  to  the  Plaintiff.  I  am  of 
opinion  that  there  is  no  revocation  of  the  devise  of  the 
real  estate,  and  that  Cartwright  still  remains  a  trustee. 


Mr.  Welch,  for  Kinder,  argued,  that  as  the  second 
codicil  ratified  and  confirmed  the  will,  except  as  it  was 

altered 

(a)  16  Bean.  550. 
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altered  by  the  revocation  of  the  appointment  of  Cart- 
wright  and  Kinder,  as  executors  only,  it  revoked  the 
iSrst  codicil,  thus  leaving  Kinder  a  trustee. 

The  Master  of  the  Rolls. 

1  am  of  opinion  that  the  second  codicil  does  not  affect 

fc£»*3  first     What  is  ratified  is  the  will,  as  it  then  stood 

vane*)  by  the  first  codicil.  There  ought  to  be  an  express 

relocation  of  the  first  codicil,  to  effect  the  purpose  for 

wfaicli  you  argue. 


Cartwright 

V. 

Shbprbaed. 


FORD  v.  BATLEY. 

July  8. 

_^ _  E  testator  directed  his  executors*  immediately  after  A  testator  di- 

^his  decease,  to  purchase,  in  their  names,  from  the  cutor8 10  pur_ 

Goc*^^  missioners  for  the  Reduction  of  the  National  Debt,  cha8e> in  dw» 

b,v   «-  ~m_  i/N   *-,        a         rx4  i  names,  an  an- 

*  _  *-*~ie  act  10  Geo.  4,  c.  24,  empowered  to  grant  an-  nuity  from 

nuiti^8,  or  of  or  from  any  public  company,  duly  em-  gj^yf* or 

^Q 'v^  ^red  by  act  of  parliament,  charter,  or  otherwise,  to  company,  for 

s^^-*^t  annuities,  an  annuity  of  30Z.  for  the  Plaintiff.         ^  ^  B.ewag 

entitled  to 

_       -*^lse  executors  handed   over  the  residue  to  the  re-  vernmentan- 
^*^^*^ry  legatee,  without  making  the  investment,  there  nuity  pur- 

*  *^jj  some  doubt  as  to  the  identity  of  the  annuitant.      his  option,  to 

take  the  price 
.^^  ^  in  lieu  of  the 

^         -T*le   Plaintiff,   however,   ultimately  established  his  annuity. 

^5"*^.  *  to  the  annuity. 

^y^  "*^^r.  Craig  and  Mr.  Sou'thgate,  for  the  Plaintiff.    First, 

*^        annuitant  has  a  right  to  select  the  security  upon 

m         *-^h  the  annuity  shall  be  purchased,  and,  secondly,  he 

^^     a  right  to  elect  to  take  the  purchase-money  instead 

of    . 
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1863.  °f  having  the  annuity  purchased.  He  elects  to  have  a 
government  annuity,  and  insists  on  having  the  money 
necessary  to  purchase  it. 

Mr.  Goodeve,  contrd.  The  testator  has  given  his 
executors  a  discretion  as  to  the  mode  of  purchasing  the 
annuity.  This  should  be  exercised  in  a  manner  the  least 
prejudicial  to  the  estate,  and  the  annuity  should  there- 
fore be  purchased  from  a  public  company,  whose  terms 
are  less  onerous  than  those  of  government.  Secondly, 
the  testator  has  directed  the  annuity  to  be  purchased  in 
the  names  of  the  executors.  His  directions  they  are 
bound  to  follow ;  and  to  allow  the  Plaintiff  to  take  the 
money  would  be  opposed  to  the  clear  intention  of  the 
testator,  who  intended  to  give  an  annuity  and  not  a 
legacy.     He  referred  to  Blewitt  v.  Roberts  (a). 

The  Master  of* the  Rolls. 

The  annuitant  is  entitled  to  have  the  best  security  for 
his  annuity,  which  is,  a  government  security.  I  am, 
therefore,  of  opinion,  that  he  is  entitled  to  a  government 
annuity. 

I  also  think  he  is  entitled  to  have  such  a  sum  as 
would  be  required  to  purchase  an  annuity  from  the 
Commissioners  for  the  Reduction  of  the  National  Debt, 
for  it  is  obvious,  that  if  an  annuity  were  purchased,  he 
might  sell  it  immediately  afterwards  (J). 

(a)  Craig  $  Ph.  274. 

(6)  Dawson  v.  Hearn,  1  Russ.  $  M.  606. 
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STEVENS  v.  VAN  VOORST. 

July  6,  12. 
TT~  PON  the  marriage  of  Henry  Van  Voorst  and  Sarah  A  sum  of 
^      B.  Stevens,  in  1807,  each,  by  agreement,  laid  out  l^\7*Mong- 
the  sum  of  1,000/.  in  the  purchase  of  Bank  Stock.     The  ing  to  the  hus- 
husb^nd's  produced  433/.  5*.  5rf.  stock,  and  the  wife's  p^y  to  ^ 
produced  431/.  14*.  Id.    These  two  sums,  amounting  wife»  wai 
together  to  the  sum  of  865/.  Bank  Stock,  were,  by  the  ject  to  the 
settlement,  vested  in  trustees,  upon  trust  for  the  hus-  J^g^* vcn 
baad.  for  life,  with  remainder  to  the  wife  for  life,  with  band,  wife  and 
remainder  to  the  children,  and   if  none  (which  hap-  Jj,e  hfusband»B 

pened),  then  upon  trust,   after  the  death  of  the  sur-  P**  on  the 

husband  b  exe- 
vivor,  to  pay  the  433/.  5s.  bd.  stock  unto  the  execu-  cutors,  and 

tors  or  administrators  of  the  husband,  and  the  sum  of  f*|0  the  *lfe'8 
-  7  to  her  next  of 

431/.  145.  Id.  stock  to  such  persons  as  the  wife  should  kin.    The  set- 
appoint,  and  in  default  to  her  next  of  kin.  Sed  i^U- 

nant,  that  the 

And  it  was  thereby  agreed  and  declared,  between  and  property  of  the 

°J  the  said  parties  thereto,  and  the  husband  covenanted  wX**  «J»ould  be 

.  ,  r  ,  .  settled  on  like 

W1*a  the  trustees,  that  in  case  the  said  intended  mar-  trusts.     Held, 

"age  should  take  effect,  and  any  personal  estate  should,  j^Md*118" 

ty  will,  settlement,  donation  or  otherwise  howsoever,  wife's  repre- 

€°me  to  or  devolve  upon  Sarah  Bridges  Stevens,  or  the  were  un(jer 

**&  Jzlenry  Van  Voorst  in  her  right,  they  the  said  Henry  the  ultimate 
y         ^.  ir>i^»r»  i  r  limitation,  en- 

rQ7t     Voorst  and  Sarah  B.  Stevens,  and  each  of  them,  titled  to  the 

WouIci,by  such  deeds,  &c,  as  by  the  Counsel  of  the  said  wife>  a^r 
tin  *  .  acquired  pro- 

irU8£ees,  &c.  should  be  required,  assign,  &c.  all  such  per-  perty  in  pro- 

*°n*  I  estate  unto  the  trustees,  "  upon  and  for  such  trusts,  {^reTte^thl 
mtera.  ^  an(j  purposes,  and  with,  under  and  subject  to  865/. 
finntfe  •  i  \        ■   i  Covenant  to 

oucn   powers,  provisos  and  agreements,  as  were  thereinbe-  gettie  after 

fore  squired  pro- 
perty of  the 
wife,  held  to  extend  to  property  acquired  after  the  death  of  the  husband. 

^^i.  XVII.  X 
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fore  declared  and  contained,  of  and  concerning  the  said 
sum  of  865/.  Bank  Stock,  or  such  of  them  as  should  be 
then  subsisting  and  undetermined,  or  capable  of  taking 
effect." 


By  the  death  of  Thomas  Stevens,  the  father  of  Mrs. 
Van  Voorst,  she  became  entitled  to  a  share  in  his  re- 
siduary estate,  and  about  1,743/.  in  different  stocks 
were  transferred  unto  the  names  of  the  trustees  of  the 
settlement,  who,  in  1811,  by  deed  declared  they  held 
them  upon  the  trusts  of  such  settlement. 

There  was  no  issue  of  the  marriage.  The  husband 
died  in  1828,  and  the  wife  in  1853.  The  question  now 
raised  was,  how  the  1,743/.  was  to  be  dealt  with,  as  be- 
tween the  representatives  of  the  husband  and  the  wife. 
The  Plaintiff  represented  the  wife's  estate,  and  the  De- 
fendants that  of  the  husband. 

There  were  also  two  sums  of  333/.  6s.  8d.  consols, 
and  18/.  long  annuities,  standing  in  her  name,  but  it 
was  not  known  how  or  when  she  became  possessed  of 
them  ;  but  it  was  supposed,  that  she  acquired  them  after 
the  death  of  her  husband. 

Mr.  Willcock  and  Mr.  H.  Nichols,  for  the  Plaintiff, 
claimed  the  whole  of  the  funds. 

Mr.  Lloyd,  Mr.  Forster,  Mr.  Goodeve  and  Mr.  Gor- 
don, for  the  Defendants,  claimed  a  proportion  of  the 
fund. 

The  Master  of  the  Rolls  reserved  his  judgment. 


The 
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1853. 
The  Master  of  the  Rolls.  sT^vens 


v. 


Two  questions  arise  in  this  case;  first,  whether  any  Van  Voorst. 
f>ortion  of  the  property  acquired  during  the  coverture      July  12. 
J^>assed  to  the  husband,  under  the  trusts  of  the  settle- 
naent,  and  next,  whether  any  property  acquired  by  the 
^OTife  subsequently  to  the  coverture  is  subject  to  the 
s.  a  me  trusts.     It  is  to  be  observed,  that,  with  respect  to 
~tlie   property  acquired  during  the  coverture,  the  whole 
light  be  taken  by  the  husband,  and  that  this  arrange- 
lent  was  in  derogation  of  his  rights.    It  is  admitted,  in 
^mrgument  by  the  Plaintiff,  who  contends  that  all  this 
t^elonged  to  the  wife,  that  the  trusts  of  the  settlement 
<3o  &ppty>  to  some  extent,  to  these  sums,  that  is,  so  far  as 
s-^gards  the  trusts  in  favour  of  the  husband,  wife  and 
^z^hildren,  but  they  contend,  that  there  they  stop  short,  and 
-fc  liat  the  words  "  such  trusts,  powers,  &c,  as  were  there- 
in si  before  declared  concerning  the  865/.  Bank  Stock  then 
«^apable  of  taking  effect,"  do  not  apply,   for  that,  in 
^fcxuth,  there  were  no  trusts  thereinbefore  declared  which 
rere  then  capable  of  taking  effect. 


I  am  of  opinion  that  it  is  impossible  to  stop  short  and 

^ay,  that  the  ultimate  trust  in  favour  of  the  husband  as 

*-o  part,  and  of  the  wife  in  respect  of  the  rest,  is  not  to 

take  effect.     There  is   no   principle  by  which   I   can 

^jualify  these  words,  so  as  to  include  them  in  favour  of 

Home  objects,  and  exclude  the  ultimate  trust  for  the 

9=»usband.     Here  is  a  trust  relating  to  the  Bank  Stock, 

~^vhich  would  be  subject  to  little  doubt;  but  it  is  said, 

that  these  trusts  relate  to  Bank  Stock  only,  and  do  not 

^^pply  to  different  matters,  and  to  totally  different  sub- 

,3^cts.     The  answer  is,  that  whatever  the  trusts  of  the 

IBank  Stock  may  be,  they  are  to  be  applied   to  this 

stock,  so  far  as  they  are  applicable.    These  trusts  are, 

x  2  that 


Stevens 
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that  so  much  of  the  865/.  as  amounts  to  433/,  5*.  5rf. 
shall  go  to  the  husband  absolutely,  and  the  residue  to 
the  wife.  My  opinion  is,  that,  according  to  the  proper 
Van  Voorst,  construction,  I  must  divide  these  sums  in  the  propor- 
tions of  433  to  431,  although  it  is  a  singular  division. 

Having  come  to  this  conclusion,  I  was  desirous  to 
confine  the  operation  of  the  covenant  to  that  property 
which  accrued  to  the  wife  during  the  coverture.  I  have 
looked  in  vain  for  any  words  so  limiting  it,  and  I  can- 
not do  so  without  introducing  express  words  for  that  pur- 
pose. I  may  speculate  that  it  might  have  been  intended, 
but  I  cannot  decide  on  a  speculation  of  probabilities, 
for  I  think  it  is  not  proper  to  go  beyond  the  words  of 
the  clause,  even  if  that  may  lead  to  results,  which  it  is 
not  probable  the  persons  could  have  intended. 

I  am,  therefore,  of  opinion,  that  all  the  property  ac- 
quired by  the  wife,  subsequent  to  the  marriage,  is  subject 
to  the  trusts  of  the  settlement;  and  as  there  was  no  issue, 
it  must  be  divided  in  the  proportion  of  the  Bank  Stock. 


STONES  v.  ROWTON. 


July  8,  12. 
Two  retiring     "R^  a  settlement  made  in  1847,  real  estate  was  con- 
trustees  held      -Lf     veyed   to  Jefferson  and    Barrett,   upon   certain 
not  authorized  .    . 

to  appoint  two  trusts,  which  it  is  unnecessary  to  state.    The  settlement 

new  trustees,  contained 

under  a  power  wmwiuom 

given  to  surviving  or  continuing  trustees. 

Two  trustees  were  originally  appointed  by  a  settlement,  which  contained  a  power 
that  if  the  trustees  or  either  of  them  should  be  desirous  of  being  discharged,  the  tenant 
for  life,  "  and  after  his  decease,  the  surviving  or  continuing  trustees  or  trustee"  might 
appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees,  in  the  stead  of  the 
trustee  or  trustees  so  desiring  to  be  discharged.  Held,  that  this  did  not  authorize 
the  two  original  trustees,  after  the  death  of  the  tenant  for  life,  to  retire  together  and 
appoint  two  new  trustees  in  their  stead. 


After  the  death  of  J.  L.  Richardson,  the  two  original 

"^-rustees,  being  desirous  of  retiring  from  the  trusts,  ex- 

^&cuted  an  indenture,  dated  the  14tb  of  January,  1852, 

"^v hereby  they  appointed  two  new  trustees  in  their  place, 

^^nd  conveyed  the  property  to  them. 

The  new  trustees  having  joined  in  a  sale  of  the  pro- 
^Derty,  under  a  power  of  sale  contained  in  the  settlement, 
^^  question  arose  between  the  vendors  and  purchasers, 
^whether  the  new  trustees  had  been  duly  appointed.  It 
Xwas  contended,  that  the  settlement  did  not  authorize 
^wo  retiring  trustees  to  appoint  two  new  trustees  in  their 
^>lace.    The  point  was  discussed  upon  a  special  case. 

Mr. 
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contained  a  power  to  appoint  new  trustees,  which  was        1853. 

in  the  following  terms : — "  And  it  is  hereby  declared, 

that  if  the  said  trustees  hereby  appointed,  or  either  of 

them,  or  any  trustee    or  trustees  to  be  appointed  as 

-hereinafter  is  mentioned,  shall  die,  or  be  desirous  of 

being  discharged,  or  refuse  or  become  incapable  to  act, 

*^hen  and  so  often,  the  said  John  L.  Richardson  (the 

tenant  for  life),  during  his  life,  and  after  his  decease 

^he  surviving  or  continuing  trustees  or  trustee,  or  the 

executors  and  administrators  of  the  last  acting  trustee, 

ay  appoint  any  other  person  or  persons  to  be  a  trustee 

>r   trustees  in  the  stead  of  the  trustee  or  trustees  so 

lying  or  desiring  to  be  discharged,  or  refusing  or  be- 

oming  incapable  to  act.   And  upon  every  such  appoint- 

ent,   the  said  trust  premises  shall  be  so  transferred 

"hat  the  same  may  become  vested  in  the  new  trustee  or 

xustees  jointly  with  the  surviving  or  continuing  trustee 

»r   trustees,  or  solely,  as  the  case  may  require.     And 

svery  such  new  trustee  shall,  either  before  or  after  the 

»aid  trust  premises  shall  have  become  so  vested,  have 

lie  same  powers,  authorities  and  discretion  as  if  he  had 

n  hereby  originally  appointed  a  trustee." 
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1863.  Mr.  R.  Palmer  and  Mr.  W.  W.  Cooper,  for  the  Plain- 

tiffs,  the  trustees  and  vendors.  The  appointment  is  valid 
and  authorized  by  the  power.  The  expression  "  trus- 
tees/' in  the  plural,  is  used  throughout  the  power  to 
appoint  new  trustees,  so  that  the  two  trustees  might 
retire  together  and  appoint  two  new  ones  in  their  place. 
The  words  "  surviving  trustees"  in  the  plural,  cannot 
refer  to  a  survivorship  as  between  the  two,  and  can  only 
be  satisfied  by  making  them  refer  to  the  event  of  their 
surviving  the  tenant  for  life,  who  alone,  while  living, 
could  exercise  the  power.  Again,  the  expression  "con- 
tinuing trustees"  can  have  no  meaning,  it  being  consi- 
dered as  referring  to  trustees  "  continuing"  until  the 
appointment  of  the  new  ones,  that  is,  until  the  power 
has  been  executed. 

The  question,  however,  is  one  of  mere  form,  and  not 
of  real  substance,  for  it  is  clear  that  one  of  the  original 
trustees  might  have  retired  on  one  day,  and  the  other 
original  trustee  on  the  following  day,  and  two  new  trus- 
tees might  have  been  appointed  on  two  successive  days  > 
the  effect  would  be  the  same,  with  this  inconvenience, 
that  two  deeds  and  two  conveyances  would  be  necessary 
instead  of  one.  The  result  would  in  substance  be  the 
same,  whether  produced  by  one  deed  or  by  two  of  dif- 
ferent dates,  and  the  transaction,  if  valid  in  one  case, 
would  be  equally  so  in  the  other.  They  cited  In  re  Hod- 
ley's  Trust  (a) ;  Miller  v.  Priddon  (b) ;  Cafe  v.  Bent  (c). 

Mr.  Speed,  contra.  Powers  of  this  description  are 
construed  strictly,  the  trustees  having  no  further  autho- 
rity to  place  others  in  their  stead  than  that  which  is 
given  to  them  by  the  express  words  of  the  instrument. 

The 

(a)  5  DeG.Sc  Sm.  67.  (c)  5  Hare,  24. 

(6)  1  De  G.  If.  4-  G.  335. 


CASES  IN  CHANCERY.  311 

Tbe  effect  of  this  power  was  to  authorize  the  survivor       1853. 
of  the  two  trustees,  in  case  of  the  death  of  either,  and 
the  continuing  trustee,  in  case  of  the  retirement  of  one, 
to  appoint  a  new  trustee,  in  the  place  of  the  deceased 
or  T>etiring  trustee.     But  it  did  not  sanction  the  retire- 
ment of  the  two  together  and  the  simultaneous  ap- 
pointment by  them  of  two  new  trustees.    The  settlor 
m*Sht  have  reposed  confidence  in  a  sole  trustee,  who 
continued  to  discbarge  his  duties,  but  not  in  one  who 
al>^ndoned  his  trust  ,•  Sharp  v.  Sharp  (a).    The  practice 
°f"  Conveyancers,  in  such  a  case,  is  to  make  two  separate 
aF*I=*ointments ;  and  if  the  power  requires  such  a  forma- 
lly* >  it  is  substantial.     The  word  "trustees,"  in  the 
plm^  and,  must  have  been  used  improvidently,  but  it  may 
b^       satisfied  by  holding  that  there  may  be  more  than 
tw*«*  trustees  appointed  by  the  Court.     He  cited  Mei- 
^^^tokagenv*  Davis  (b);  Townsend  v.  Wilson  (c);  Mac 
A  «*-^6m  v.  Logan (d);  Earl  of  Lonsdale  v.  Beckett  (e). 

^BKr.  JR.  Palmer,  in  reply. 

^Tke  Master  of  the  Rolls.    I  will  consider  this  case. 


The  Master  of  the  Rolls.  j^  12. 

i  thought  the  question  in  this  cause  of  sufficient  im- 
Pc^*tance  to  induce  me  to  postpone  my  judgment,  to 
er^  ^ble  me  to  consider  it  carefully,  with  reference  to  the 
a*^  ^horities.     It  arises  on  tbe  power  to  appoint  new 
^^stees,  and  the  question  is,  whether,  under  this  settle- 
ment, 

*C«)  2  B.  $  Aid.  405.  (<*)  3  Bro.  C.  C.  310. 

^  b)  1  Coll.  335.  (e)  4  De  G.  4  Sm.  73. 

^c)  1  B.  4-  Aid.  608. 
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1853.  ment,  it  is  possible  for  the  two  trustees,  originally  ap- 
pointed by  the  settlement,  to  appoint  two  new  trustees 
in  their  place,  by  one  and  the  same  deed,  i.  e.  whether 
they  are  "  continuing"  trustees.  The  words  of  the 
clause  are  these.  [His  Honor  stated  them.']  It  is  true, 
as  has  been  argued,  that  these  powers  are  construed 
strictly,  but  in  this  sense,  that  the  donee  can  only  do 
that  which  the  power  enables  him  to  do ;  but  in  every 
other  sense,  the  words  of  such  powers  are  to  be  con- 
strued like  every  other  instrument.  The  question  there- 
fore is,  whether  the  fair  construction  of  this  power  gives 
to  the  donees  the  power  of  doing  that  which  is  claimed. 
It  has  been  argued,  that  the  donor  has  given  express 
power  to  the  two  trustees  to  appoint  two  new  trustees 
in  their  own  place ;  and  in  support  of  that,  two  cases 
are  cited,  namely,  In  re  Hadleys  Trust  (a)  and  Miller 
v.  Priddon  (6).  The  words,  however,  were  not  the  same ; 
and  in  one  case  the  Court  proceeded  on  the  fact,  that 
the  clause  expressly  empowered  the  retiring  trustee  to 
appoint  in  his  place. 

I  am  of  opinion,  that  the  intention  must  be  clearly 
expressed  in  the  instrument;  but  after  reading  the  clause, 
I  do  not  see  any  such  intention  expressed  on  the  present 
instrument.  It  was,  in  my  opinion,  correctly  observed 
by  Mr.  Speed,  that  to  enable  the  trustees  to  appoint 
under  this  clause,  you  must  read  "continuing"  as 
synonymous  with  "  retiring."  That  would  be  too  great 
a  violence  upon  the  language  used,  which  is  "  surviving 
or  continuing  trustees."  It  is  said,  that  they  might  be 
satisfied  by  holding  it  referred  to  surviving  the  tenant 
for  life;  but  the  force  of  that  observation  is  removed 
by  the  fact,  that  the  person  to  be  appointed  is  to  act 
jointly  with  the  surviving  or  continuing  trustee.    It  is 

more 
(a)  5DeG.^  Sm.  67.  (b)  1  De  G.  M.  $  G.  335. 
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mote  rational  to  refer  these  words  to  the  survivorship.be-  1863. 
tween  the  two  trustees,  than  to  the  fact  that  the  Court 
of  Chancery  might  appoint  a  greater  number  of  trustees 
thcLx  those  originally  appointed.  In  the  direction  to 
trs^Kisfer  the  trust  property,  so  as  to  vest  in  the  new 
tr*i.stees,  the  word  "  solely"  refers  and  applies  to  the 
ca_^«  of  the  executor  of  %  last-acting  trustee  appointing 
n&  ^w  trustees,  for  which  express  power  is  given. 

-I  t  is  to  be  observed,  that  in  determining  cases  of  this 

description,  one  is  speculating  and  trying,  by  nice  and 

re*i  jied  distinctions,  to  discover  the  meaning  of  persons 

whc  never  contemplated  the  case,  inasmuch  as  the  diffi- 

c**  1  fey  has  arisen  from  a  careless  mode  of  filling  up  com- 

***o:ki  forms.    The  Court,  in  so  doing,  is  apt  to  impute 

to    persons  intentions  and  ideas  which  never  entered  into 

***^IrmindB. 

CZ)n  the  whole,  I  am  of  opinion  that  I  must  treat  this 

^^        an  ordinary  clause,   giving  the  continuing  trustee 

'^c>,^ver  to  appoint  a  new  trustee  in  the  place  of  the  re- 

**"i*ag  trustee  or  trustees.    Though  there  may  be  some 

*^^  wdity  in  requiring  two  deeds  to  be  executed,  in  order 

^c>    Appoint  two  new  trustees,  yet  I  am  of  opinion,  that  if 

**^    power  is  so  worded  it  must  be  followed. 


t  am  of  opinion  that  the  new  trustees  are  not  pro- 
"ly  appointed,  and  I  must  answer  the  case  in  that 


F*^*] 


-^^s  to  costs,  the  Court  very  reluctantly  gives  any 
^^ision  as  to  costs  on  special  cases.    The  parties  gene- 
^^H.  3  arrange  that  matter,  and  the  Court  cannot  deal 
^^fe-Vi  a  special  case  as  with  a  cause. 


v 
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fT^HE  testatrix  devised  and  bequeathed  all  her  free- 
hold  and  copyhold  at  Sunbury  and  elsewhere,  and 
her  personal  estate  to  her  eldest  son  John  Bishop,  and 
two  other  persons,  their  heirs  and  assigns,  upon  trust, 
"  as  soon  after  her  decease  as  they  in  their  discretion 
should  think  most  advantageous,  to  sell  and  convert 


GRIESBACH  v.  FREMANTLE. 

July  13. 

A  testatrix 
gave  her  real 
and  personal 
estate  to  three 
trustees,  upon 
trust,  as  soon 
as  they,  in 
their  discre- 
tion, should 

vantageousAo"  into  money  her  freehold,  copyhold  and  leasehold  here- 
ditaments and  premises,  and  to  stand  possessed  thereof, 
in  trust  to  pay  her  debts  and  funeral  expenses,  and  the 
legacies  thereinafter  mentioned.  She  gave  a  number  of 
large  legacies,  and  two  annuities  of  40Z.  and  30/.  And 
as  to  all  the  residue  of  "  her  estate  and  effects,  of  what 
nature  or  kind  soever  (subject  to  the  payment  of  the 
said  two  annuities),  she  gave  and  bequeathed  the  same" 
to  her  son  John  Bishop,  "  his  executors,  administrators 


sell  and  con- 
vert into 
money  her 
real  estate, 
and  pay  her 
debts  and  le- 
gacies.    She 
gave  the  re- 
sidue of  her 
estate  and 
effects  to  her 
son  J.  B. 


The  testatrix  died  in  1832. 

John  Bishop,  by  permission  of  his  co-trustees,  entered 
into  possession  of  the  real  estate  at  Sunbury.    He  satis- 


J.  fi.'took  the   and  assigns ;"   and  she  appointed  John  Bishop  and  the 
residue  of  the    two  other  trustee9  her  executors. 

realty  in  the 
character  of 
personalty. 

A.  B.f  who 
was  one  of  the 
trustees,  paid 
the  debts  and 
legacies,  ex- 
cept one  an- 
nuity, and  re-    fied  the  debts  and  legacies  (except  the  annuity  of  40/.), 

mained  m  pos-  an(j  contjnued  to  reside  in  the  mansion  and  to  receive 

session  sixteen 

years  and  died  the  rents  of  the  other  part  of  the  property  until  his  death, 

Held E( having    *n  May,  1848,  when  he  died  intestate.    A  question  then 

regard  to  his     arose,  whether  John  Bishop,  at  his  death,   held  the 

acts,  and  not-  0      jl..-.. 

withstanding  OUnoUTJf 

he  was  both 

co-trustee  and  owner),  that  the  property  was  reconverted  into  realty  and  passed  to  his 

heir. 

Observation,  that  the  interest  of  a  witness  is  apt  to  mislead  his  recollection. 


Griesbach 

V. 
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Stewmbury  property  in  the  quality  of  real  or  of  personal 
est-^te.    His  heirs  claimed  it  as  realty,  his  administrator 

as      personalty.     By  this  bill  a  declaration  was  prayed, 

tba^/oAn  Bishop  was  entitled  to  elect  and  had  elected    Frbmamtlb. 

to    "take  the  property  as  real  estate,  and  that  on  his  death 

it  *=1  ascended  upon  his  heir  at  law. 

~ZK7he  acts  principally  relied  on,  as  affecting  his  election, 
weare  as  follow  : — 


le  remained  in  the  occupation  of  the  house  and  pre- 
rai*^*^s  and  let  the  rest  for  sixteen  years,  and  retained 
th^^     title  deeds.     He  paid  the  debts,  legacies  and  annui- 
tic-u.^  except  the  annuity  of  40/.  a  year,  the  annuitant 
bem  mzkg  still  living.     In  1842,  he  laid  out,  in  the  alteration 
aa^H  repairs  of  the  premises,  a  considerable  sum,  as  one 
witness  said,  2,500/.,  and  other  witnesses  stated  a  larger 
fiuvan.    He  felled  timber  and  diminished  the  garden,  re- 
moved the  green-house  and  increased  the  meadow ;  and 
in    1 836,  he  advertised  and  attempted  to  sell  the  pro- 
pe*r*y,  but  without  success.     The  two  circumstances 
principally  relied  on  were  these : — In  1836,  he  gave  a 
teomt  notice  to  quit  in  these  terms — "  I  require  you 
to  <juit  the  occupation  of  the  land  you  hold  of  me"  &c; 
and  in  1847,  upon  an  application  from  the  Legacy  Duty 
Office,  in  respect  of  the  legacy  duty  on  the  proceeds  of 
tho  real  estate,  if  sold,  John  Bishop  replied,  "  that  he 
had  not  sold  any  of  the  real  estates,  but  had  retained 
the  same  to  his  own  use,  having*  satisfied  all  demands 
from  the  personal  estate  of  the  deceased."    There  were 
]t>    addition  some  indistinct  declarations  in  evidence, 
which,  however,  were  not  relied  on  by  the  Court. 

^J>.  Roupell  and  Mv.JElderton,  for  the  Plaintiff,  and 
.  r*  £*loyd  and  Mr.  C.  Hall,  in  the  same  interest,  claim- 
mS   through  the  heir  of  John  Bishop.    First,  the  will 

creates 
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Griesbach 

V. 

Fremantle. 


creates  no  conversion  of  the  real  into  personal  estate, 
because  the  purposes  for  which  the  sale  was  directed 
were  limited  to  the  payment  of  the  debts  and  legacies, 
and  they  being  satisfied,  the  residue,  "  of  what  nature  or 
kind  soever,"  is  given  to  John  Bishop.  If  all  the  lega- 
tees had  died  in  the  lifetime  of  the  testatrix,  or  if  they 
had  been  satisfied,  the  Court  would  never  have  directed  a 
sale.  Secondly,  if,  however,  the  property  was  converted 
by  the  will,  and  John  Bishop  took  it  as  personalty,  still 
his  acts  were  such  as  to  establish  a  reconversion  into 
realty.  Very  slight  acts  are  necessary  to  establish  an 
option  to  take  as  real  estate ;  and  here  it  is  proved,  that 
he  was  in  possession  of  the  estate  and  retained  the  title 
deeds  for  sixteen  years ;  that  he  cleared  the  estate  by 
payment  of  the  debts  and  legacies ;  that  he  exercised 
acts  of  ownership  over  the  property,  by  cutting  timber, 
altering  the  garden,  removing  the  hot-house,  &c,  and 
made  a  very  considerable  outlay ;  that  he  represented 
the  property  "as  held  of  him,"  and  distinctly  stated,  in 
reply  to  the  application  for  legacy  duty  on  the  real 
estate,  that  he  "  had  retained  the  same  to  his  own  use." 
These  acts  must  be  referable  to  his  ownership,  and  not 
to  his  character  of  trustee,  in  which  he  would  be  com- 
mitting a  breach  of  trust.  They  are  amply  sufficient  to 
effect  a  reconversion  of  the  property. 


The  Master  of  the  Rolls. 

I  have  no  doubt  that  the  will  converted  the  property, 
even  if  the  word  "  heirs"  (a)  is  used.  The  Defendants, 
therefore,  may  confine  themselves  to  this  : — Was  he  in 
a  situation  to  elect,  and  did  he  elect  ? 


Mr.  R.  Palmer  and   Mr.  Osborne,  contra. 


If  no 
other 


(a)  It  was  doubted  whether  the 
word  "  heirs"  was  added  to  the 


gift  to  the  son,  but  on  reference 
it  was  found  that  it  was  not 
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oti*  cr  person  than  John  Bishop  had  been  interested  in 
th^    estate,  he  would  then,  without  doubt,  have  been  in  a 
position  to  elect,  but  here  the  rights  of  the  creditors, 
leg^atees  and  annuitants  intervened,  and  until  they  were 
all       satisfied,  he  could  not,  of  his  own  will,  resist  an 
actual  conversion.     One  annuitant  remains  unpaid  even 
no  *w,  and  she  may  be  entitled  to  have  the  trust  in  her 
nvvdir  performed  by  a  sale  of  the  property.     Again,  his 
fid  mjiciary  character,  as  trustee,  prevented  his  doing  any 
act    to  the  prejudice  of  those  for  whom  he  was  a  trustee. 
Secondly,  he  did  not  elect.    The  acts  which  are  relied 
on  ^    namely,  his  possession,  receipt  of  rents,  repairing 
am  c3L  improvement  of  the  estate  with  a  view  to  a  sale, 
&cr  _    are  quite  consistent  with  his  character  of  trustee. 
It    is  not  a  question  of  ownership,  because  it  is  admitted 
ths.t  he  was  the  ultimate  owner  of  the  property,  what- 
ever might  have  been  its  character.    The  only  incon- 
sistent act  is  his  letter  to  the  comptroller  of  the  stamps, 
but  his  object  was  simply  to  escape  the  legacy  duty,  if 
that  were  possible.    The  Court  holds  an  even  hand,  in 
these  cases,  between  the  heir  and  next  of  kin,  but  when 
once  the  conversion  into  personalty  has  been  established, 
the  onus  of  proving  a  reconversion  lies  on  the  heir.  Here, 
**e  has  not  satisfactorily  made  out  his  case. 


1853. 
Gribsbach 

V. 

Fremamtle. 


*he  cases  cited  were  as  follows — Cruse  v.  Barley  (a); 

^cAr-oyd  v.  Smithson  (b) ;  Amphlett  v.  Parke  (c) ;  Ran- 

d****    v.  Booker/ (d);  Starhey  v.  Brooks  (e);   Chitty  v. 

"****"^^r  (/) ;  Robinson  v.  Taylor  (g) ;  Maugham  v.  Ma- 

*>*<A);  ma  v.  Cock(i);  Wilson  v.  Major(k);  Davies 

v.  Ashford 


(6> 
(c) 


3  P.  Wm%.  19,  and  note. 
X  Bro.  C.  C.  503. 
S  Ruu.  Sf  Myl.  221. 
-I?rec.  in  Chanc.  162. 
X  P.  Wms.  390. 


(/)  2  Ves.jun.  271. 
(g)2Bro.  C.C.  589. 
(h)  1  Vet.  Sf  Beames,  410. 
(i)  Ibid.  173. 
(*)  11  Vet.  205. 
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1863.        v.  Ashford  (a)  ;    Pulteney  v.  Darlington  (b)  ;    Van  v. 
Barnett(c);  Smithv.  Claxton(d);  Kennell v.  Abbott (<?); 
Cookson  v.  Cookson(f);  Crabtree  v.  Bramble(g) ;  Cow- 
Frbmahtle.    ley  v.Hartstonge(h);  Biddulphv.  Biddulph(i);   Grif- 
fith v.  Ricketts  (ft) ;   Kirkman  v.  Miles  {I);   Stead  v. 
Newdigate(m) ;  Wheldale  v.  Partridge(n). 

The  Master  of  fta  Rolls. 

I  think  that  this  is  a  case  of  reconversion,  and  that 
the  facts  of  this  case  establish  an  intention  on  the  part 
of  John  Bishop  to  reconvert  the  property  into  realty. 

It  is  unnecessary  for  me  to  state  the  grounds  for  my 
opinion,  that  this  will  effected  a  complete  conversion  of 
the  real  estate  into  personalty,  because,  assuming  that 
to  be  so,  I  think  there  is  a  reconversion  into  realty. 

I  concur  in  what  has  been  stated,  that  the  Court 
holds  no  favour  as  between  the  heir  at  law  and  next 
of  kin,  in  cases  of  this  description.  I  am  also  of  opi- 
nion, that  primd  facie  the  property  is  taken  by  the 
heir,  in  the  character  impressed  upon  it  by  the  will,  and 
that  if  no  intention  is  manifested  to  alter  it,  those  repre- 
senting him  take  it  in  the  same  character.  I  am  of 
opinion,  that  if  John  Bishop  had  died  within  twelve 
months  after  his  mother's  death,  the  property  would 
have  gone  to  his  personal  representatives  as  personalty, 
in  which  character  he  took  it.    The  question  is,  whether 

from 

(c)  15  Sim.  42.  (g)  3  Atkym,  680. 

(b)  1  Bro.  C.  C.  223.  (A)  1  Dow,  361. 

(c)  19  Ve$.  102.  (i)  12  Vet.  161. 

(d)  4  Mad.  484.  (k)  7  Hare,  299. 
(c)  4  Ves.  802.  (/)  13  Vet.  338. 

(/)  12  Clark  $  Fin.  121   &  5         (m)  2  Mer.  521. 
Beav.  22.  (n)  8  Ves.  227. 


r 
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from  January,  1832,  to  May,  1848,  sufficient  acts  have 
not  taken  place  to  show,  that  he  elected  to  take  the  pro- 
perty as  real  estate,  and  not  in  the  character  impressed 
on  it  by  the  will.  Frbmahtle. 

It  was  admitted,  and  could  not  be  denied,  that  he 

was  in  a  situation  to  make  an  election,  if  all  the  debts 

arid  all  the  legacies  had  been  paid.    They  were  paid 

with  the  exception  of  one  annuity,  and  the  circumstance 

that  there  was  power  to  raise  this  annuity  by  a  mortgage 

or*  the  property  would  not  put  him  under  the  obligation 

oF  taking  the  property  as  personal  estate.    The  annui- 

£^nt  could  not  have  compelled  a  sale,  if  John  Bishop  had 

s«t  apart  sufficient  funds  to  provide  for  her  annuity. 

I    am  of  opinion,  that  he  was  in  a  situation  to  make  his 

^lection. 

That  being  so,  the  burthen  of  proof  is  then  thrown  on 
^•fce  party  who  contends  that  a  reconversion  has  taken 
Solace;  for  John  Bishop  having  taken  these  lands  as 
**ioney,  the  burthen  of  proof  is  on  the  Plaintiff  to  show 
S.xi  intention  to  elect  to  keep  it  as  realty,  or,  in  other 
^^ords,  to  remove  the  trust  for  conversion  impressed  on 
^"ke  property  by  the  testatrix. 

I  should  have  thought  that  the  uninterrupted  posses- 
sion and  receipt  of  the  rents  for  sixteen  years  would 
i^ave  been  sufficient  for  that  purpose,  if  he  had  not  been 
^.  trustee,  which  renders  it  ambiguous.    The  facts  which 
Struck  me  forcibly  are  those  which  I  am  about  to  men- 
tion.    He  attempted  to  sell  the  property  in  1836,  and  it 
Vreing  in  a  very  dilapidated  state,  he  laid  out  consider- 
able sums  in  repairing  it.     One  witness  says  2,600/., 
^another  3,000/.    Whether  he  did  this  to  forward  the 
«ale,  or  for  the  more  convenient  occupation  of  it  by 
kimself  and  his  family,  does  not  appear.     I  do  not, 

however, 
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1853.       however,  rely  on  this  act  as  conclusive ;  but  the  circum- 
stances, taken  in  a  cluster,  and  you  must  take  them 


Griesbacu 


V. 


altogether,  help  one  another.  I  do  not  however  think, 
Frbmantle.  that  a  person  about  to  sell  would  lay  out  so  large  a  sum 
of  money  as  2,500/.  on  a  property,  for  which  he  did  not 
expect  to  get  more  than  11,000/.  if  well  sold.  I  draw 
a  contrary  inference  from  that  which  has  been  insisted 
on.  I  do  not  think  it  probable  that  anything  would  be 
gained  by  laying  out  so  large  a  sum  as  3,000/.  on  the 
property  before  the  sale,  for  the  purchaser  would  na- 
turally prefer  laying  out  the  money  himself.  The  most 
profitable  mode  would  probably  be  to  sell  without  repair- 
ing, though  it  might  depend  on  the  nature  of  the  case.  I 
place  very  little  reliance  on  the  statement,  that  he  would 
be  glad  to  sell  for  11,000/.,  and  I  also  place  but  little 
reliance  on  the  recollection  of  Mrs.  J3.,  for  the  interest 
of  witnesses  is  apt  to  mislead  their  recollection.  I  must 
decide  on  acts  not  ambiguous  or  liable  to  misconstruc- 
tion. I  have  this  fact,  that  considerable  expenses  were 
incurred  in  the  repairs,  for  the  purpose  of  family  occu- 
pation, and  that  alterations  were  made  which  were  not 
of  such  a  species  as  are  usual  in  anticipation  of  a  sale, 
such  as  removing  a  hothouse,  altering  the  garden,  and 
cutting  ornamental  trees.  All  these  could  not  be  for 
the  purpose  of  sale. 

I  rely  most  on  the  two  documents ;  the  first  of  which 
is,  a  notice  to  the  tenant  to  quit,  in  which  he  speaks  of 
"  the  land  you  hold  of  ine."  Above  all,  the  answer  to 
Mr.  Trevor's  application  for  legacy  duty  for  the  land,  to 
which  his  answer,  on  the  20th  April,  1847,  is,  "  I  have 
not  sold  any  of  the  real  estates,  but  have  retained  the 
same  to  my  own  use.79  A  more  unqualified  and  unambi- 
guous expression  cannot  be  used.  It  cannot  be  denied 
that  he  was  in  a  situation  to  elect,  and  in  answer  to  the 
application  for  the  legacy  duty  on  the  proceeds  of  the 

sale, 


Griesbach 

V. 
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sale  of  the  real  estate,  he  says,  "  I  have  retained  the  same 
to  my  own  use."  This  is  confirmatory  of  the  facts  which 
had  already  occurred.  He  may,  it  is  true,  have  made  this 
statement  in  order  to  escape  payment  of  legacy  duty,  but  Frbmantle, 
the  fact  of  his  making  the  statement,  in  the  same  letter 
in  which  he  asked  whether  he  would  be  liable  to  legacy 
duty,  does  not,  in  my  opinion,  vary  the  inference  pro- 
perly to  be  drawn  from  the  expressions  used. 

As  to  the  attempted  sale,  it  is  to  be  observed,  that  a 
person  may  elect  to  hold  property  as  land,  and  yet  he 
may  afterwards  be  induced,  by  an  alluring  price,  to  sell 
the  property. 

1  wkm  therefore  of  opinion,  that  it  has  been  proved, 
tni^t:  John  Bishop  has  exercised  his  election  to  take  the 
ProJ>«ty  unconverted  and  discharged  from  the  trust  for 
co*a  version  impressed  on  it  by  the  will  of  Mrs.  Bishop. 

*^*  »  the  death,  therefore,  of  John  Bishop,  it  passed  to 
,s    fci  eir  at  law,  Alexander  G.  S.  Bishop. 


T 


IVISON  t;.  GRASSIOT. 

July  14. 
-^~1E  Defendant  having  elected  that  the  evidence  When  the  eri- 

should  be  taken  orally,  cauwfcteken 

orally,  a  ge- 

r     ^^r.  Lloyd,  on  behalf  of  the  Plaintiff,  moved,  under  tion,  under  the 

^       35  &  16  Vict.  c.  86,  s.  36,  for  leave  to  use,  at  the  jS?*??™  of 

'  '  '  the  15  &  16 

hearing,  Vict.  c.  86,  to 

u*^  be  at  liberty  to 

tt^^^*  the  hearing  affidavits  already  filed  is  irregular.    The  particular  facts  or  circum- 

oi^^^b  proposed  to  be  proved  by  affidavits  should  be  specified  both  in  the  notice  of 

*On  and  in  the  order. 

^OL.  XVII.  Y 
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hearing,  affidavits  which  had  been  filed  on  a  former 
application  for  an  injunction,  for  a  receiver,  and  for  pay- 
ment of  money  into  Court. 

Mr.  Eddis,  contra. 

The  Master  of  the  Rolls. 

The  meaning  of  this  clause  is,  that  where  there  are 
particular  facts  or  circumstances,  which  the  Defendant 
either  does  not  dispute  or  has  no  interest  in  disputing, 
the  Court,  notwithstanding  the  evidence  is  taken  orally, 
may  give  liberty  to  prove  them  by  affidavits.  But  here, 
the  Plaintiff  wants  to  prove  his  case  by  affidavits,  after 
the  Defendant  has  said,  "  I  will  have  it  proved  orally/' 
The  Plaintiff  must  specify  the  particular  facts  and  cir- 
cumstances which  he  proposes  to  prove  by  affidavits ; 
and  I  will  then  dispose  of  the  motion,  after  asking  the 
Defendant  what  he  has  to  say  to  it.  It  may  be  of  great 
importance  to  him  to  be  able  to  cross-examine  the 
witnesses. 

The  order  to  be  made  under  the  37th  section  will  be, 
that  as  to  particular  facts,  or  a  particular  set  of  facts,  the 
Plaintiff  shall  be  at  liberty  to  prove  them  by  affidavits. 

It  is  obvious,  that  the  act  does  not  mean  to  confine 
the  Defendant's  protection  to  that  afforded  under  the 
29th  section. 
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MOSTYN  v.  MOSTYN. 

Feb.  7, 14. 
1AMUEL  MOSTYN  of  Calcott  Hall,  the  brother  A  testatrix 


of  the  testatrix,  had  the  following  five  children  :—  Jj^J*  "^^ 


'  ^  pnews  named 

Jiobert  John  Mostyn,  John  Henry  Mostyn,  Samuel  John  Robert  John, 

JUostyn,  Thomas  Mostyn  and  Mary  M.  Davies.  Samuel  mm?' 

Thomas,  ap- 

In  this  state  of  the  family,  the  testatrix,  in  1824,  made  \ert"  her  exe- 

lier  will,  whereby  she  appointed  her  "  nephew,  Robert  ™tor»  a™f 

-Mostyn  of  Calcott  Hall,"  her  executor.     She  then  be-  to  "  John 

«queathed  two  life  annuities  of  50/.,  and  a  legacy  of  50/.  reSe^'thaVif 

tLo  T.  L.  and  M.  L.,  and  proceeded  as  follows : — "  My  he  should  not 

property  in  this  house  to  be  taken  as  marked  out.     My  should  be  di- 

<3ear  nephew  John  Henry  Mostyn  of  Holywell,  surgeon,  J^^ed  between 

tut  late  of  Calcott  Hall,  Flintshire,  North  Wales,  the  •«  John"  and 

sbove  bequests  to  fall  into  his  hands,  and  should  he  ^  Maimed 

not  marry,  to  be  divided  equally  between  Samuel  Mos-  under  the  gift 

2yn,  John  Mostyn  and  Mary  M.  Davies,  all  of  them  DUt  held  "that 

late  of  Calcott  Hall,  must  receive  each  50/.,  the  residue  he  was  not 

/.  ■■  •  i  i  >    *        i    »  entitled,  and 

tx>  fall  into  my  above-named  executor  s  hands.  that  John 

Henry  was 
meant    On 
The  testatrix  died  in  1824,  and  her  will  was  proved  appeal,  how- 

l>y  Robert  John  Mostyn,  in   her  will  called   Robert  ^uVwMdi- 

-Mostyn.    An  annuitant  having  died  in  1844,  Thomas  vided. 

JUostyn  filed  this  claim,  insisting  that  he  was  intended 

l>y  the  gift  to  "  John  Mostyn" 

The  Defendant,  Robert  John  Mostyn,  insisted,  that 
cither  he  or  John  Henry  Mostyn  was  intended  by  the 
gift  to  "  John  Mostyn." 

Mr.  R.  Palmer  and  Mr.  Boyle,  for  the  Plaintiff,  cited 
y2  and 
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MOSTYN 

V. 
MOSTYN. 


and  relied  on  Dent  v.  Pepys  (a) ;  Blundell  v.  Glad- 
stone (b) ;  Beaumont  v.  Fell{c)  ;  Ryall  v.  Hannam  (d) ; 
Newbolt  v.  Pryce  (e) ;  Doe  d.  Le  Chevalier  v.  Huth- 
waite(f);  Adams  Y.Jones  (g);  Doe  d.  Gordv.Needs(h); 
Butler  v.  Bushnell  (J) ;  and  argued,  that  it  was  impossi- 
ble that  John  Henry  could  be  intended  to  take  under 
the  gift  over  in  default  of  his  own  marriage. 


Mr.  Shapter,  for  the  Defendant,  Robert  John  Mostyn, 
was  not  heard. 

The  Master  of  the  Rolls  was  of  opinion,  that  John 
Henry  Mostyn  was  intended  by  the  gift  to  John  Mostyn. 
He  observed,  that,  generally,  in  the  cases  relied  on,  there 
had  been  a  conflict  between  the  name  and  the  description, 
between  which  it  was  necessary  for  the  court  to  deter- 
mine ;  but  that  here  there  was  none,  for  the  name  and 
description  "  John  Mostyn,  late  of  Calcott  Hall"  suffi- 
ciently identified  John  Henry  Mostyn.  He  dismissed 
the  claim  without  costs. 


(a)  6  Mad.  350. 

(b)  11  Sim.  467;  1  Fhill.  279  ; 
1  H.  Lds.  Cos.  778. 

(c )  2  P.  Wms.  141. 
(d)\0  Beat?.  536. 


(«)  14  Sim.  354. 
(/)  3  Bam.  if  Aid.  632. 
(g)9  Hare,  485. 
(h)  2  Aire.  *  W.  129. 
(0  3  MyL  *  K.  232. 


Note. — On  appeal,  on  the  17th  of  March,  1853,  the  Lords  Ju 
tices  differed,  ana  the  decision  was  therefore  affirmed. 
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KING  v.  CHUCK. 

July  9,  18. 
TMTJEAKIN,  King,  and  Chuck,  for  twenty  years,  car-  Surviving 
ried  on  business  in  partnership  but  no  articles  of  KrlnfJrence 
co-partnership  had  ever  been  executed  between  them,  deduced  from 
However,  the  accounts  being  annually  made   out,   a  to  tave  carried 

memorandum  was  added  at  the  foot,  that  if  either  of  on  &***  Vusi" 

ness  on  the 
them  should  die,  his  capital,  as  appearing  by  the  last  same  terms  as 

account,  should  be  paid  to  his  representatives  by  the       . onginftl 

surviving  partners,  on  whom  the  trade   was  then   to     In  a  partner- 

Evolve.  aUbZSc. 

there  was  a 

In  1839,  Meakin  died,  and  his  executors  established  that"!/ one' 

their  right  to  the  testator's  capital,  in  conformity  with  died»  l\e  ***- 
.  vivor  should 

the  memorandum.  take  the  busi- 

ness and  pay 
his  executors 
King  and  Chuck  then  continued  to  carry  on  the  busi-  his  capital,  as 

ness  in  partnership  together,  but  no  articles  were  exe-  thHast^c-011 

cuted.    The  former  memorandum  was  not  continued  in  count.  ^4.  died, 

the  annual  accounts,  but  some  gross  sums,  by  way  of  continued  to 

deduction,  were  made  therein,  in  respect  of  bad  debts.    carrv  on  tlJet 

business  with- 
out articles. 

Some  conversation  had  taken  place  between  King  ^^^xhe^ 

and  the  solicitors  of  the  firm,  in  consequence  of  diffi-  Court,  from 

culties  that  had  occurred  in  the  settlement  with   the  {{)®  p^fiesjn- 

executors  of  Meakin,  in  regard  to  an  allowance  for  bad  ferred,  that  B. 

debts  in  the  account;  and  in  March,  1843,  a  draft  was  on  their  busi- 

prepared  by  the  solicitors  of  the  firm,  on  instructions  ne8S  on  the 
1     *  J  m  same  terms,  as 

from  King,  which  recited  the  above  stated  terms,  in  the  to  winding-up 

rA„mnr  on  the  death  of 
former  either,  ..those 
•  which  applied 

to  the  first  partnership  between  A.,  B.  and  C,  and  decreed  C.  to  pay  to  B.'s  executors 

his  capital,  as  appearing  on  the  last  account. 
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1863.  former  partnership,  for  a  settlement  on  the  death  of 
either,  and  that  King  and  Chuck,  since  the  death  of 
Meakin,  had  continued  to  carry  on  the  business  upon 
the  terms  aforesaid,  in  the  event  of  the  death  of  either 
of  them,  and  that  they  had  agreed  to  vary  the  terms 
and  conditions  of  their  partnership.  It  then  purported 
to  provide,  that  in  case  of  the  death  of  a  partner,  16/. 
per  cent,  should  be  allowed  for  bad  debts  from  his  share 
of  the  capital. 

The  draft  was  communicated  to  both  parties,  but  there 
was  no  proof  of  its  ever  having  been  approved  of  or 
adopted,  and  it  was  never  engrossed  or  executed.  A  cor- 
respondence, however,  took  place  between  the  partners 
as  follows:— King,  on  the  11th  of  March,  1843,  wrote 
to  Chuck — "  I  have  this  post  received  from  Messrs. 
Overton  and  Hughes  (the  solicitors),  a  form  of  partner- 
ship to  sign,  which  I  think  very  advisable  and  proper, 
had  we  not  already  provided  for  death,  by  making  an 
allowance  for  debts,  which  I  suppose  amoynt  to  10/.  per 
cent.;  therefore,  I  recommend  no  alteration  be  made 
till  next  stock  taking."  In  answer,  Chuck,  on  the  31st 
day  of  March,  1843,  wrote  to  King  as  follows, — "With 
respect  to  the  allowance  taken  off  for  bad  debts,  'tis 
done,  and  must  have  been  a  mistake  of  Hughes,  as  he 
told  me  you  named  16/.  per  cent.,  and  quoted  the  opi- 
nion of  T.  and  W.  Jones,  but  I  am  not  much  pleased 
whatever  it  was.  It  was  between  you  and  him,  un- 
known to  me."  In  answer  to  this,  King,  on  the  4th 
day  of  April,  1843,  wrote  to  Chuck  as  follows, — "I 
perfectly  recollect  Mr.  Hughes  and  myself  having  a 
conversation,  in  your  absence,  about  our  book  debts, 
which  brought  to  my  mind  what  passed  at  the  time 
Alexander  King  died,  that  several  houses  were  applied 
to,  to  say  the  fair  sum  we  ought  to  allow  for  unexpected 
bad  debts,  and  William  and  Thomas  Jones  being  one, 

said 


King  died  in  1849  ;  whereupon  his  executors  insisted 
on  Chuck9 8  paying  them  10,022/.,  which  appeared  to  be 
"ffce  amount  of  King's  capital  in  the  last  balance  sheet, 
»Lud  in  June,  1851,  they  instituted  this  suit  to  enforce 
ffceir  claim. 

The  alleged  agreement  was  denied  by  Chuck. 

Mr.  JR.  Palmer  and  Mr.  Southgate,  for  the  Plaintiffs, 
^^ontended,  that  the  obligation  to  purchase  the  deceased 
J^artner's  share  in  the  concern,  at  the  amount  appearing 
^-o  his  credit  at  the  last  annual  account,  which  applied 
to  the  partnership  of  Meakxn,  King  and  Chuck,  had  been 
Continued  in  the  partnership  of  King  and   Chuck,  for 
the  business  had  been  carried  on,  upon  the  same  prin- 
ciple, and  in  the  same  manner,  as  before  the  death  of 
-Meakin.    They  relied  on  the  draft  agreement,  and  the 
conduct  of  the  partners,  as  evidence  of  the  terms  on 
Which  the  business  had  been  carried  on. 

Mr.  Rovpell  and  Mr.  Moore,  contra.  The  mode  of 
settlement  on  the  death  of  a  partner  was  applicable  to 
the  original  partnership  between  the  three,  but  was 
never  adopted  by  the  survivors.    The  draft  agreement 

carries 
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said,  (to  the  best  of  my  recollection,)  10/.  or  15/.  per  1863. 
cent,  which  was  never  acted  on  ;  for  the  executors  dis- 
covered, on  further  examination  of  the  deed  of  partner- 
ship, that  everything  was  provided  for,  which  proved  to 
me  the  necessity  of  the  same  precaution  for  us  to  take, 
,^hich  Mr.  Hughes  saw,  and  considered,  from  what  I 
said,  he  had  better  do  it,  which  I  should  never  have 
thought  of  ordering  without  consulting  you,  particularly 
leaving  already  made  a  fair  provision.  But  another 
"fci  me,  before  we  make  up  our  stock  book,  it  may  be  as 
rell  to  take  the  matter  in  consideration." 


Kino 
v. 
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1853.  carries  the  case  no  further.  It  was  a  mere  proposal, 
and  was  never  executed  or  assented  to,  and,  therefore,  no 
final  or  binding  agreement  was  ever  entered  into,  on  the 

Chuck.  subject  of  a  settlement,  on  the  death  of  King  or  Chuck. 
The  same  observations  apply  to  the  letters ;  they  pro- 
ceeded no  further  than  a  treaty. 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


July  18.  The  Master  of  the  Rolls. 

It  is  clear,  that  though  the  draft  was  prepared  by  the 
direction  of  King,  it  was  prepared  with  the  knowledge 
of  both  parties.  It  appears  that  a  proposal  was  then 
made  by  King,  to  put  his  son  in  his  place;  Chuck 
declined  it,  but  he  did  not  add  one  word,  disputing  the 
recital  in  the  draft  of  the  terms  on  which  they  carried 
on  the  partnership.  Three  letters  afterwards  passed 
between  them  ;  one  of  the  11th  of  March,  1843,  from 
King  to  Chuck  ;  Chuck's  answer  on  the  31st  of  March, 
1843,  and  King's  reply  on  the  4th  of  April.  They  all 
proceed  on  this  supposition,  that  the  recitals  are  correct, 
and  that  the  new  partnership  contract  contained  the 
same  stipulation  as  the  old.  They  seem,  however,  to 
have  considered,  that  these  points  might  be  provided  for 
in  the  annual  settlement  of  accounts,  and  that  the  deed 
was  unnecessary.  This  view  is  confirmed  by  this  cir- 
cumstance : — That  the  new  proposed  partnership  articles 
did  not  provide  for  anything,  except  this  allowance  on 
bad  debts  to  be  made  to  the  continuing  partner. 

In  April,  1849,  King  died,  and  after  his  death,  some 
discussion  and  correspondence  took  place,  and  the  bill 

was 
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vas  afterwards  filed  by  his  executors,  to  enforce  the        1853. 

terms  of  the  partnership.     It  appears  to  me,  that  the 

conduct  and  correspondence  of  Chuck,  after  the  death 

of  his  partner,  confirms  this  part  of  the  case.     Chuck 

nowhere  treats  the  concern  as  liable  to  be  wound  up, 

there  is  no  admission  that  it  ought  to  be  sold  and  the 

produce  divided   between  him   and  the  executors  of 

King,  according  to  their  shares  in  it.     Although,  on 

the  death  of  King,  one  of  two  things  must  necessarily 

have  been  to  be  done,  namely,  either  Chuck  was  bound 

to  take  the  partnership  share  in  the  stock  in  trade  and 

good  will,  and,  at  the  same  time,  pay  the  executors  of 

King  his  capital ;  or  the  executors  were  entitled  to  have 

the  whole  business  put  an  end  to  and  sold.     Chuck  did 

neither  of  these,  but  carried  on  the  business  on  his  own 

account,  notwithstanding  the  request  of  the  executors 

°f  -fCing  to  have  the  business  wound  up  and  their  share 

Paid.      I  am  of  opinion,  from  the  conduct  of  the  parties, 

"*at  there  was  a  parol  contract  between  them,  that  when 

one  died,  the  continuing  partner  should  take  the  stock 

111  trade,  at  the  valuation  which  was  found  due  to  him 

a*    the  last  settlement  of  accounts,  making  the  allow- 

an^e  for  bad  debts. 

It  is  clear  that  if  the  converse  had  happened,  and 
^**ck  had  predeceased  King,  King  could  not  have  dis- 
puted this  proposition. 

decree  payment  of  the  10,022/.  with  interest,  and 
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1853. 


BRIGGS  t;.  WILSON. 

npHIS  was  an  administration  suit,  in  which  the  Plain- 
tiff  Briggs  sought  to  establish  against  Wilson,  the 
executor  and  trustee  of  the  testator,  Adlard,  a  claim  on 
two  promissory  notes. 

The  first  of  the  two  notes,  which  was  for  500/.,  was 


July  22. 

In  a  case  un- 
affected by 
Lord  Tenter- 
den's  Act,  the 
words  "  in- 
terest on  this 
note  paid  up  to 
the  13th  day 
of  May,  1825," 
indorsed  upon   dated  the  13th  of  May,  1815,  and  was  given  by  the 

note^n'the^     testator  to  his  mother,  and  the  second  note,  for  90/.  8*., 

handwriting  of  was  dated  the  28th  November, 
a  person  who  .         .  .  .  . 

was  in  the        given    by  the  testator  to  his  mother. 

habit  of  trans-   testator's    mother 
acting  busi- 
ness for  both     and  on  the  22nd  of  November,  1817,  a   post-nuptial 

payee  ofthe      ^ttlement  was  executed   by   Mr.    and   Mrs.    Sutton, 

note,  was  held  whereby  the  promissory   note   for   500/.   was   settled. 

There  was  no  evidence  that  the  note  had  ever  been  in- 


1826,   and   was   also 
In    1815,  the 
intermarried   with    Thomas  Sutton, 


take  the  note 
out  of  the 
operation  of 
the  statute. 

The  maker 
of  the  note 
died  in  1829, 


dorsed  or  delivered  to  the  trustees. 


The  testator  died  in  August,  1829,  having  by  his  will 
directed  his  executors  and  trustees  to  sell  and  convert 
hfs^^Ustate  *"8  real  estates,  and  out  of  the  monies  to  arise  from  the 
with  payment  sale,  to  pay  and  discharge  all  such  of  his  debts  as  might 
of  his  debts;  j *J        •       u     u-         *  u-     a  a  v- 

the  payee  died  be  due  and  owing  by  him  at  his  decease,  and  his  per- 

1ft18di1,  dUt,h  8ona'  e8tate  might  be  insufficient  to  discharge, 
of  the  former, 
an  arrange- 
ment was 
made,  by  the 
trustee  of  his 
will,  with  the 
payee,  that  in- 
terest should 
not  be  pay- 
able till  the 
death  of  the 
latter.     Held,  that  the  remedy  was  not  barred. 


At  the  testator's  decease,  his  personal  estate  was  very 
small,  and  his  interest  in  the  real  estate  was  reversionary 
and  expectant  on  the  decease  of  his  mother. 

Mrs.  Sutton  (the  testator's  mother)  died  in  1851,  and 

the 
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the  Plaintiff,  as  her  administrator,  claimed  the  amount 
of    the  two  promissory  notes. 

There  was  an  indorsement  on  the  first  note  in  these 
words : — "  Interest  on  this  note  paid  up  to  the  13th  day 
of  Jday, 1825;"  which  was  proved  to  be  in  the  hand-writ- 
ing of  one  Thomas  Cram,  deceased,  an  intimate  friend 
of  the  testator,  and  accustomed  to  keep  his  accounts 
and  transact  business  for  him,  as  well  as  for  his  mother. 
The  memorandum  was  without  a  date,  but  the  De- 
fendant, the  surviving  executor  and  trustee  of  the  will, 
proved,  that  it  existed  when  the  note  was  deposited  with 
hina  by  Mrs.  Sutton  in  1825,  1826,  or  at  farthest  in 
1827  ;  and  there  was  evidence  to  show,  that  it  must  have 
been  made  at  the  request  and  with  the  privity  of  the 
testator  and  his  mother,  or  one  of  them. 

There  was  evidence  by  the  Defendant  Wilson  as  to 
an  alleged  arrangement  after  the  testator's  death,  when 
***e  notes  were  presented  to  him,  to  defer  payment  of  the 
n°tes  till  the  death  of  Mrs.  Sutton,  when  the  real  estate 
w*s  to  be  sold. 

M  r.  R.  Palmer  and  Mr.  R.  W.  Moore,  for  the  Plaintiff. 
°th  the  notes  were  subsisting  and  in  full  force  at  the 
dea.th  of  the  testator  in  1829  :  for  as  to  the  500/.  note, 
e>  ndorsement  made  by  the  common  agent  of  the  maker 
at*«i   payee,  showing  that  interest  was  paid  up  to  the  13th 
Qy,  1825,  is  sufficient  to  prevent  the  operation  of  the 
^t\ate  Up  to  that  time;  and  though  there  is  no  signature 
.  r  **  ^te  to  the  indorsement,  yet  it  must  have  been  made 
1C*   °i*  after  the  year  1825,  and  in  or  before  the  year  1827, 
°^Ording  to  the  evidence  of  Mr.  Wilson,  and,  therefore, 
^   <±ase  does  not  come  within  the  provisions  of  the  sta- 
tut«*   9  Geo.  4,  c.  14,  s.  3.     Before  that  statute  (1828), 
^   indorsement  on  a  note  or  bill  of  exchange  of  a  pay- 
ment, 


1853. 
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ment,  by  or  on  behalf  of  the  party  to  whom  it  was 
made,  was  deemed  sufficient  proof  that  it  was  made; 
Smith  v.  Battens  (a) ;  Gale  v.  Capern  (6).  The  notes 
were  therefore  both  in  full  force  at  the  death  of  the  tes- 
tator, and  the  trust  in  the  testator's  will,  for  payment  of 
debts,  was  sufficient  to  prevent  the  operation  of  the  sta- 
tute afterwards.  It  may  be  objected,  that  this  indorse- 
ment does  not  come  within  the  old  rule  of  law,  so  as  to 
make  it  sufficient  proof  of  payment,  because  the  trustees 
of  the  post-nuptial  settlement  of  1807,  and  not  Mrs. 
Sutton,  were  the  persons  to  whom  payment  was  to  be 
made ;  but  this  settlement  ceased  to  be  operative  after 
Mr.  Sutton's  death  :  besides  which,  the  promissory  note 
was  never  indorsed  or  delivered  to  the  trustees,  and  never 
became  vested  in  them,  but  remained  in  Mrs.  Sutton, 
and  now  belongs  to  Mr.  Briggs  as  her  administrator. 


Mr.  Lee  and  Mr.  Cole,  for  the  Defendant.  From 
1815,  when  the  500Z.  note  purports  to  be  made,  till 
1826,  no  account  is  given  of  it,  except  that,  in  1817,  it 
was  assigned  to  the  trustees  of  the  settlement,  and 
that  sometime  after  the  death  of  the  testator,  in  1829,  a 
claim  is  made  upon  it.  It  is  contended,  that  the  trust 
for  payment  of  debts,  contained  in  the  testator's  will, 
saves  the  statute.  But  the  time  for  the  application  of 
the  statute  is  between  the  years  1815  and  1829,  and 
there  is  nothing  during  that  interval  to  prevent  its 
operation,  except  the  memorandum  indorsed  upon  it  by 
Cram,  who,  it  is  alleged,  was  the  agent  of  the  testator 
and  of  Mrs.  Sutton.  But  in  the  cases  in  which  such  an 
indorsement  has  been  held  ,to  be  valid,  the  agency  was 
proved  ;  not  so  here.  A  trust  for  payment  of  debts 
prevents  the  operation  of  the  statute,  if  it  be  constituted 
before  the  statute  has  operated,  but  not  after  the  statute 

has 


(a)  1  Mood  *  Rob.  341. 


(b)  1  Ad.  £  Ell.  102. 
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has  run ;  Scott  v.  Jones  (a).  The  debt  was  not  called 
in  nor  was  there  any  acknowledgment  of  it,  except  by 
an  indorsement  made  by  an  unauthorized  agent,  a  mere 
stranger,  and  the  delivery  of  it  to  Wilson  in  1826  or  1827. 
The  note  of  1826  was  no  doubt  in  force  at  the  death  of 
the  testator ;  but  the  question  is,  whether  the  statute 
does  not  apply  to  bar  it,  according  to  the  case  of  Scott 
v.  Jones,  for  the  statute  was  running,  and  the  trustee 
liad  no  power  to  waive  it ;  Shewen  v.  Vanderhorst  (&). 
The  statute,  therefore,  having  taken  full  effect,  before 
the  death  of  the  testator,  as  to  the  one  note  (there  being 
no  proof  of  authority  to  acknowledge  the  receipt  of 
interest),  and  after  the  testator's  death  as  to  the  other, 
the  claim  cannot  be  sustained. 


1863. 


The  Master  of  the  Rolls. 

I  feel  some  difficulty  about  this  case.  As  to  the  first 
note,  I  think  it  would  be  barred  by  the  statute,  but  for 
the  indorsement,  and,  being  barred  before  the  testator's 
death,  it  would  have  remained  so,  notwithstanding  the 
trust.  I  must  however  decide  this  case  according  to 
what  I  understand  the  law  actually  to  be ;  and  before 
the  statute  9  Geo.  4,  c.  14,  the  indorsement  in  question 
would  have  been  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute,  and,  though  that  might  not 
have  been  altogether  consistent  with  principle,  yet  it  was 
nevertheless  the  law.  The  payee  of  the  note  produced 
it  to  the  trustee  Mr.  Wilson  in  1826  or  1827,  and  it  is 
proved  by  him,  that  the  memorandum  was  then  indorsed 
upon  it ;  and  it  must  have  been  so  indorsed  in  or  after 
the  year  1825,  for  it  states,  that  interest  was  paid  up  to 
the  13th  of  May  of  that  year.  Therefore,  this  note  was 
not  barred  by  the  statute  before  the  testator's  death,  and 

cannot 


(a)  1  Run.  $  MyL  255,  and  4 
CL  if  F.  382. 


(6)  1  Ruts.  $  MyL  347. 
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cannot  now  be  barred  by  reason  of  the  trust  for  payment 
of  debts.  In  Jones  v.  Scott  (a)  there  was  a  charge  only 
on  the  personal  estate,  and  therefore  it  is  no  authority 
for  a  case  like  this,  where  there  is  a  charge  on  the  real 
estate,  though  the  charge  is  qualified.  Nothing  appears 
to  have  been  done  from  the  death  of  the  testator  until 
after  the  death  of  Mrs.  Sutton  s  husband,  and  there 
might  be  a  question  whether  length  of  time  did  not 
affect  the  case;  but  it  is  alleged,  that  there  was  an 
arrangement  that  no  interest  should  be  paid  to  the  tes- 
tator during  the  life  of  his  mother.  I  shall,  therefore, 
admit  the  claim  for  the  amount  of  the  note,  but  with 
interest  only  from  the  death  of  Mrs.  Sutton.  The 
other  note  is  clearly  a  charge  upon  the  real  estate. 

(a)  1  Rust,  if  MyL  255,  and  4  CI.  $  Fin.  382. 


Ju/y  23. 

A  fund  pro- 
ducing up- 
wards of  200/. 
a  year,  be- 
longing to 
A.  B.t  a  per- 
son of  unsound 
mind,  though 
not  so  found 
by  inquisition, 
was  paid  into 
Court  under 
the  Trustee 
Relief  Act. 
A  petition  to 
the  Matter  of 
the  Rolls  for 
the  application 
of  the  income 
towards  hit 
maintenance 
was  refused. 


Re  IRBY. 

rpHE  sums  of  4,451/.  17s.  3d.  consols,   1,606/.  re- 
A      duced,  and  795/.  reduced,  and  560/.  cash,  which, 
belonged  to  Mr.  Irby9  were  paid  into  Court,  under  the 
Trustee  Relief  Act. 

Mr.  Irby  was  a  person  of  unsound  mind,  and  incapa- 
ble of  managing  his  affairs,  though  not  so  found  by 
inquisition.  He  presented  this  petition  by  his  next 
friend,  praying  that  the  income  might  be  paid  to  certain 
near  relations,  for  his  maintenance  and  support,  so  long 
as  he  should  remain  of  unsound  mind ;  the  income 
exceeding  200/.  a  year. 

Mr.  Karslahe,  in  support  of  the  petition,  relied  oo~ 

ShelfonB 
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Shelford  on  Lunacy  (a),  and  the  cases  there  cited,  viz. 
Price  v.  Bedford  (6);  Eldridge  v.  Croucher(c);  Machin 
v.Salkeld(d);  Bird  v.  Lefevre(e);  Eyre  v.  Wake  (J); 
Ridgway  v.  Darwin  (g).  He  observed,  that  the  Trustee 
Relief  Act  provided,  that  every  order  made  under  it 
should  have  the  same  authority  and  effect,  and  be  en- 
forced in  the  same  manner,  as  if  made  in  a  suit. 

The  Master  of  the  Rolls. 

In  Upfull%8  Case  (A),  it  was  doubted  by  Lord  Truro } 
how  far  the  act  applied  to  such  a  case.  In  the  cases 
cited,  the  orders  were  made  in  causes,  and  not  under 
the  Trustee  Relief  Act.  If  I  were  to  make  an  order 
under  that  act,  it  would  have  the  effect  stated,  but  I  do 
not  think  it  gives  me  jurisdiction.  Here,  I  observe,  the 
income  exceeds  200/.  a  year,  and  I  should  in  effect  be 
making  an  order  in  lunacy,  if  I  were  to  accede  to  the 
prayer  of  this  petition.  You  may  apply  to  the  Lord 
Chancellor,  but  I  cannot  make  the  order. 

(a)  Page  435.  (/)  4  Vet.  795. 

(b)  Reg.  Lib.  1784,  p.  227.  (g)  8    Vet.    65  ;    Reg.    Lib. 

(c)  Reg.  Lib.  May  15,  1782.       1802,  B,  fol.  576. 

(<*)  2  Dick.  634.  (A)  3  Macn.  *  Gor.  281. 

(e)  4  Bro.  C.  C.  100. 


Note.— See  In  re  Attley,  2  C.  P.  Coop.  (temp.  Cot.),  207 ;  Wil- 
kinson v.  Letch,  ibid.  195;  Ex  parte  Ridgway,  5  Rim.  152;  Ex 
parte  Farrow,  1  Russ.  $  Myl.  112;  In  re  Berry,  13  Bean.  455. 
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Re  PUGH. 

July  26. 

A  married  lYT^-  PUGH,  a  solicitor,  was  employed  by  Mrs. 

wp3ehe^iDg  Piddocke,  in  relation  to  her  separate  estate,  in 

tate,  directed  a  the  course  of  which  he  had  received  money  for  her. 

writing,' to  Besides  this,  in   1852,  Mrs.  Piddocke  and  her  infant 

take  proceed-    children  had  instructed  Mr.  Puqh  to  institute  a  suit 

ings  for  her  m  * 

and  her  child-   respecting  property  claimed   by  the  children.       Mrs. 

writs"1  CThem    Piddocke  and  her  children    had  also  authorized  Mr. 

suits  did  not,     Pugh,  in  writing,  to  take  the  most  active  measures  pos- 

however  in 

any  way  relate  8*b'e  f°r  tnem  m  that  suit  (Piddocke  v.  Smith),  and  in 

to  her.    She     another  suit  of  Piddocke  v.  Boultbee.     Mrs.  Piddocke 
was  no  party  ...  ,  .  .  ,  -    ■ 

thereto,  but      was  neither  interested  in  or  a  party  to  either  of  these 

onl  CwereeiX      Sl"ts>    an<*   ^r*  ^u9^  accordingly  proceeded,  in  the 
made  parties     name  of  the  children  alone,  by  their  next  friend, 
by  their  next 
friend.      Held, 

that  her  se-  Wlva.  Piddocke  now  presented  a  petition  for  the  usual 

parate  estate 

was  not  liable    order,  for  the  taxation  of  Mr.  Puglis  bills  against  her, 

for  the  costs.  jn  re8pect  0f  the  business  done  in  relation  to  her  sepa- 
rate estate,  for  an  account  of  his  receipts,  and  for  deli- 
vering over  of  papers.  Mr.  Pugh  insisted,  that  Mrs. 
Piddocke  s  separate  estate  was  liable,  not  only  for  the 
proceedings  respecting  it,  but  also  for  the  costs  of  the 
two  suits,  conducted,  as  he  said,  by  her  instructions. 

Mr.  R.  Palmer  and  Mr.  Cole,  in  support  of  the  peti- 
tion. 

Mr.  Willcock  and  Mr.  Terrell,  contra,  relied  on  Mur- 
ray v.  Barlee  (a),  and  contended,  that  the  written  in- 
structions of  Mrs.  Piddocke  made  her  separate  estate 

liable 

(a)  4  Sim.  82 ;  3  MyL  Sf  K.  209. 
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liable  for  the  costs  of  the  suits  of  Piddocke  v.  Smith  and 
Ir^iddocke  v.  Boultbce,  and  that  such  costs  must  be  in- 
cluded  in  the  taxation. 

The  Master  of  the  Rolls. 

The  opposition  is  founded  on  a  misconception  of  the 

rights  and  obligations  attaching  to  the  separate  estate 

of  a  married  woman.     In  Murray  v.  Barlee,  a  married 

'woman,  in  respect  of  her  separate  estate,  employed  a 

solicitor  to  conduct  the  proceedings,  and  it  was  held 

that  her  separate  estate  was  made  liable.    That  is  no 

authority  for  creating  a  liability  for  costs  in  this  case. 

Here,  a  married  woman,  whose  husband,  by  reason  of 

mental  incapacity,  was  unable  to  take  apy  steps,  goes 

to  a  solicitor  and  directs  him  to  take  proceedings  for 

her  children.    It  is  a  separate  and  distinct  matter.    She 

was  not  a  party  to  the  cause,  and  the  litigation  had  no 

elation  to  her  or  her  separate  estate ;  it  was  instituted 

Merely  to  ascertain  the  rights  of  her  children.     From 

the  situation  of  her  husband,  she  was  the  person  who 

naturally  communicated  with  the  solicitor,  and  in  one 

sense  employed  him,  but  he  knew  that  he  was  employed 

*°  protect  the  interests  of  the  children,  and  that  the 

next  friend  was  liable  to  him;  but  neither  the  mother  of 

the  children,  nor  her  separate  estate,  was  liable  for  costs 

^currecl  in  this  matter,  which  did  not  concern  her.     I 

^ake  the  usual  order  for  taxation. 

^Ir.  Pugh9  showing  by  his  own  affidavits,  that  he 
^ould  have  opposed  the  common  order,  must  pay  the 
c°sts  of  this  special  petition. 


VOL,  XVII. 
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VERSTURME  v.  GARDINER. 


Under  a  power  xj  Y  the  settlement  made  on  the  marnageof  Captain  and 
to  lend  2,500/.    fJ      ™       Tr  •     ,     j  A    .  .     ^ 

of  the  trust       "^     Mrs.  Fertfiirme,  certain  funds  were  vested  in  four 

funds  to  the      trustees,  upon  the  usual  trusts,  and  the  settlement  con- 
tenant  for  life,       .  r 
held,  that  it      tained  a  proviso  to  this  effect :— That  the  trustees  (naming 

haustedhyone  Mem),  "and  the  survivors  and  survivor  of  them,  and  the 

loan,  but  that,   executors,  administrators  and  assigns  of  such  survivor, 

ment,  the         do  aQd  shall,"  if  required  in  writing,  out  of  the  trust 

power  might     monies,  from  time  to  time,  lend  Capt  Versturme,  "  any 

second  time,     sum  or  sums  of  money,  not  exceeding  in  the  whole  the 

sum  of  2,500/.,  he,  upon  every  such  advance,  securing 

the  repayment  of  the  said  sum  or  sums"  by  his  bond 

and  a  policy.     Provided  it  should  be  at  his  option,  "  at 

the  time  of  every  such  loan,"  to  substitute  real  security. 

The  trustees  were  also  empowered  to  sell  the  trust  funds 

"  from  time  to  time,"  for  the  purpose  of  the  loan  or 

loans. 

There  was  a  power  to  invest  the  trust  monies  on  real 
estate,  and  to  sell  it,  and  hold  the  produce  upon  the 
same  trusts,  and  with  and  under  "  the  same  powers"  as 
the  money  so  invested. 

There  was  also  a  power  to  appoint  new  trustees ;  and  it 
was  declared,  that  every  new  trustee  should  "  have  and 
might  exercise  the  same  powers  and  authorities  what- 
ever," as  if  he  had  been  originally  appointed  trustee. 

In  1829,  the  trustees  accordingly  lent  the  2,500/., 
which  was  repaid  some  time  afterwards.  Capt  Vers- 
turme now  required  the  present  trustees  (three  of  whom 

had 
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h&.d  been  appointed  under  the  power),  to  advance  him 
2^<SQ0l.  under  the  power,  but  they  declined  to  comply, 
being  advised  that  it  was  doubtful  whether  the  power, 
having  been  once  acted  on,  could  be  again  resorted  to. 


VER8TORME 
V. 

Gardiner. 


By  this  bill  a  declaration  was  sought,  that  the  power 
to  lend  still  subsisted,  and  that  the  trustees  were  bound 
to  lend  the  2,500/.,  upon  the  terms  of  the  settlement 

Mr.  G.  L.  Russell,  for  the  Plaintiffs.    The  power  is 
not  exhausted  upon  a  loan  of  2,500/.,  but  may  be  exer- 
cised from  time  to  time,  as  may  be  required.   The  words 
"  every  such  advance,"  "  sum  or  sums,"  "  every  such 
loan/'  "  loan  or  loans,"  show,  that  the  power  might  be 
exercised  more  than  once.    [The  Master  of  the  Rolls. 
These  words  would  be  satisfied  by  a  loan  of  different 
sums,  from  time  to  time,  amounting  in  the  whole  to 
2,600/.;  but  would  not  two  loans  of  2,500/.  each  be  a 
lending  of  5,000/.,  or  "  exceeding  in  the  whole  the  sum 
of  2,500/."]    The  amount  lent  at  any  one  time  would 
not  exceed  the  2,500/.    Again,  the  new  trustees  were 
to  have  the  same  powers  as  the  original,  and  therefore 
the  power  of  lending  2,500/.  to  the  tenant  for  life.    He 
cited  Bwrt  v.  Ingram  (a). 

Mr.  W.  H.  Clarke,  for  the  trustees,  contended,  that 
the  power  was  exhausted,  having  been  once  exercised 
to  its  full  extent,  and  that  it  could  not  be  exercised  a 
wcond  time ;  Cole  v.  Wade  (£) ;  Townsend  v.  Wilson  (c) ; 
BaUr.Dewes{d);  Newman  v.  Warner  (e). 


Mr.  Welch,  for  other  parties. 


The 


(«)  lewin  on  Trustees,  p.  307. 

(*)  16  Ves.  27. 

(e)  1  Bam.  *  Aid.  608. 


(<*)  Jacob,  189. 

(«)  1  Sim.  (N.  S.)  457. 


z2 
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1853. 
^-^v-^/  The  Master  of  the  Rolls. 

VER8TURMB 

Gardiner.  ^  aPPears  to  me  that  this  power  does  allow  the  lend- 
ing more  than  once,  though  the  terms  are  ambiguous. 
The  fact  of  having  repaid  the  former  loan,  renders  it 
more  likely  that  the  Plaintiff  will  pay  it  again.  If  the 
freeholds  were  sold,  the  produce  is  to  be  subject  to  the 
same  powers ;  and  if  new  trustees  are  appointed,  they 
are  to  have  the  same  powers.  If,  therefore,  the  first 
trustees  had  lent  the  2,500/.,  the  new  trustees  could  not 
have  the  same  powers,  unless  they  had  power  to  lend 
again.  I  must  declare  that  the  provision  for  advancing 
to  the  Plaintiff  is  still  subsisting,  notwithstanding  the 
former  loan. 


July  27. 


In  re  MOSS. 


Aclientbaving  rpHOMAS  P.  BAINBRIGGE,  the  Petitioner, 
from  a  Htiga-  claimed  to  be  entitled  to  some  large  real  estates  in 

tion,  his  soli-     Staffordshire;  and  between  the  years  1829  and  1844,  he 

citor  agreed  to         M  ..... 

take  one-third   had  entered  into   very  extensive  litigation  respecting 

fulUia^harL  thlS  claim'  in  which  he  had  emPloyed  Mr-  Mos*  as  his 
if  the  suit         solicitor.      Thomas  P.  Bainbrigge  became,  at  length, 

Decarriedon°  tired  of  this  litigation,  and  on  the  21st  of  July,  1845, 

for  the  benefit  he  entered  into  an  agreement  with  his  brother,  William 

of  another  . 

party)  failed;    H.  Bainbrigge,  to  relinquish  all  his  right  in  his  favour, 

a"i5e*client  in  consideration  of  William  H.  Bainbrigge  undertaking, 
agreed  to  pay  **  °' 

the  remaining  in  the  event  of  the  estate  being  recovered,  to  pay  "  all 
succeeded.'  *  8UC^  C08t8>  charges,  and  expenses,"  as  Thomas  P.  Bain- 
The  Court  re-  hrigge  had  incurred,  in  reference  to  the  estate,  "  together 
t«m  afar-       with  interest,  after  the  rate  of  5L  for  each  100/.  for  a 

2M31  >ear 

,  to  open  the  transaction  by  ordering  a  taxation  of  the  bill. 
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year,  on  the  principle  of  yearly  rests,  on  such  costs, 
charges,  and  expenses/'  up  to  that  time. 

From  that  time,  William  H.  Bainbrigge  took  up  the 
claim  and  prosecuted  the  litigation. 

In  1845,  many  applications  had  been  made  by  Thomas 
P.  Bainbrigge  to  Mr.  Moss,  for  his  bills  of  costs ;  and 
some  draft  bills  of  costs,  summaries  and  accounts  had, 
in  1845,  been  sent  to  a  Mr.  Le  Hunt,  a  professional 
man  and  the  cousin  of  Thomas  P.  Bainbrigge,  who 
acted  on  his  behalf.  These  bills,  after  deducting  some 
payments,  amounted  to  about  9,377/.,  and  the  payments 
out  of  pocket,  with  simple  interest,  to  about  3,700/.,  or, 
charging  compound  interest,  to  about  4,696/. 

These  drafts,  summaries  and  accounts  were,  to  some 
extent  at  least,  examined  by  Mr.  Le  Hunt ;  and  on  the 
18th  of  November,  1845,  an  agreement  was  entered  into 
between  Thomas  P.  Bainbrigge,  of  the  one  part,  and 
Mr.  Moss,  of  the  other,  whereby,  after  reciting  the 
litigation,  and  that  Thomas  P.  Bainbrigge  was  indebted 
to  Mr.  Moss,  for  certain  costs,  charges,  and  expenses, 
and  money  paid,  laid  out,  and  expended,  in  reference  to 
the  said  proceedings,  which,  with  interest,  on  the  prin- 
ciple of  annual  rests,  amounted,  according  to  certain 
accounts  delivered  to  Thomas  P.  Bainbrigge,  and  in- 
vestigated and  approved  by  him,  to  a  balance  or  sum  of 
9,377/.  3*.  5d.,  and  reciting  that  Mr.  Moss,  having  great 
friendship  and  personal  regard  for  Thomas  P.  Bain- 
brigge, had  consented  to  accept  from  Thomas  P.  Bain- 
brigge, the  sum  of  3,500/.,  in  discharge  of  the  said  sum 
of  9,377/.  35.  5d.,  subject  to  the  contingency  and  agree- 
ment thereinafter  contained,  Mr.  Moss  thereby  agreed 
with  Thomas  P.  Bainbrigge  to  accept  the  3,500/.,  payable 
as  therein  mentioned,  in  full  discharge  of  the  said  sum 

of 


In  re 
Most. 
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of  9,877Z.  3*.  bd.  (except  the  said  Thomas  P.  Bainbrigge 
or  William  H.  Bainbrigge  should  come  into  possession 
of  the  estates),  but  Thomas  P.  Bainbrigge  agreed,  that 
if  any  such  event  should  take  place,  he  would  pay 
Mr.  Moss  the  balance  of  the  9,377/.  35.  bd.  (being 
5,877/.  3s.  bd.)  beyond  the  future  costs,  charges  and 
expenses  of  recovering  the  estates. 

The  litigation  was  resumed  and  finally  succeeded  in 
1851.  The  balance  of  the  bills  of  costs  not  having 
been  paid  by  Thomas  P.  Bainbrigge,  Mr.  Moss  recently 
brought  an  action  against  him  to  recover  the  balance 
due  under  the  agreement  of  the  18th  of  November,  1845. 

Thomas  P.  Bainbrigge  now  presented  a  petition,  in- 
sisting that  the  agreement  had  no  legal  validity  to  pre- 
vent the  taxation  of  the  bill  of  costs,  and  praying  the 
usual  order  for  the  delivery  and  taxation  of  the  bills, 
and  a  stay  of  the  proceedings  at  law. 

Mr.  Bolt  and  Mr.  J.  V.  Prior,  in  support  of  the 
petition,  cited  Saunderson  v.  Glass  (a);  Nolies  v.  War- 
ton(J>)  ;  Coleman  v.  Mellersh  (c) ;  Crossley  v.  Parker  (rf). 

The  Solicitor- General  (Sir  R.  Bethell),  Mr.  R.  Palmer, 
Mr.  James,  and  Mr.  E.  Webster,  contra,  were  not  heard. 

The  Master  of  the  Rolls. 

This  is,  in  fact,  an  application  to  set  aside  an  agree- 
ment entered  into  between  Thomas  P.  Bainbrigge,  and 
John  Moss,  on  the  18th  of  November,  1845. 

At 

(a)  2  Atk.  297.  (c)  2  Macn.  $  G.  314. 

(b)  5  Beav.  448.  (rf)  1  Jac.  if  W.  460. 
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At  the  time  when  the  Petitioner  entered  into  the       1863. 
agreement,  he  was  perfectly  well  aware,  that  Moss  had 
a    claim  against  him  on  bills  of  costs  for  9,377/.,  and 
that  a  considerable  part  of  this  sum  was  for  costs  oat 
of  pocket.     At  this  time,  Mr.  Moss  might  have  en- 
forced payment  of  the  amount  due  on  those  bills,  when- 
ever he  thought  fit ;  and  it  is  admitted,  that  it  would 
have  been  very  inconvenient  to  the  Petitioner  to  have 
then   paid  the  amount.    On  the  other  hand,  the  Peti- 
tioner might,  undoubtedly,  have  obtained  an  order  to 
tut   the  bill ;  but  on  the  amount  being  ascertained,  he 
would  have  been  liable  to  pay  it,  and  would  have  been 
subject  to  the  usual  compulsory  process  (which  is  very 
summary)  to  compel  payment  of  it. 

In  that  state  of  things,  Mr.  Thomas  P.  Bainbrigge 
ei*ters  into  an  agreement  with  Mr.  Moss,  to  pay  him 
3,SOO/.,  1,500/.  in  money,  and  2,000Z.  by  a  bill,  which 
!t  is  agreed  shall  completely  and  entirely  exonerate  Mr. 
***>9mas  P.  Bainbrigge  from  all  future  claim  in  respect 
°*^  tiie  bills  of  costs,  whatever  their  amount  might  be,  if 
tta^    estate  should  not  be  recovered.     But  if  the  estate 
8i*oi*ld  be  recovered,  then  he  was  to  remain  liable  to 
^lr*    Moss  for  the  balance.    The  Petitioner  being  well 
a^r^ifce  that  more  than  3,500Z.  was  due,  for  more  than 
^^  was  claimed  for  costs  out  of  pocket,  enters  into  an 
fS^^^inent,  by  which,  on  payment  of  3,500Z.,  Mr.  Moss, 
o^se  of  failure  in  the  litigation,  agrees  to  forego  all 
*"^ker  claim  against  him  ;  but,  in  the  event  of  success, 
/^  be  entitled  to  the  balance  of  that  bill.    Nothing  is 
**i  as  to  interest  on  balances,  far  less  of  compound  in- 
»    *"^^t,  and  it  is  for  a  Court  of  Law,  and  not  for  me,  to 
^^rmine,  whether  Mr.  Moss  could,  or  could  not,  claim 
i^  Setting   beyond    interest   from   the   time  when  the 
*^jice  became  due,  that  is,  from  the  time  the  estate 
^^  recovered.    The  result,  however,  is,  that  the  Peti- 
tioner 
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1863.       tioner  gets  this  great  advantage  from  the  agreement:— 


he  is  exonerated  entirely  from  all  the  risks  of  the  con- 
Mom.        test?   &n<J>  under  no  circumstances,  will  have  to  pay 


\ 


more  than  3,600/.,  unless  the  balance,  payable  to  Mr. 
Moss,  should  exceed  the  amount  payable*by  his  brother 
under  the  agreement  between  them.  In  the  uncertainty 
of  the  case,  even  if  the  Petitioner  had  been  carefully 
advised,  by  a  competent  person,  on  the  subject,  and  J 

had  been  recommended  to  enter  into  that  contract  and  j 

no  other,  it  appears  to  me,  that  it  was  a  wise  and  J 

prudent  agreement  to  have  entered  into ;  and  that  what-  — 
ever  might  be  its  effect,  as  regarded  his  brother,  the  s. 
Petitioner  himself  was  gaining  a  considerable  advantage        ^=*± 

by  entering  into  it.     It  is  true,  that  after  six  years  liti-       

gation,  it  has  been  ascertained,  by  the  verdict,  that  the 
Petitioner  was  entitled  to  recover  the  estate;  and  no 
doubt,  if  persons  could   foresee  future  events,  they 
would  enter  into   very  different  arrangements    from 
those  which  they  do  enter  into  when  their  knowledge  s 
of  future  events  is  altogether  uncertain.   The  result,  how-^ 
ever,  is,  that  after  a  lapse  of  eight  years,  the  Petitioner-^ 
comes  to  set  aside  a  contract,  when  it  is  totally  impos — i 
sible  for  the  Court  to  replace  the  parties  in  the  sanies 
situation  as  they  were  in  at  the  time  when  they  en 
into  it.     If  the  contract  were  not  binding  on  Mr.  Bain — * 
brigge,  neither  was  it  binding  on  Mr.  Moss;  and,  I  cauv- 
have  no  doubt  whatever,  that  if,  before  that  verdicts 
Mr.  Moss  had  turned  round  and  insisted  that  the  agree— ^ 
ment  was  not  binding  on  him,  and  that  he  was  entitl 
to  enforce  payment  of  the  whole  bill,  the  Petitioner 
would  then  have  strenuously  insisted,  that  it  was  ■ 
perfectly  good  and  valid  agreement 

In  that  state  of  circumstances,  after  this  lapse 
time,  and  after  what  I  must  consider  a  settlement 
the  bill,  of  which  the  Petitioner  has  taken  the  benefit 

Iai 
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I  am  asked,  on  the  ground  of  the  existence  of  the  rela- 
tion of  solicitor  and  client,  to  set  aside  the  agreement, 
when  the  solicitor  may  have  lost  his  vouchers,  may 
have  parted  with  the  very  things,  which,  eight  years 
ago,  would  have  enabled  him  to  sustain  and  prove  the 
propriety  of  his  bill. 

I  go  to  the  full  extent  of  the  authorities  cited  by  Mr. 
Frior;  but,  there  is  this  great  distinction  between  the 
case  of  an  agreement  between  a  solicitor  and  client 
pending  a  litigation  (when  a  client  cannot,  without  the 
greatest  inconvenience,  part  with  his  solicitor,  who  alone 
is  fully  aware  of  all  the  circumstances  and  bearings 
of  bis  case),  and  the  present,  where,  although  the  rela- 
tion of  solicitor  aud  client  existed,  still  the  litigation,  as 
-regarded  Thomas  P.  Bainbrigge,  was,  in  fact,  at  an 
«nd,  because  he  had  determined  to  go  on  no  longer,  and 
-the  only  question  was,  how  to  liquidate  and  discharge 
-the  costs  then  already  incurred. 

Looking  at  this  case  in  every  possible  view,  and  with- 
out referring  to  any  question  of  jurisdiction,  I  am  of 
opinion,  that  this  is  a  binding  contract  between  the 
parties,  which  the  Petitioner  cannot  set  aside ;  and  if 
it  be  a  binding  contract,  then  it  is  admitted  that  the 
Petitioner  cannot  tax  the  bill. 

I  express  no  opinion  as  to  the  rights  between  the 
two  brothers,  or  whether  William  H.  Bainbrigge  may, 
or  may  not,  have  a  right,  under  the  third  party  clause, 
to  ascertain  the  amount  to  be  charged  on  his  estate, 
but,  I  suppose,  as  they  are  brothers,  they  will  settle 
that  between  themselves. 

This  petition,  in  my  opinion,  wholly  fails,  and  must 
be  dismissed,  with  costs. 


346  CASES  IN  CHANCERY. 

1853. 


In  re  MOSS  (No.  2). 

July  28. 

An  agreement,     A    SECOND  petition  was  presented,  but  by  William 

pending  a  liti-    /\  .       ;  . 

gation,  that  a  -»•  Bainbrigge.     It  stated  the  litigation  respecting 

b^entided  to    the  Woodseat  estate,  and  that  Thomas  P.  Bainbrigge  was 

compound  in-    so  dispirited  with  the  unsuccessful  result  of  his  former 

demand1  can-    litigation,  that  he  was  unwilling  to  involve  himself  in  the 

not  be  sup-      costs  of  further  litigation.    That  an  agreement  was 

In  1851 ,  A.  signed  by  the  Petitioner  William  H.  Bainbrigge  and  his 

and  E.  agreed  brother  Thomas  P.  Bainbrigge.  which  was  as  follows: — 
to  charge  their  w  ' 

real  estates, 

rlSof  '<  21st  day  of  ./Wy,  1845. 

costs  due  to  "  In  consideration  of  my  brother  Wm.  H.  Bainbrigge 

with  annual  '   undertaking,  in  the  event  of  the  Woodseat  estate  being 

rests.    The      recovered  by  him,  or  his  receiving:  any  compensation  in 

solicitor  insti-  J  °       J  r 

tuted  a  suit  to  lieu  of  the  same,  beyond  his  own  costs,  charges  and 

y*J0Tcen ?£      expenses,  to  bear  and  pay  all  such  costs,  charges  and 

client  pre-        expenses  as  I  have  incurred  in  reference  to  the  estates 

Son  foAaxa-    °^  my  late  unc'e  Thos.  Bainbrigge,  Esq.,  deceased,  to- 

tion.    The       gether  with  interest,  after  the  rate  of  51.  for  each  100L 

Court  made 

the  usual         f°r  a  year,  on  the  principle  of  yearly  rests  on  such  costs, 

order  for  taxa-  cnarges  and  expenses,  up  to  the  present  time :  I  agree  to 
direction  to       relinquish,  release  and  make  over  to  Wm.  H.  Bainbrigge, 

ascerulnrtie0  ^c*> a^  my  "S*1*  an^  ^e  m  an^  to  ^e  sa'^  estates,  or  any 
amount  due  in  of  them  under  any  will  of  the  said  Thos.  Bainbrigqe. 
1851,  but  held    ,  ,  .. J,    .      A  .  w  ' 

itself  incom-     deceased,  or  as  his  heir  at  law. 

petent,  on  this  «  THOMAS  P.  BaINBRIGQB." 

occasion,  to 
deal  with  the 

tion  of  «  jn  consideration  of  the  above  agreement,  I  under- 

take, in  the  event  therein  specified,  to  bear  and  pay 

all 
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such  costs,  charges,  expenses  and  interest,  as  therein 

mentioned. 

"  William  H.  Bainbrigge." 

The  Petitioner  thereupon  employed  Mr.  Moss,  as  bis 
solicitor,  to  conduct,  in  the  name  of  the  said  Thomas  P. 
Hetinbrigge,  the  necessary  litigation  for  the  recovery  of 
the  estates. 

^V"arious  legal  proceedings  accordingly  took  place,  and 

°**    fche  4th  of  June,  1848,  William  H.  Bainbrigge  signed 

a   document  addressed  to  Mr.  Moss,  whereby,  after  stat- 

lng    *'that  he  was  indebted  to  him  in  a  considerable  sum 

°**  s^iaoney,  on  a  balance  of  account  on  transactions  com- 

tx*^  abating  in  the  year  1838  and  down  to  the  present  time, 

^^^A    it  being  inconvenient  for  him  to  discharge  the 

s^*^Xe,w  he  wished  to  declare,  that  no  advantage  would  be 

^"*^«i  of  the  statute  of  limitations,  &c.,and  it  proceeded 

^  "*^-» : — "  And  that  by  you  allowing  me  time,  I  undertake 

£Day  interest  on  the  balances  appearing  against  me, 

^-^  ^n  time  to  time,  upon  the  principle  of  annual  rests, 

^^^.ilpaid." 

~^arious  proceedings  took  place  in  this  Court  (a),  and 

*  ^ornately  an  ejectment  was  directed  to  be  tried  and  the 

^Jmants  obtained  a  verdict.    A  new  trial  was  however 

^^^nted,  and  on  the  7th  of  April,  1851,  when  it  was 

*^out  to  take  place,  the  suit  was  compromised,  by  the 

^^imants  giving  up  the  estates  and  receiving  25,000/. 

After  this  and  on  the  30th  of  May,  1851,  Thomas  P. 
^^^ainbridge  and  Wm.  H.  Bainbrigge  signed  an  under- 
taking to  charge  their  real  estates  with  the  payment  to 
-*Vlr.  Moss,  "  of  all  sums  of  money,  and  bills  of  costs, 

charges 

(«)  See    Bainbrigge  v.    Bad-      146;  2  Phill.  705;    3   Macn. 
«*efcy,  9   Beat.  538;  10  Beav.      *  G.  413. 
**5;  12   Beav.   152;    15   Beav. 
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charges  and  expenses  owing  to  him  by  both  or  either 
of  them,  with  lawful  interest  on  the  same,  respectively, 
Moss.        uPon  Me  principle  of  annual  rests.9' 

In  August,  1852,  Mr.  Moss  delivered  his  bills,  and  in 
April,  1853,  he  commenced  an  action  against  William 
H.  Bainbrigge,  to  recover  the  amount.  He  also  in- 
stituted a  suit  to  enforce  his  lien  on  the  real  estates, 
and  he  claimed  to  be  entitled  to  compound  interest. 

William  H.  Bainbrigge  thereupon  presented  the  pre- 
sent petition,  alleging  that  it  was  not  intended  that  he 
should  be  charged  with  compound  interest ;  that  the 
phrase  "  upon  the  principle  of  annual  rests "  was  not 
familiar  to  him  and  those  in  his  sphere  of  life ;  that  he 
had  not  understood  their  meaning,  and  bad  considered 
them  to  mean,  that  the  principal  was  to  bear  interest 
and  to  be  ascertained  at  the  end  of  each  year,  when  the 
rest  was  to  be  made. 

The  petition  prayed,  that  the  bills  might  be  taxed, 
with  the  usual  directions  as  to  staying  the  action,  and 
that  in  taking  the  account  between  Mr.  Moss  and  the 
Petitioner,  the  Taxing  Master  might  be  directed  to  allow 
Mr.  Moss  interest  on  the  following  principle  only,  which 
the  Petitioner  was  willing  to  concede  to  Mr.  Moss  (even 
though  he  was  not  strictly  entitled  thereto),  that  is  to 
say,  simple  interest  on  the  balance  for  cash  advances 
due  from  the  Petitioner  to  Mr.  Moss,  at  the  end  of  each 
year  prior  to  1848,  and  also  interest  on  the  bills  of  costs 
of  Mr.  Moss  from  August,  1852,  when  such  bills  were 
delivered. 

Mr.  Roll  and  Mr.  J.  V.  Prior,  in  support  of  the 
petition. 

The 
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The  Solicitor- General(S\r  R.Bethell),Mr.R.  Palmer, 
r.  W.  M.  James,  and  Mr.  JS.  Webster,  contrct. 

In  addition  to  the  authorities  referred  to  on  the  other 
j>^tition(a)  the  following  cases  were  cited:  Re  Wldt- 
c*zrz*be(b),  as  to  the  special  agreement,  and  Raphael  v. 
Z^oehm(c)  and  Seton  an  Decrees(d),  as  to  annual  rests. 

The  Master  of  the  Rolls. 

I  think  it  desirable  that  I  should  explain  to  the  parties 

the  view  which  I  take  of  this  case,  in  order  that  they 

°aay  both  understand  it,  and  how  I  may  probably  deal 

^ith  the  cause  when  it  comes  before  me,  if  that  should 

ever  happen. 

I  xi  the  first  place,  there  can  be  no  question  but  that 

tfa^  exertions  of  Mr.  Mots,  for  a  very  considerable  length 

a*     'time,  have  been  of  a  most  valuable  description,  and 

**^t  if  he  had,  at  any  time,  given  up  his  employment  as 

s<>**c*itor,  it  would  probably  have  been  impossible  for 

"^    Petitioner  to  have  recovered  the  estate.     I  am  also 

c^pinion,  as  I  have  often  expressed,  that  the  strictness 

tie  law,  with  respect  to  dealings  between  solicitor 

*^^i   client,  so  far  as  relates  to  giving  security  for  costs 

^^     *>e  subsequently  incurred,  is  often  of  very  great  injury 

tie  client  himself. 


t^  ~^\lthough  it  may  be  difficult  to  overrate  the  exer- 
t^^^*s  of  Mr.  Moss  in  this  matter,  still  I  must  deal  with 
*  ^  case  strictly,  according  to  law.  No  doubt,  if  Mr. 
*ss  had  thought  fit  to  send  in  his  bill  yearly,  and  take 
^^ond  for  the  amount  at  the  end  of  each  year,  he  might, 

in 

S.^3)  Ante,  P-  342.  (c)  11  Vet.  92. 

V.4)  8  Bean.  140.  (d)  Pages  45,  152,  248. 
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In  re 

Mom.        course. 


in  effect,  have  obtained  compound  interest  from  hit 
client    He  might  undoubtedly  have  adopted  some  sucl 


I  have  felt  somewhat  embarrassed  from  the  peculiai 
mode  in  which  the  petition  is  framed  ;  for  it  asks  me  tc 
direct  the  taxation  of  the  bill  of  costs  and  that  in  taxing 
the  account  "the  taxing  master  may  be  directed  to  allow 
Mr.  Moss  interest "  on  the  principle  therein  specified, 
which  the  Petitioner  is  willing  to  "  concede"  even  if  Mr. 
Moss  is  not  entitled  thereto.  Now  this  Court  cannot 
deal  with  such  a  concession.  A  party  may,  by  consent 
and  arrangement  with  another  party,  agree  to  give  him 
something  to  which  he  is  not  entitled,  but  the  Court 
cannot  deal  with  the  offer  of  a  person  to  make  a  con- 
cession by  way  of  inducing  it  to  make  a  particular 
order,  which  the  other  party  is  not  otherwise  entitled  to. 
The  Court  can  only  deal  with  cases  according  to  the  law. 

I  am  of  opinion,  that  the  first  letter  of  the  4th  of 
June,  1848,  cannot  be  enforced  against  Mr.  William  H. 
Bainbrigge.  It  is  impossible  to  refer  to  the  cases  which 
are  of  familiar  occurrence  in  this  Court  (Saunderson  v. 
Glass  (a)  is  one),  without  seeing,  that  while  a  solicitor  is 
employed  in  conducting  a  litigation  for  a  client,  and 
when  the  injury  to  the  client,  by  discharging  that  solici- 
tor and  employing  another,  would  be  irreparable  (as 
in  the  present  case),  an  agreement  as  to  the  mode  in 
which  the  future  costs  are  to  be  calculated  and  arranged 
is  one  which  this  Court  considers  a  solicitor  cannot 
enforce  against  a  client. 

But  the  agreement  of  May,  1851,  appears  to  me  to 
stand  in  a  different  point  of  view.    That  was  an  agree- 
ment 

(a)  2  Atkyjis,  296. 
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ment  in  respect  of  a  past  bill  of  costs,  and  to  give  a       1853. 
lien  on  the  estate  for  the  amount  then  due. 


It  is  impossible  for  me  to  direct  the  bill  to  be  taxed 
and  direct  that  the  interest  shall  be  allowed  in  a  par- 
ticular form  which  the  Petitioner  is  willing  to  concede. 
If  I  were  of  opinion,  that  the  letter  of  the  4th  of  June, 
1848,  could  be  enforced  against  Mr.  Wm.  H.  Bainbrigge, 
I  might  give  6ome  special  direction  as  to  the  mode  of 
taxation,  but  I  am  of  opinion  I  cannot  direct  any  special 
mode  of  taxation. 

I  am  also  of  opinion,  that  I  cannot,  upon  petition, 
deal  with  the  agreement  of  the  30th  May,  1851,  for  a 
suit  has  been  instituted  for  the  purpose  of  establishing 
the  agreement  for  a  lien  on  the  estate,  for  what  is  due 
on  the  bills  of  costs,  with  compound  interest  or  annual 
rests.  Upon  the  construction  of  this  agreement,  I  pur- 
posely abstain  from  expressing  any  opinion.  It  is  not 
merely  a  charge  of  what  is  due  from  Win.  H.  Bainbrigge 
(which  is  the  subject  of  the  petition  before  me),  but  it 
is  also  a  charge  of  what  is  due  from  both  brothers,  and 
this  a  charge  upon  the  estate,  which  may  be  a  perfectly 
fit  and  proper  agreement  to  be  carried  into  effect. 

It  is  also  clear,  that  no  order  that  I  can  make  on  this 
petition  will  stop  the  prosecution  of  that  suit,  to  enforce 
a  different  lien  and  respecting  a  different  matter  from 
that  which  is  now  before  me.  It  affects  both  the 
brothers  instead  of  one  only;  and  although  the  order  I 
may  make  may  ascertain  the  amount  due  on  the  bill  of 
costs,  it  cannot  affect  the  suit. 

I  am  of  opinion,  therefore,  that  in  this  case,  I  must 
°»der  all  the  bills  down  to  the  present  time  to  be  taxed 

in 
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1853.  in  the  usual  manner,  and  I  shall  direct  the  taxing  master 
v^v-^/      to  certify  to  me  what  was  due  on  the  30th  of  May, 

Moss.  1851 ,  when  this  agreement  was  made,  and  I  shall  reserve 
the  costs  of  this  petition  and  of  the  costs  of  the  taxa- 
tion. I  express  no  opinion  on  the  merits  of  the  cause, 
for  at  present  I  have  not  the  means  of  dealing  with  the 
agreement  of  the  30th  of  May,  1851,  even  if  I  had 
jurisdiction  on  this  petition,  because,  on  this  petition,  I 
have  no  means  of  giving  effect  to  a  lien  on  the  real 
estates,  nor  can  I  affect  Thomas  P.  Bainbrigge. 


Notb. — The  suit  to  establish  the  lien,  and  a  cross  suit,  were  dis- 
posed of  by  the  Matter  of  the  Rolls  in  April,  1854  ;  see  post. 


BANKS  v.  BANKS. 


July  28. 

A.  B.,  having  T>Y  an  indenture,  dated  in  1831,  freeholds  were  con- 
power  ovler  veyed  by  Edward  Banks  and  Dalamark  Banks, 

real  estate  in  to  the  use  0f  Belamark  Banks  for  life,  and  after  his 
favour  of  his  ,      -,.      f.n  r  i_    t_  o       • 

children,  de-  decease  to  such  of  his  children,  for  such  snares,  &c.  &c. 

r^festote^of  as  he>  belamark  Banks,  by  deed  or  will  should  appoint, 
or  to  which  he  and  in  default,  between  them  equally  in  tail,  with  ulti- 

entitled,  "  or     mate  remainder  to  Belamark  Banks  in  fee. 
of  which  he 

dfspo^'oTto  In  1846,  Belamark  Banks,  by  his  will,  devised  to 

S^Ein,"  trustee8> in  these  terms :-All  the  real  estates,  "  what- 

on  trusts  for  soever  and  wheresoever,  of  or  to  which  I,  or  any  person 

and  for  other  <>r  persons  in  trust  for  me,  am  or  is  seised  or  entitled'  to, 

uses  exceeding  or  for  an  estate  of  freehold  and  inheritance,  or  of  free- 

his  authority.  .  .  .    , 

Held,  that  the  hold  only,  in  possession,  reversion,  remainder  or  expee- 

ecution8  Tth*"  toncy> w  °f  ^AicA  /  have  power  to  dispose  or  to  appoint  - 
power.  hjf^ 
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by  this  my  will,"  upon  trust  to  sell,  and  hold  the  pro- 
duce upon  certain  trusts  for  his  children,  who  should 
attain  twenty-one,  or  die  under  that  age,  leaving  issue 
living  at  their  death,  and,  in  default,  to  his  nephews. 
He  gave  powers  of  maintenance  and  advancement  And 
until  Aw  said  freehold  estates  should  be  sold,  he  gave 
the  trustees  extensive  powers  to  grant  leases  for  twenty- 
one  years,  and  building  and  repairing  leases. 

The  question,  which  was  adjourned  into  Court  from 
the  Judge's  chambers,  was,  whether  the  power  of  ap- 
pointment had  been  executed  by  the  will  ? 

Mr.  Lloyd  and  Mr.  Greene.  The  power  has  been  duly 
executed,  for  the  testator  has  referred  to  his  power  by 
appointing  all  the  real  estate  "  of  which  he  had  power 
to  dispose  or  to  appoint"  In  Bailey  v.  Lloyd  (a),  Lloyd, 
under  two  instruments,  of  1779  and  1780,  had  power  to 
appoint  property  amongst  his  children.  By  his  will  in 
1822,  he,  u  by  virtue  of  all  powers  enabling  him,"  de- 
vised all  his  real  estates,  on  trust  to  sell  and  divide 
amongst  his  children,  and  he  made  dispositions  of  the 
produce  not  warranted  by  the  power.  Sir  John  Leach 
held,  "  that  this  preface  manifested  a  plain  intention  to 
pass  all  estates  which  he  could  affect  by  virtue  of  any 
power  which  was  vested  in  him  (6)."  They  also  cited 
JBlacket  v.  Lamb  (c) ;  Carver  v.  Bowles  (d) ;  Kampf  v. 
Jones  (e);  Limbardv.  Grote(f). 

The  Master  of  the  Rolls  inquired  if  there  was  any 

other 


(a)  5  Run.  330.  (d)  2  Run.  4  M.  301. 

(b)  Page  341.  (e)  2  Keen,  756. 

(c)  14  Beav.  482.  (/)  1  Myl.  $  K.  1. 
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1853.       other  property  subject  to  the  testator's  power,  and  it 
was  said  that  none  appeared. 

Mr.  R.  Palmer  and  Mr.  Forster,  contra.  The  will  is 
not  a  due  execution  of  the  power.  The  gift  to  the  ne- 
phews, who  are  not  objects,  and  the  trusts,  which  ex- 
ceed the  testator's  authority  over  the  property,  show 
that  he  did  not  intend  to  execute  the  power,  but  to  dis- 
pose only  of  his  own  property,  over  which  he  had  the 
absolute  dominion,  by  means  of  an  appointment. 

Mr.  Wickens,  in  the  same  interest. 

The  Master  of  the  Rolls. 

This  case  is  governed  by  Bailey  v.  Lloyd.     There  the 
will,  in  fact,  professed  to  execute  all  powers;  and  where 
a  testator  expressly  refers  to  all  his  powers,  and  there  is 
no  other  property  which  is  subject  to  any  power,  it     - 
seems  as  strong,  almost,  as  if  he  had  specified  the  pro-    - 
perty  itself.    The  testator,  in  that  case,  had  made  many    - 
dispositions  not  authorized  by  the  power,  and  it  was    ^ 
argued,  that  this  showed  that  he  did  not  intend  to  exe-   - 

cute  it,  but  this  was  held  insufficient  to  overrule  the  pre 

vious  words.  Again,  in  Bailey  v.  Lloyd,  the  testator  ~3 
had  used  the  expression  "  my"  real  estate;  and  in  many  ^ 
cases  it  has  been  held,  that  these  words  will  not  pass  <£ 
estates  over  which  the  testator  had  a  mere  power,  for  ~* 
the  power  of  disposing  of  property  is  very  different  from-*: 
the  ownership  of  it  The  absence  of  that  expression**": 
makes  this  a  much  stronger  case  in  favour  of  the  exe — 
cution  of  the  power.    Declare  the  power  well  executed.    — 
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HARDY  v.  HULL. 

July  29. 
A  FTER  an  administration  suit  had  been  wound  up,  The  Plaintiffs 
***■  the  executors  received  a  debt  of  403/.  toJy'Sl 

Defeudant  to 

The  Plaintiffs  thereupon  instituted  this  second  suit,  costs  "as  had 

whereby  they  claimed  the  whole  of  that  sum  as  part  of  *?e"j£(?r 

the  estate ;  but  at  the  hearing,  they  admitted  that  one-  one  object 

half  only  belonged  to  the  testator.     By  the  decree,  in  of  *he  J11"1* 
I Q  J  &  j  >        an(j  a  decree 

1 846,  the  Master  was  directed  to  take  the  account  of  was  made  with 

subsequent  receipts;  and  it  was  ordered,  that  the  Plain-  o^w  objects? 

tiffs  should  pay  to  the  Defendants  so  much  of  their  costs  The  Taxing 

°S  the  suit  "  as  had  been  occasioned  by  the  Plaintiffs  sidered  the 

**Uivg  up  a  claim  to  the  whole  of  the  said  debt."  8uit  *  .be  for 

*    r  J  two  obi  ecU, 

and  allowed 

T>     ,       i  /.i         i.  i     .     ,      r.   .     tne  Pontiff 

•By  the  decree  on  further  directions,  made  in  1852,  it  one-half  only 

was  referred  to  the  Taxing  Master  to  tax  the  Plaintiffs  of  ^f  ne™J 
9€         #  &  costs  common 

their  costs  of  this  suit,  except  so  much  thereof  as  had  to  both.  Held, 
bfcen  occasioned  by  the  Plaintiffs  setting  up  a  claim  to  right.6  WM 
*he  whole  of  the  debt,"  and  such  costs,  after  deducting 
*he  former  costs,  were  to  be  paid  by  the  Defendants  to 
th*  Plaintiffs. 


^  The  Master  taxed  the  costs  on  the  following  prin- 

^ple: — He  considered  the  suit  instituted   for  two  ob- 

•^c*s,  and  that  one  had  succeeded  and  the  other  failed. 

e    then   examined    the   pleadings,   briefs   and    other 

Papers  in  the  suit,  and  found  that  nineteen  folios  thereof 

e**Ued  exclusively  to  the  claim  of  the  whole  debt,  and 

***  the  rest  related,  generally,  to  both  the  objects  of 

a  a  2  the 
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the  suit.  He  then  taxed  the  whole  amount  of  the 
Plaintiffs'  costs  of  the  suit  (except  as  to  the  nineteen 
folios),  at  419/.,  from  which  he  then  deducted  126/. 
(being  one  moiety  of  the  Plaintiffs'  costs  up  to  the 
hearing  of  the  cause  in  1846),  and  112/.  (being  one 
moiety  of  the  Defendants'  costs  of  the  suit  up  to  the 
decree  of  1846),  leaving  a  balanc%of  180/.  to  be  allowed 
to  the  Plaintiffs  as  their  costs  of  suit. 

The  Plaintiffs,  insisting  that  the  Master  had   pro 
ceeded  on  an  erroneous  principle,  presented  this  petition  ^^fl 
for  liberty  to  except. 

Mr.  Roupell,  and  Mr.  J.  H.  Taylor,  in  support  »      of 
the  petition. 

Mr.  Lloyd  and  Mr.  Berkeley,  contrd.  On  the  pri  -2.  «i- 
cipal  point,  Heighington  v.  Grant  (a),  The  Attorne  — n  -ai- 
General  v.  Lord  Carrington(b),  were  cited.     And  as  to 

the  form  of  bringing  before  the  Court  objections  to  tf  -  "*e 
Taxing  Master's  certificate,  2  Daniel's  Pr.(c),  ai^B=^^^ 
Smith's  Hand  Book  (d),  were  cited. 


The  Master  of  the  Rolls. 

I  cannot  distinguish  this  case  from  Heighington 
Grant.  The  Master  having  ascertained  how  much  oft 
costs  had  been  occasioned  by  the  suit,  exclusive  of  t 
matter  dismissed  with  costs,  concluded  that  the  rest 
the  bill  was  common  to  both  objects,  and  apportioned 
in  two,  the  two  being  necessarily  equal,  and  he  gave  t 
Plaintiffs  one-half.    The  case  of  The  Attorney-Gener — 

v.  Lo* 


(a)   1  Beav.  228.  (c)  Page  1323  (2nd  edit.) 

(6)  6  Beav.  454.  (</)  Page  445. 


V. 

e 
e 

of 

it 

e 


/ 
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v.  Lord  Carrington  is  more  in  the  Petitioners'  favour.        1863. 
There  the  Master  of  the  Rolls  directed  that  so  much  of 
the  information  as  related  to  one  of  two  objects  should 
be     dismissed  without  costs,  and    that  the  Attorney- 
General  should  have  his  costs  of  the  other  part     The 
Master  made  his  report,  and  applied  the  same  principle 
as  that  in  Heighington  v.  Grant,  and  gave  the  Attorney- 
Gen  eral  only  one-half  of  the  general  costs  common  to 
fc>oth  objects.     Lord  Langdale  thought  that  the  Master 
I*  ad    miscarried;  for  though  such  is  the  rule,  where  a 
-Plaintiff's  bill  is  dismissed  with  costs,  as  to  one  object, 
ar*d    he  has  a  decree  with  costs  as  to  the  other,  yet  he 
Considered  that  case  as  an  exception.   At  the  end  of  his 
Judgment  he  says,  u  It  is  supposed  that  this  is  no  ex- 
Ception  to  the  general  rule.    The  information  was  dis- 
^^issed  without,  and  not  with  costs  as  to  part,  and  a 
^ecrce  was  made  with  the  costs  of  the  suit."    It  is  clear 
^■"^.t  Lord  Langdale  affirmed  the  general  rule,  and  that 
-"^  thought  there  was  a  distinction  when  no  costs  were 
Bi^en  of  that  part  which  failed,  and  he  considered  that 
^h^  decree  in  that  case  was  an  exception.     In  this  case 
**-  is  not  so,  for  part  of  the  suit  was  dismissed  with  costs, 
^■**d.  the  Plaintiffs  get  the  rest  of  the  costs. 

In  the  Attorney- General  v.  Lord  Carrington,  Lord 

-langdale  stated  that  he  was  a  little  surprised  at  the 

Ce*"tificate  in  Heighington  v.  Grant,  when  he  acted  on  it, 

**ot    he  affirmed  the  principle  in  Attorney -General  v. 

I-ord  Carrington. 

It  is  obvious  that  in  many  cases,  where  a  suit  is  for 

two   objects,  the  part  which  relates  exclusively  to  the 

one   which  fails  may  be  very  small ;  for  the  general 

statements  may  be  common  to  both  objects,  and  would  be 

necessary  for  the  case  on  which  the  Plaintiff  succeeds, 

but, 


L 
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1853. 


but,  on  the  other  hand,  it  is  nevertheless  possible,  that 
if  the  Plaintiff  had  confined  his  demand  to  that  alone  to 
which  he  was  entitled,  the  Defendant  would  not  have 
resisted  it.  The  Court  is  much  disposed  to  accede  to 
the  view  of  Taxing  Masters,  and  to  adopt  the  rules  of 
their  office;  and  in  this  case  I  should  be  destroying  the 
rule  if  I  were  to  accede  to  the  prayer  of  this  petition. 
It  must  therefore  be  dismissed  with  costs. 


July  29,  30. 
After  a  lapse 
of  twenty- 
eight  yean,  a 
consent  to 
marriage,  so 
as  to  avoid  a 


Re  ADRIAN  BIRCH. 

nnHE  testator  devised  real  estate  to  two  trustees, 
■*-  ( Coulam  and  Sherwood),  for  1000  years,  upon  trust  to 
raise  a  sum  of  3,000/.,  and  after  the  death  of  his  daughter, 
Martha  Hill,  to  pay  500/.  "  unto  Mary  Hill,  in  case 


under"he  d "'  she  shou^  have  been  married  with   the   consent  and 


cumstances, 
presumed. 

A  legacy 
was  given, 
conditional  on 
a  marriage 
with  the  con- 
sent of  trus- 
tees.   The 
marriage  took 
place  in  1825, 
and  the 


approbation  of  the  said  trustees,  or  trustee,  for  the  time 
being,  but  not  otherwise."  He  directed,  that  in  case 
she  should  marry  without  such  consent  and  approba- 
tion, the  500/.  should  not  be  raised,  but  become  merged 
for  the  benefit  of  John  Hill,  to  whom  he  had  devised 
the  estate. 

The 


party 

entitled  in  default  never  raised  any  question  as  to  the  consent  having  been  given  until 
1852,  after  the  death  of  the  trustees  and  of  A.  B.  Held,  that  every  thing  was  to  be 
presumed  in  favour  of  the  consent ;  and  though  there  was  no  distinct  proof  of  consent, 
yet  it  was  presumed  from  the  conduct  of  the  trustees  subsequent  to  the  marriage. 


1810.  Death  of  testator. 

1826.  Marriage. 

1841.  Death  of  Sherwood. 


1845.  Death  of  legatee. 

1851.  Death  of  Coulam. 

1852.  Death  of  Martha  H. 
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The  testator  died  in  1810. 

Re 
Mary  Hill  married  George  Goodbarne,  on  the  12th       Biech. 

of  January,  1826,  and  she  died  in  1845. 

Martha  Hill  died  in  1852,  and  the  legacies  then  be- 
came  payable. 

The  two  trustees  had,  in  the  meantime,  died ;  Sher- 
-Mcood'm  1841,  Coulam  in  1851. 

John  Hill  (the  owner  of  the  estate)  now  insisted, 
'that  the  trustees  had  never  given  or  expressed  their 
*'  consent  and  approbation"  to  the  marriage  of  Mary 
Hilly  previous  thereto,  and  that,  therefore,  the  charge 
of  5001.  had  never  become  raisable  out  of  his  estate. 
But  he  admitted,  that  the  trustees  did  not  "  ex- 
press any  disapprobation  of  the  marriage,"  after  the 
same  took  effect.  There  was  no  express  evidence  of 
any  consent  or  approbation  having  been  given. 

It  appeared,  however,  that  Goodbarne  had  become 
acquainted  with  Mary  Hill9  at  Louth,  in  1822.  He 
then  commenced  his  courtship,  and  visited  her  mother 
and  step-father,  with  whom  she  was  residing,  as  her 
accepted  suitor.  Early  in  1823,  he  went  to  London, 
and  obtained  a  situation,  but  he  continued  to  cor- 
respond with  her.  In  January,  1826,  he  went  down 
into  the  country,  and  was  married  with  the  full  con- 
sent and  approval  of  her  mother  and  step-father.  The 
trustees,  who  resided  twenty-four  miles  off,  were  not 
present,  but  soon  afterwards,  Coulam  came  over  to  see 
them,  and,  at  the  instigation  of  John  Hill,  pressed  Good- 
barne to  relinquish  the  legacy,  which  he  declined  to  do, 
but  no  question  was  then  raised  as  to  the  right  to  it. 

Sherwood 
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1853.  Sherwood  also  came  over  to  visit  them  soon  after  their 

marriage,  and  he  expressed  himself  in  terms  of  kind- 
ness, and  offered  his  congratulations  and  good  wishes. 
No  objection  had,  until  very  recently,  been  raised  as  to 
the  right  to  the  legacy,  nor  any  allegation  of  the  non- 
consent  of  the  trustees  been  made,  besides  which,  John 
Hill  had  even  (in  ignorance,  as  he  said,)  treated  the 
legacy  as  payable,  and,  in  1836,  had  joined  Goodbarne 
in  raising  a  sum  of  40/.  on  the  security  of  it.  He  also 
admitted  the  right  of  Goodbarne  to  it  in  1852. 

Goodbarne  stated  in  his  affidavit,  that  the  letters 
between  him  and  his  wife,  prior  to  his  marriage,  had 
been  destroyed,  and  that  he  was  unable  to  depose  with 
certainty  as  to  their  contents,  but,  to  the  best  of  his  be- 
lief, Mary  Hill  had  therein  informed  him  of  the  consent 
of  Coulam  to  the  marriage. 

Mr.  R.  Palmer  and  Mr.  W.  J.  Bovill,  for  John  Bill, 
now  contended,  that  there  was  no  proof  of  the  consent 
prior  to  the  marriage,  and  that  a  ratification  afterwards 
was  insufficient  to  entitle  the  legatee  to  the  charge. 
They  cited  Reynisk  v.  Martin  (a) ;  Clarke  v.  Parher(b); 
Malcolm  v.  0'Callag/ian(c)  ;  Long  v.  Rickett(d). 

Mr.  Nalder9  for  the  executor  of  the  surviving  trustee. 

Mr.  Roupell  and  Mr.  Rogers  were  not  heard. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  this  is  a  condition  precedent, 
and  that  if  the  consent  of  the  trustees  was  not  given 
before  the  marriage,  the  legacy  was  forfeited. 

I  entertain 

(a)  3  Atk.  331.  (c)  2  Mad.  354. 

(6)  19  Va.  1.  (d)  2  Sim.  $  Stu.  179. 
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I  entertain,  however,  no  doubt  of  the  right  of  Good-        1863. 
borne  to  this  legacy.     The  ground  I  proceed  on  is,  that 
after  the  lapse  of  twenty-eight  years  from  the  marriage, 
and  after  the  death  of  the  trustees,  every  thing  is  to  be 
presumed  in  favour  of  the  legatee.     That  is  the  ground 
on  which  I  proceed  in  this  case.     If  this  contest  had 
taken  place  immediately  after  the  marriage   had   oc- 
curred, and  the  fact  before  me  had  been,  that  Sherwood 
knew  nothing  about  it,  and  gave  his  approbation  subse- 
quently, I  should  be  of  opinion,  that  the  legacy  was 
forfeited. 

The  evidence  in  the  case  shows,  that  no  objection  was 
ttade  to  the  marriage,  and  that  the  trustees,  if  applied  to, 
*°uld  have  made  no  objection.   This  is  plain  from  their 
subsequent  conduct   As  to  Coulam,  the  evidence  is  very 
Meagre ;  Goodbarne  states,  from  his  recollection  of  the 
COrrespondence  with  his  wife  prior  to  the  marriage,  that 
be  believes  that  Coulam  did  consent  before  the  marriage, 
**ui  that  his  wife  told  him  so ;  but  as  to  Sherwood,  there 
18  txo  evidence.    This,  however,  is  certain,  that  no  claim 
Vfta  ever  raised  by  John  Hill,  until  after  the  death  of 
k°th   of  the  trustees.     Sherwood  died  in   1841,  fifteen 
T^ars  after  the  marriage  had  taken  place,  and  Coulam  in 
1851  ^  twenty -five  years   after  the  marriage.      If  the 
question  had  been  raised  in  their  lifetime,  their  testi- 
mony as  to  the  matters  might  have  been  obtained. 

Persons  insisting  on  a  forfeiture  cannot  be  per- 
mitted to  allow  a  long  period  of  time  to  elapse  with- 
out making  any,  claim,  and  then  to  insist  on  a  for- 
feiture, and  throw  on  the  persons  entitled  the  burthen 
of  proving  that  there  has  been  none. 

h*  the  case  of  Clarke  v.  Parker  (a),  Lord  Eldon  states 

his 
(o)  19  Vtt,  24. 
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his  opinion,  in  a  similar  case  of  forfeiture,  where  trustees 
were  all  living  and  could  give  evidence.  He  says : — 
"  There  are  so  many  cases,  in  which  the  Court  has 
thought  itself  at  liberty  to  conceive  consent  to  have 
been  given,  substantially,  though  not  in  terms,  that  I 
do  not  think  it  right  to  decide  the  case  without  direct- 
ing inquiries,  with  a  view  to  bring  fully  before  the  Court 
matter,  which  is  in  some  degree  before  it." 

If  the  trustees  were  now  alive,  there  ought  to  be  an 
inquiry,  in  order  to  see  what  account  they  gave  of  the 
matter.  Here,  where  no  consent  in  writing  was  neces- 
sary, and  where  there  was,  at  least,  a  subsequent  con- 
sent, I  am  asked,  in  absence  of  all  evidence,  and  after 
a  lapse  of  twenty-seven  years,  to  presume,  that  no  prior 
consent  "  substantially,  though  not  in  terms,"  was  given. 
I  am,  however,  of  opinion,  that  I  cannot  determine  that 
there  has  been  a  forfeiture,  and  I  must  hold  that  Good- 
barne  is  entitled  to  the  legacy. 


Note. — See  Harrison  v.  The  Corporation  of  Southampton,  Lords 
Justices,  June  13,  1853;  De  G.  Macn.  $  G. 
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WATSON  v.  MARSHALL. 

July  30. 

T^DMUND  MARSHALL  (a  porter),  and  Matilda  Upon  the  con- 

MarshalL  intermarried  in  1844,  but  no  settlement  *«\tofamar- 
7  7  ned  woman, 

had  ever  been  made  of  any  property.  377/.,  to  which 

her  husband 

was  entitled 

Under  the  will  of  a  testator,  who  died  in  1852,  Matilda  in  her  right, 

Marshall  became  entitled  to  one-eleventh  of  his  residu-  be  paid  to  him. 

ary  estate,  which  was  found  to  amount  to  377/.     By  an  .He  ,had  been 

insolvent 
order  of  this  Court,  made  on  the  20th  of  April,  1853,  eighteen  yean 

on  the  personal  examination  and  consent  of  Matilda  Prevl0Vsly» alld 
1  his  assignee 

-Marshall,  the  377/.  were  ordered  to  be  paid  to  her  hus-  having  claimed 
band.     It  then  appeared,  that  in  1835,  Edmund  Mar-  {{£  J^e^was 
shall  had  taken  the  benefit  of  the  Insolvent  Act,  and  his  rescinded,  and 
Assignee  now  claimed  the  377/.     Matilda  Marshall  pre-  was  ordered  to 
Sented  this  petition,  praying  that  the  377/.  or  a  reason-  be  settled,  not- 
able part  might  be  settled,  and  that  the  former  order  the  opposition 
flight  be  varied.     By  her  affidavit  she  stated,  that  al-  ^foJjS^l' 
though  the  insolvency  had  been  mentioned  in  her  pre-  pense,  the 
sence,  she  was  ignorant  of  its  effect,  or  that  her  property  tiement  0f  a" 

would  become  liable,  and  the  insolvency  had  passed  from  8ma11  &um 

_  11111  were  embodied 

rier  recollection.     She  stated  her  husband  was  a  porter  -m  the  order. 

^kt  Messrs.  F.y  but  had  no  regular  salary,  and  his  earn- 
ings  were  precarious  and  for  some  months  in  the 
year  he  earned  nothing.  She  had  one  child.  The 
solicitor  who  acted  for  her  was  ignorant  of  the  circum- 
stance of  the  insolvency  having  occurred. 

Mr.  G.  L.  Russell,  in  support  of  the  petition,  argued, 
that  the  order  ought  to  be  varied,  having  been  made 
tinder  a  mistake  as  to  its  effect,  and  that,  under  the  cir- 
cumstances, 
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Watson 


cumstances,  the  whole  fund  ought  to  be  settled; 
Cutler  (a);  Re  Kincaid  (b);  and  see  Scott  v.  Spashet 


Marshall.         Mr.  Ware,  for  the  husband. 

Mr.  Osborne,  contra.  The  money  having  been 
dered  to  be  paid  to  the  husband,  he  has  obtain* 
vested  interest  in  it,  Hey  gate  v.  Annerley  (d),  to  w 
his  assignees  are  now  entitled  under  the  order, 
wife  is  bound  by  her  consent  to  the  order,  in 
same  way  as  if  she  had  levied  a  fine  in  respect  of 
real  estate;  May  v.  Roper  (e);  Forbes  v.  Adams \ 
Hutching s  v.  Smith  (g).  Her  consent  cannot  noi 
recalled,  in  order  to  defeat  the  assignee. 

Secondly,  no  more  than  a  moiety  ought  to  be  set 
for  there  has  been  no  desertion  and  the  husband 
maintains  his  wife.     He  also  referred  to  Napier  v. 
pier  (A) ;  Dunkley  v.  Dunkley  (i) ;  Carter  v.  Tag gar i 

The  Master  of  the  Rolls. 

I  think  I  must  make  the  order.  A  consent  given, 
der  these  circumstances,  is  not  such  as  the  Court  w 
have  taken.  If  the  Court  had  known  the  facts,  it  w 
have  inquired  and  fully  explained  the  effect  of  the 
sent  to  the  married  woman.  It  is  not  a  formal  but  a 
stantial  objection ;  for  it  is  the  duty  of  the  Court  to  exj 
to  a  married  woman  what  she  gets  and  loses  by 
consent,  and  the  Court  is  not  satisfied  unless  all  the 
cumstances  are  stated.     Here  the  Court  did  not  k 


(a)  14  Beav.  220. 
(6)  1  Drew.  326. 
(f )  3  Mac n.  $  Gor.  599. 
(</)3  Bro.  C.C.361. 
(r)  4  Sim.  364. 
(/)  9  Sim.  462. 


(g)  9  Sim.  137. 
(A)  1  Dru.  $  War.  410. 
(0  2  De  G.  M.  $  G.  3! 
(k)  5  DeG.  4rSm.49; 
G.  M.  4-  G.  286. 
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the  circumstances,  and  she  was  not  aware  of  the  effect 
of  the  insolvency,  of  which  she  had  been  told,  but  which 
had  occurred  eighteen  years  ago.  The  whole  fund  being 
still  under  the  control  of  the  Court,  there  is  nothing  to 
prevent  her  having  a  settlement.  Every  part  of  the 
property  of  the  husband  is  liable  to  be  taken  by  his 
creditors,  and  I  must,  therefore,  treat  him  as  a  person 
having  no  property.  I  am  of  opinion  that  I  must  order 
the  settlement  of  the  whole  fund,  on  payment  to  the 
provisional  assignee  of  his  costs,  charges  and  expenses. 
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Watson 

v. 

Marshall. 


The  fund  being  small  may,  to  save  expense,  be  settled 
by  the  order. 


ABSTRACT  OF  ORDER. 

Pay  costs  and  legacy  duty. 

Residue  to  be  carried  to  a  separate  account.  Pay  the  income  to 
wife,  and  declare  it  to  be  for  her  separate  use,  without  power  of  anti- 
cipation, and  after  her  decease  for  her  children  by  any  husband,  and 
as  she  shall  appoint ;  and  in  default,  equally  to  her  sons  who  shall 
attain  twenty-one,  or  daughters  who  shall  attain  that  age  or  be 
married,  with  benefit  of  survivorship.  Maintenance  and  advance- 
ment In  default,  to  her  executors,  &c  ,  if  she  survive  her  husband, 
but  to  her  husband,  if  she  shall  die  in  his  life. 
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The  ATTORNEY-GENERAL  v.  EWELME 
-VK24  27.  HOSPITAL. 

August  1. 

In  1437,  an  FT1HE  almshouse  and  hospital  of  Ewelme  were  founded 
almshouse  or        ■        .       .  .  .__    .       „..,..         *    *     **  *     -r^    i 

hospital  was  m  the  year  1437,  by  William  de  la  Pole,  Duke  of 

founded  and      Suffolk,  by  virtue  of  a  licence  granted  to  him  and  Alice 

the  lord  of  the  his 

manor  of 
Ewelme,  for 

thirteen  poor  men,  two  priests,  for  praying  for  souls  and  the  education  of  youth,  and 
the  right  of  nominating  the  master  was  vested  in  the  lord  of  the  manor  for  the  time 
being.  Previous  to  1513,  the  manor  and  the  rights  of  patronage  became,  on  the 
attainder  of  the  lord,  forfeited  to  the  Crown.  In  1618,  Kiug  James  the  Pirst,  by 
letters  patent,  granted  the  right  of  nomination  of  the  master  to  the  University  of 
Oxford,  for  the  support  of  the  Regius  Professor  of  Medicine,  and  in  1818,  the  manor, 
with  all  its  advantages  and  endowments,  was  duly  granted  by  the  Crown  to  /.  B.  The 
following  points  were  held :  — 

First,  that  the  rights  of  nomination  and  visitation,  incidental  to  the  manor,  did  not, 
upon  the  forfeiture  by  attainder,  become  merged  and  extinguished,  but  vested  in  the 
Crown. 

Secondly,  that  the  property,  &c,  of  the  hospital  were  not  affected  by  the  statutes  for 
the  dissolution  of  monasteries  (27  Hen.  8,  c.  28,  and  31  Hen.  8,  c.  13),  but  remained 
vested  in  the  Crown  as  before. 

Thirdly,  that  they  were  not,  in  any  degree,  affected  by  the  act  respecting  chantries 
(1  Edw.  6,  c.  14),  so  as  to  vest  the  property  in  the  Crown,  as  its  quasi  "  private 
possessions." 

Fourthly,  that  the  founder,  by  annexing  the  right  of  nomination  to  the  manor, 
could  not  and  had  not  made  them  inseparable ;  but  that  the  right  of  patronage  was  in 
the  nature  of  a  lay  advowson,  which  the  lord  might  alien  without  parting  with  the 
manor,  and  the  converse. 

Fifthly,  that  by  the  grant  of  King  James  to  the  University  of  Oxford,  the  jut  patro- 
natus  had,  de  facto,  been  severed  from  the  manor  of  E. 

Sixthly,  that  by  the  common  law,  the  grant  of  a  manor  by  the  King  cum  pertinent ibus 
would  pass  an  advowson  appendant  to  it,  and  that  the  statute  17  Edw.  2,  c.  15,  created 
a  restriction  as  to  advowsons  of  churches  only  and  did  not  apply  to  the  present  case 
of  a  lay  advowson. 

Grants  by  the  Crown  are  construed  favourably  to  the  grantor,  and  in  such  a  case, 
the  usual  rule  as  to  the  construction  of  grants  is  inverted.  If  it  be  shown  that  the 
King  is  deceived  in  his  grant,  it  will  not  include  a  subject  matter  not  expressed. 

Unascertained  and  undefined  advantages  will  pass  under  the  general  words  by  a 
grant  of  a  manor,  although  not  in  the  contemplation  of  either  party  at  the  time.  Thus, 
for  instance,  the  minerals  in  the  lord's  waste  would  pass,  although  their  existence  was 
neither  known  nor  suspected  by  any  of  the  parties  to  the  contract.  So  also,  the  ad- 
vowson to  a  living  will  pass  with  a  manor  by  general  words,  though  not  specifically 
named  in  the  grant. 

After  a  long  possession,  the  Court  will  make  great  presumptions,  including,  in  some 
cases,  even  an  act  of  parliament,  in  order  to  protect  a  right.  The  Court  will  not,  how- 
ever, adopt  such  presumption,  when  the  origin  of  the  right  or  possession  is  clearly 
ascertaiued  and  negatives  such  presumption. 
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his  wife,  by  King  Henry  the  Sixth.  It  was  built  on 
ground  belonging  to  them  and  appurtenant  to  their 
manor  of  JSwelme ;  and  on  the  4th  of  February,  1442, 
were  endowed  by  them  with  certain  manors  in  Bucks, 
Wilts  and  Hants.  It  consisted  of  two  priests  or  chap- 
lains, and  thirteen  poor  men,  and  various  statutes  and 
ordinances  were  made  by  the  Duke  and  Duchess  of 
Suffolk,  for  its  regulation  and  government. 

The  two  priests  and  the  thirteen  poor  men  were,  by 
these  statutes,  to  constitute  a  body  corporate,  whose 
<i  uty  it  was  to  pray  for  the  living  and  the  dead ;  and  of 
the  (wo  priests,  one  was  to  be  preferred  in  power  and 
Reverence,  and  was  to  be  called  the  Master  of  the  alras- 
^*  ouse,  and  to  have  charge  of  the  domestic  economy  and 
^^^Dvemment  of  the  institution,  and  the  other  was  to 
^-^ach  grammar  to  the  children  of  the  manor  of  Ewelme 
C  ^vho  were  to  be  taught  gratis),  and  say  mass  in  the 
^^iiaster's  absence.    The  Chancellor  of  England  and  the 
*-  treasurer  were   appointed    protectors  of  the  charity, 
^^  gainst  encroachments  of  the  lords  of  Ewelme;  and  the 
^KZDuke's  successor  in  the  lordship  of  Ewelme,  at  the  time 
^^  f  his  visitation,  was  empowered  to  remove  the  master 
^^nd  teacher  of  grammar,  for  reasonable  cause,  to  be 
^  enquired  into.    The  lords  of  the  manor  of  Ewelme  were 
^^lso  to  be  provisors  of  the  almshouse,  and  to  have  power, 
*"rom  time  to  time,  to  provide  for  the  same  a  master, 
^-eacher  of  grammar  and  poor  men,  in  case  of  voidance 
^oy  death  or  otherwise ;  the  master  to  he  a  learned  man 
^r>f  the  University  of  Oxford,  passed  thirty  winters  of 
^^get  with  liberty  to  hold  a  prebend  or  free  chapel  or 
^Denefice,  so  as  not  to  interfere  with  his  duties  or  resi- 
dence in  the  hospital.     The  charity  was  to  be  visited, 
«lso,  once  a  year,  by  the  provisors  or  founders. 
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In  the  reign  of  Henry  the  Eighth,  the  manor  and  the 

lordship 
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lordship  of  Ewelme,  and  all  the  rights  of  patronage 
incidental  to  it,  became  vested  in  the  Crown  by  the 
attainder  of  the  then  lord  (whether  of  the  founder  or  his 
grandson  did  not  appear),  and  Henry  the  Eighth  and  his 
successors  afterwards  remained  lords  of  the  manor,  down 
to  the  year  1818.  In  the  year  1618,  James  the  First, 
by  letters-patent,  and  to  promote  good  literature  and 
increase  the  stipend  of  the  Regius  Professor  of  Medicine 
in  the  University  of  Oxford,  for  the  time  being,  granted 
to  the  Chancellor,  masters  and  scholars  of  the  University, 
the  donation,  collation  and  free  disposition  of  the  office 
of  warden  or  master  of  the  almshouse  or  hospital  of 
Ewelme,  and  directed  that  the  professor,  though  a  lay- 
man, and  not  in  holy  orders,  should  enjoy  the  office  and 
its  endowment,  so  long  as  he  held  the  professorship. 
And  by  the  same  letters-patent,  he  granted  a  prebend 
to  the  chancellor,  masters  and  scholars,  for  the  same 
purpose,  and  gave  his  assent  to  an  application  to  Par- 
liament, for  an  act  to  authorize  the  professor  to  hold 
the  mastership  and  prebend  for  his  support 


No  act  of  Parliament  appeared  to  have  been  passed 
to  vest  the  mastership  and  prebend  in  the  chancellor, 
roasters  and  scholars  of  the  University,  or  to  alter  the 
character  from  spiritual  to  lay,  but  the  Regius  Professor 
of  Medicine,  for  the  time  being,  had  ever  since  1618 
held  the  mastership  of  the  hospital. 


In  1818,  the  Commissioners  of  Woods  and  Forests, 
under  the  provisions  of  the  statute  57  Geo.  3,  c.  97, 
in  consideration  of  1,507/.,  granted  the  honour  and 
manor  of  Ewelme  to  Jacob  Bosanquet.  The  grant  con- 
tained these  parcels : — All  that  the  manor  of  Ewelme,  in 
the  county  of  Oxon,  and  all  advantages,  emoluments, 
&c,  and  every  part  and  parcel  thereof,  in  as  full  and 
complete  a  manner  as  the  King  now  holds  them.9' 

On 
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On  the  24th  of  March,  1821,  the  manor  was  con- 
veyed by  Mr.  Bosanquet  to  the  late  Earl  of  Maccles- 
Jield,  from  whom  it  passed  to  the  present  Earl,  who,  in 
1824,  claimed  the  rights  of  patronage  attached  to  tbe 
office.  After  some  discussion  and  delay,  Sir  Robert 
Peel,  the  then  Home  Secretary,  wrote  to  the  Earl,  on 
tbe  14th  of  August,  1826,  to  inform  him,  that  the  law 
officers  of  the  Crown  were  of  opinion,  that  the  rights  in 
question  were  so  inseparably  annexed  to  the  lordship 
of  Ewelme,  that  they  must,  of  necessity,  be  exercised 
by  tbe  lord  of  that  manor,  and  that  it  would  not,  he 
thought,  become  him  to  advise  the  Crown  any  longer 
to  dispute  his  lordship's  title  to  the  exercise  of  those 
rights,  although  the  officers  of  the  Crown  never  con- 
templated the  sale  of  those  rights,  nor  were  they  in- 
cluded in  the  property  valued,  and  the  Crown  never 
received  any  valuable  consideration  for  them." 


1853. 


From  that  time,  the  Earl  of  Macclesfield  nominated 
the  almsmen,  but  the  office  of  teacher  of  grammar,  held 
by  the  Rev.  George  David  Faithfully  had  not  been 
vacant  since  1824.  The  office  of  Regius  Professor  of  Me- 
dicine became  vacant  in  1822,  when  Dr.  Kidd  was  ap- 
pointed, and  no  claim  was  then  made  on  the  part  of  the 
late  Earl.  Dr.  Kidd  died  in  September,  1851,  and  there- 
upon the  Earl  of  Macclesfield  appointed  the  Defendant, 
the  Rev.  Henry  Alfred  Napier,  to  be  the  principal 
chaplain  and  master  of  the  almshouse.  On  the  15th  of 
November  following,  the  Queen  appointed  Dr.  Ogle  to 
be  Regius  Professor  of  Medicine,  in  the  University  of 
Oxford,  and  the  University  appointed  him  master  of  the 
hospital.  A  question  thereupon  arose,  which  of  these 
two  gentlemen  had  been  rightfully  appointed  master. 


An  information  was  filed  by  the  Attorney-General, 
vol.  xvn.  b  b  against 
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against  the  chaplain  and  poor  men  of  the  almshouse 
of  Ewelme,  the  University  of  Oxford,  the  Earl  of  Mac- 
clesfield, the  two  claimants  of  the  mastership,  and  the 
Solicitor-General,  praying  that  proper  directions  might 
be  given  for  regulating  the  charity,  and  for  a  declaration 
as  to  the  discontinuance  of  fines,  and  an  inquiry  as  to 
existing  leases;  but  the  main  and  only  question  dis- 
cussed was  as  to  the  right  of  nomination  to  the  mas- 
tership. 

The  Attorney-General,  Mr.  JRoupell,  Mr. TF.  M.Jame^3 
and  Mr.  Terrell,  in  support  of  the  information. 

The  Solicitor- General  and   Mr.  Whitbread,  for  tim><m 
University  of  Oxford,  said,  the  Court  had  to  determine 
the  question  between  those  parties  to  the  suit  who  wer< 
the  real  litigants,  as  to  the  true  meaning  and  effect 
the  grant  to  Lord  Macclesfield;  for  if  it  did  not  e: 
pressly  include  the  hospital,  or  convey  it  as  annexe 
to  the  manor,  then  the  right  of  nomination  did  n 
pass  by  the  grant,   even  though  it  should  be    he 
that  the  letters-patent  of  James  the  First  did  not  ser 
the  right  of  nomination  from  the  manor.      But  if  t 
grant  did  carry  the  hospital,  as  annexed  to  the  mam 
there  would  still  arise  the  question  as  to  the  several*. « 
from    the    manor  of    the  right    of   nomination,  axr^^d 
whether  it  was  competent  to   King  James  the  Fiw^^* 
to  give  the  mastership  a  lay  character.    They  cited  ri  -*c 
Queen  v.  The  President  and  Chapter  of  the  Cathed*.     n' 
Church  of  St.  Peter's,  Exeter  (a) ;  Attorney-General     ^« 
The  Governors  of  Harrow  School  (J). 


Mr.  R.  Palmer  and  Mr.  Wickens,  for  Dr.  Ogle.    Tfc« 
Crown,  on  the  attainder  of  the  lord  of  Ewelme,  becax*^^e 

entitled 

(a)  12  Ad.  $  Ell.  512.  (6)  2  Vcs.  ten.  551. 
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entitled  to  the  manor  and  to  the  hospital,  as  annexed  or 
appendant  thereto,  and  also  to  the  right  of  visitation  of 
the  hospital;  and,  being  so  seised,  might  grant  the  manor, 
without  the  right  of  presentation,  or  the  latter  alone,  and 
so  sever  it  from  the  manor,  in  the  same  way  as  an  advow- 
son  (for  this  was  in  the  nature  of  an  advowson),  append- 
ant to  a  manor,  might  be  severed  from  it,  by  grant  or 
otherwise.    The  right  of  presentation  therefore  became 
properly  vested  in  the  University  of  Oxford  by  the 
letters-patent  of  King  James.    As  to  the  conversion 
of  the  mastership  from  a  spiritual  to  a  lay  office,  it  was 
competent  for  the  King,  as  visitor  and   lord,   by   the 
letters-patent,  to  make  that  alteration.     The  master 
Was  required  to  be  a  priest  in  holy  orders,  merely  to 
cjualify  him  for  the  duty  of  saying  masses  for  the  living 
and  the  dead.  But  the  law  having  abolished  superstitious 
Xises,  and  the  duty  of  saying  masses  for  the  dead  having 
creased,  the  qualification  of  the  master  being  in  holy 
orders  became  unnecessary.    The  King,  as  lord  of  the 
manor  and  visitor  of  the  hospital,  had  a  right,  therefore, 
by  his  letters-patent,  to  convert  the  mastership  into  a 
lay   office,  and  he  did  so  convert  it.     It  is  to  be  pre- 
sumed that  he  did  so  legally,  and  that  to  that  extent 
Che    ordinances  were  legally  dispensed  with;   but,  if 
an  act  of  Parliament  were  necessary,  then  it  must  be 
now   presumed.     They  cited   Adams  v.   Lambert  (a); 
-Philips  v.  Bury(b);   Colborn  v.  Dale(c)\   Attorney- 
General  v.  Browne1  s  Hospital  (d);  Dr.  Bentley  v.  Bishop 
of  Ely(e)-9  The  King  v.  The  Bishop  of  Ely  (/) ;  Far- 
cer's CaseC^r);   The  Mayor  of  Kingston-upon-  Hull  v. 

Horner  ; 
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(a)  4  Rep.  115  ;  Moore,  648 ; 
T>ukes  Ch.  Ut  (Bridg.  edit.), 
469. 

(6)  1  LordRaym.5;  2  T.  R. 
546;  Sham.  P.  tf  35. 

(e)4  Rep.  116;   Duke's  Ch. 
Vs.  (Bridg.  edit.),  466. 


(d)  17  Sim.  137. 

(0  Fitzg.  309. 

(/)  1  W.  Black.  52,  71 ;  1 
Wils.  266. 

(g)  Cited  Ski*.  78;  12  Vin. 
Abr.  58. 
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Horner  (a) ;  Fanshaw  v.  Rotheram  (J) ;  Pickering  v. 
Lord  Stamford  (c) ;  Chalmer  v.  Bradley  (d) ;  The  King 
v.  Montague  (e);  Johnson  v.  Norway if);  Southwell  v. 
Wade  (g)  ;  Pits  v.  James  (A) ;  Attorney-General  v.  The 
Fishmongers9  Company  (t) ;  Gibson  v.  Clark  (A);  5 
Cruise's  Dig.  tit.  Grant  (I);  3  Crttt*>,  Dip.  tit.  4rf- 
vows.(m);  1  Cow.  .Digr.  4dt;.  B.  (n);  1  Burn's  Eccles. 
Law(o);  Year  Book,  8  JEtftu.  3;  3  Ass.(p);  Co. 
Litt.  (q). 


Mr.  Follett  and  Mr.  Osborne  for  the  Earl  of  Maccles- 
field. The  founders  of  this  charity  granted  the  hospital 
to  the  chaplains  and  poor  men,  to  be  held  by  them  in 
frankalmoign,  and  its  purpose  therefore  being  clearly 
defined  and  the  services  consisting  of  prayers,  masses 
and  obits  for  the  souls  of  the  grantors  and  their  heirs 
dead  and  living,  the  hospital  became  appendant  to  the 
manor,  and  the  right  of  presentation  being  attached  to 
the  person  of  the  lord  of  the  manor,  it  was  not  com- 
petent to  King  James  to  sever  the  right  of  appointment 
from  the  manor.  The  whole  was  intended  by  the 
grant  to  be  held  together,  and  there  was  no  power  to 
alien  the  right  of  patronage.  Being  a  personal  right 
attached  to  the  lord,  to  alienate  it  would  be  to  destroy  it. 
Still  less  was  it  competent  to  the  King  to  convert  the 
tenure  by  frankalmoign  or  free  alms,  as  intended  by  the 
founders,  into  a  lay  tenure.  The  King,  at  all  events, 
had  no  power  to  dispense  with  the  trusts  of  a  private 
charitable  foundation ;  and  if  he  had  no  power  to  vary 

the 


(a)  Cowp.  102. 

(6)  1  Eden,  276, 295. 

(c)  2  Ves.jun.  581. 

(</)l  JacSf  Walk.5\t63. 

(f)  4  Barn.  $  Cr.  598,  605. 
(/)  Winch.  37  j  10  Vin.  Abr. 

142. 

(g)  2  Roll  Jor.47;  Pop.  91. 


ft 


i)  Hob.  121. 


(i)   2  Beav.  151 ;    5  Myl.  * 
Cr.  11. 
(A)  1  Jae.  $  Walk.  159. 
(I)  Page  56. 
(m)  Page  3. 
(n)  Page  519. 
(o)  Page  439. 
(p)  Pi.  29,  p.  31. 
(o)  Page  13  a. 


CASES  IN  CHANCERY. 


373 


the  trusts,  neither  had  the  University.  King  James  the 
First,  indeed,  attempted  to  alter  the  trusts  of  the  colleges 
of  the  two  Universities,  but  found  he  could  not  accom- 
plish his  purpose.  It  is  said,  that  a  corporation  can  sur- 
render their  own  charter  and  take  a  new  one ;  but,  how- 
ever this  may  be  in  the  case  of  municipal  corporations, 
the  same  rule  does  not  apply  of  private  and  charit- 
able foundations.  They  cited  The  Attorney-General  v. 
Vivian  (a)  \  Sir  Robert  Atkins  v.  Montague  (b);  At- 
torney-General v.  The  Master  of  Brentwood  School  (c); 
Co.  Litt.  (rf);  stats.  27  Hen.  8,  c.  28  ;  31  Hen.  8,  c.  13 ; 
37  Hen.  8,  c.  4 ;  1  Edw.  6,  c.  14. 


1863. 


Mr.  Craig  and  Mr.  Hobhouse,  for  Mr.  Napier.  The 
hospital,  with  the  right  incident  to  it,  is  appendant  to  the 
manor  and  cannot  be  severed  from  it,  even  though  the 
King  be  lord  of  the  manor,  for  this  is  an  ecclesiastical 
benefice  in  the  nature  of  an  advowson,  the  right  of 
presentation  to  which  is  vested  in  the  successive  lords  of 
the  manor,  to  be  exercised,  not  for  their  own  advantage, 
but  for  the  benefit  of  the  charity.  Being  a  personal 
right  in  the  lord,  the  charity  possesses  an  inalienable 
title  to  have  the  appointment  of  master  made  by  the 
lord.  The  case  is  similar  to  that  of  a  trust  created  by 
a  person  for  the  benefit  of  a  school,  which  cannot  be 
dealt  with  as  private  property.  No  alienation,  therefore, 
of  the  hospital  could  be  made  separately  from  the 
manor,  nor  could  the  Crown  and  the  lord,  by  con- 
curring together,  sever  the  right  of  presentation  from 
the  hospital.  They  cited  Re  St.  John's  Hospital  (e); 
Porter's  Case(/);  Rennell  v.  The  Bishop  of  Lincoln(g); 

Tyndale 


(a)  1  Ruts,  226. 
(6)  1  CA.  Ca.  214. 
(c)  1  Myl.  4-  K.  390. 
(</)  Sect.  135,95  a. 


(e)  3  Macn.  4*  Gar.  235. 

(/)  1  Rep.  24. 

(g)  7  Bam.  if  Cress.  113. 
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Tyndale  v.  Warre(a);  Bishop  of  Ely  v.  Bentley(b); 
St.  John's  College,  Cambridge,  v.  Todington  (c) ;  Ram 
on  Assets (d)  ;  Co.  Litt.  (e);  Bum's Eccl.  Law  (/);  stat. 
23  Hen.  8,  c.  10;  13  &  14  Car.  2,  c.  4;  17  Edw.  2, 
c.  8;  34  Edw.  3,  c.  15;  3  &  4  Vict.  c.  77. 


August  1.  The  Master  of  the  Rolls. 

This  cause  conies  on  upon  an  original  and  supplemental 
information  filed  by  the  Attorney-General  ex  officio, 
against  the  chaplain  and  poor  men  of  Ewelme  Alms- 
house, the  University  of  Oxford,  the  Earl  of  Maccles- 
field, the  Regius  Professor  of  Medicine  in  the  University 
of  Oxford,  Mr.  Napier,  who  claims  to  be  the  master  of 
the  hospital,  and  her  Majesty's  Solicitor-General.  The 
information  prays,  that  proper  directions  may  be  given 
for  regulating  the  charity,  and  it  also  prays  a  declaration, 
that  the  system  of  letting  the  charity  property  on  fines 
ought  to  be  discontinued,  and  for  an  inquiry  to  .ascertain 
whether  any  steps  ought  to  be  taken  for  the  purpose  of 
setting  aside  the  existing  leases.  The  question  which 
has  been  argued  before  me,  relates  exclusively  to  the 
right  of  presentation  to  the  mastership  of  the  hospital. 
There  are  or  may  be  three  claimants  of  this  right  of 
presentation,  viz.  the  Crown,  the  University  of  Oxford, 
and  the  lord  of  the  manor  of  Ewelme.  Between  the 
Crown  and  the  University  of  Oxford  no  contest  is 
raised.  Whatever  may  be  the  rights  of  the  Crown  in 
this  respect  before  me,  they  are  all  waived  in  favour  of 
the  University  of  Oxford,  and  both  concur  in  contend- 
ing, that  this  mastership  is  attached  to  the  regius  pro- 
fessorship 


(a)  Jac.  212,221. 
(6)  2  Rro.  P.  C.  (Toml.  edit), 
220 ;  2  Stra.  912. 

(c)  1  Burr.  158 ;  5  Bac.  Abr. 


(5th  edit),  604,  605. 
(rf)  Page  199,  n.(g),  200. 
(e)  Page  374  b,  388  a. 
(/)  Tit  "Colleges." 
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^essorship  of  medicine  in  that  University,  and  in  resisting 
"the  claim  of  the  Earl  of  Macclesfield,  who  insists,  that 
"the  right  of  such  appointment  and  nomination  is  vested 
in  him,  as  the  lord  of  the  manor  of  Ewelme.  AH  par- 
ties have  agreed  upon  a  state  of  facts,  by  which  they 
agree  to  be  bound.  And  these  facts,  as  far  as  they  are 
material  for  my  view  of  the  case,  are  thus  stated  :  — 


1853. 


The  almshouse  or  hospital  of  Ewelme  was  founded  in  the 
year  1437,  by  William  de  la  Pole,  Duke  of  Suffolk,  who 
had  previously  obtained,  from  Henry  the  Sixth,  a  licence 
to  found  the  almshouse,  consisting  of  two  chaplains  and 
thirteen  poor  men.  In  1442,  the  almshouse  was  endowed 
with  the  manors  of  Marsh  Gibbon  in  Bucks,  of  Cormack 
in  Wilts,  and  of  Ramsrugge  in  Hants,  and  thealmhouse 
or  hospital  itself  was  built  on  certain  grounds  belonging 
to  the  Duke  and  Duchess,  pertaining  to  their  manor  of 
JEwelme,  and  adjoining  the  churchyard  of  the  church  of 
Ewelme.  Various  statutes  and  ordinances  in  writing  were 
established  by  the  Duke  and  Duchess  of  Suffolk,  for  the 
regulation  of  the  hospital,  to  some  of  which  it  is  necessary 
particularly  to  refer.  By  the  first,  two  priests  and  thir- 
teen poor  men  are  established,  in  perpetuity,  who  are  to 
pray  for  the  quick  and  the  dead.  Of  the  two  priests, 
one  is  to  be  preferred  in  person  and  reverence,  and  is  to 
be  called  the  master  of  the  almshouse.  His  duties  are  thus 
described  : — To  whose  office  it  shall  belong  and  apper- 
tain, the  goods  of  the  said  house,  the  which  shall  come 
into  his  hands,  well  and  truly  to  minister,  in  such  wise 
that  the  said  goods,  any  manner  dispersed,  he  shall 
gather  together;  and  the  goods  being  got  and  gathered 
together,  he  shall,  to  the  profit  of  the  said  house,  safely 
lceep :  and  also  he  shall  be  busy  and  do  his  true  diligence, 
Vhat  charity,  peace  and  rest  be  had  and  kept  among  the 
brethren,  and  good  example  of  virtues  in  his  living  and 
speaking  he  shall  virtuously  and  sadly  shew.    To  the 

which 
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which  aforesaid  master  we  will  and  ordain,  that  the 
other  priest  and  all  the  poor  men  of  the  said  house,  Sec, 
truly  obey. 

The  second  priest  is  to  teach  grammar  to  the  children 
of  the  manor  of  JEwelme,  who  are  to  be  taught  gratis, 
and  he  is  to  say  mass  in  the  absence  of  the  master. 

By  the  7th  ordinance,  the  Chancellor  of  England  and 
the  treasurer  are  appointed  to  be  especial  protectors  of 
the  charity,  in  case  any  lord  or  lady  of  the  lordship 
of  Ewelme  should  require  the  same. 

The  ordinances  next  provide  for  the  manner  in  which 
the  master  shall  receive  and  apply  the  revenues  of  the 
charity.  Further  ordinances  provide  for  the  praying 
for  the  souls  of  deceased  persons,  and  for  the  services 
to  be  performed  on  such  occasions,  and  for  keeping  an- 
niversaries and  obits  in  the  parish  church.  The  63rd 
ordinance  enables  the  Duke's  successors  in  the  lordship 
of  Ewelme,  at  the  time  of  visitation  of  the  hospital,  to 
remove  the  master  and  teacher  of  grammar  for  reason- 
able cause  to  be  inquired  into. 

The  67th  ordinance  was  in  these  words : — "  We  will 
furthermore  and  ordain,  that  after  the  decease  of  us 
both,  that  person  which  shall  rejoice  and  obtain  our 
lordship  of  Ewelme  next  after  us,  and  all  others  to  come 
which  shall  succeed  to  him  in  the  said  lordship,  for  the 
time  which  they  shall  enjoy  and  occupy  the  said  Lordship, 
as  lords  and  ladies  of  the  same,  shall  be  provisors  of  the 
said  house,  and  shall  have  power  to  provide  to  the  same 
the  master,  teachers  of  grammar,  minister  and  poor 
men  in  the  voidance  of  any  such  from  the  said  house 
by  death  or  any  otherwise."  The  69th  was  in  these 
words  : — "  Also  because  we  devoutly  desire,  that  in  all 

times 
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times  to  come  there  should  be,  in  the  said  house  abiding 
an  able  and  a  well  disposed  master,  in  body  and  soul, 
sadly  to  counsel  and  exhort  to  virtuous  living  the  said 
poor  men,  to  their  comfort  and  salvation  ;  therefore,  we 
will  and  ordain,  that  after  both  our  decease,  in  the  void- 
ance  of  any  master  from  the  said  house,  by  death  or  any 
otherwise,  that  another  learned  man  of  the  University 
of  Oxford,  passed  thirty  winters  of  age,  if  any  such 
may  be  goodly  had,  be  provided  and  put  into  the  same 
house  there  to  serve,  receive  and  live  as  it  is  above  said. 
And  in  case  that  such  a  said  degreed  man  may  not 
lightly  be  had  to  this  purpose,  then  some  other  able 
priest  be  provided  to  the  same  house,  to  live  and  receive 
as  it  is  aforesaid."  The  70th  was  "Also,  because  the 
aforesaid  office  of  the  master  may  be  more  acceptable 
unto  worshipful  and  well  learned  men,  we  will  and  or- 
dain, that  the  aforesaid  master  may  have  and  hold  with 
the  said  office,  a  prebend  or  a  free  chapel  or  other  bene- 
fice, by  the  which,  residence  and  keeping  of  the  said 
almshouse  be  not  hurt  nor  let,  so  that,  by  no  manner  of 
colour,  fraud,  nor  deceit,  the  residence  in  the  aforesaid 
almshouse  be  lessened  or  diminished/' 


1853. 


The  73rd  provides,  that  after  the  avoidance  of  the 
place  of  the  master  or  teacher  of  grammar,  by  death  or 
otherwise,  the  vacancy  is  to  be  filled  as  soon  as  may  be. 


The  81st,  reciting  the  dread  entertained  by  the  foun- 
ders, that  the  charity  should  not  be  properly  maintained, 
wills  and  ordains,  on  their  special  ordinance,  that  the 
house  of  alms  be  visited  every  year  once  by  the  provi- 
sors  and  founders  of  the  said  house  for  the  time  being, 
if  so  be  that  to  them  it  seems  needful  and  expedient. 
The  83rd  ordinance  again  provides  for  the  correction 
and  exclusion  of  the  master  and  teacher  by  the  visitor. 

The 
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The  84th  provides  for  the  supply  by  the  provisor  oC=" 
poor  men  on  vacancies  occurring. 

By  the  last  ordinance,  a  power  of  revision  and  altera* 
tion  of  the  statutes  is  reserved  to  the  Duke  and  Duchess 
during  their  lives. 

It  is  plain,  therefore,  on  these  ordinances,  that  the 
right  of  nomination  and  appointment  of  the  master  of 
the  hospital  was  vested  in  the  lord  of  the  manor  of 
Ewelme  for  the  time  being.  The  manor  and  lordship 
of  Ewelme,  and  all  the  rights  of  patronage  incidental  to 
it,  became  vested  in  the  Crown,  whether  on  the  attainder 
of  the  founder,  or  on  that  of  his  grandson,  is  not  ascer- 
tained, and  is  not  material. 


It  is  the  common  case  of  all  parties,  that  in  1513,  ivm. 
the  reign  of  Henry  the  Eighth,  the  King  was  the  lord  oft* 
the  manor  of  Ewelme,  and  that  his  successors  haves 
continued  so  to  be  down  to  the  year  1818,  when  thcsi 
sale  took  place  to  which  I  shall  presently  advert. 

In  the  year  1618,  James  the  First  granted  by  his  let — - 
ters-patent,  by  which,  "for  the  promoting  of  good  litera— - 
ture  and  the  increase  of  the  stipend  and  maintenance  of  ^2 
the  Regius  Professors  of  Medicine  in  the  University  of  ^3 
Oxford  for  the  time  being,"  he  granted  to  the  University;  J 
and  their  successors,  "  the  donation,  collation  and  fre^— 
disposition  to  the  office  of  warden  or  master  of  the  alms— ^ 
house  or  hospital  of  Ewelme,  in  pure  and  perpetual  ~0 
alms.  And  the  said  King  willed  and  declared  his  plea — -^ 
sure  and  intention  to  be,  that  the  said  professor,  thoughd  ' 
a  layman,  and  not  in  holy  orders,  should  have  ancfc* 
enjoy  the  said  office,  with  all  lands,  &c,  so  long  as  hc^  * 
should  continue  to  be  such  professor,  as  any  others- 
master  or  warden  had  held  and  enjoyed  the  same.w*^ 
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The  King  then  gave  his  royal  assent,  that  in  the  next  ses- 
sion of  Parliament  it  should  be  enacted,  "  that  the  said 
professor  for  the  time  being,  though  a  mere  layman  and 
not  in  holy  orders,  should,  for  ever  thereafter,  have  and 
enjoy  the  said  mastership  and  prebend  so  long  as  they 
should  remain  in  office,  or  at  least  all  and  singular  the 
profits  of  the  same,  for  their  better  support  in  their  said 
offices.0 


1853. 


No  such  act  of  Parliament  as  is  referred  to  in  these 
letters-patent  appears  to  have  been  passed,  at  least  no 
record  of  any  such  statute  is  to  be  found.     But  the 
Regius  Professor  of  Medicine  in  the  University  of  Ox- 
ford has,  ever  since  the  date  of  these  letters-patent, 
held  the  office  of  master  of  the  said  hospital  down  to 
the  time  when  this  dispute  arose.    On  the  30th  Decern* 
&er,  1818,  under  the  authority  of  an  act  passed  in  the 
57th  year  of  his  majesty  George  the  Third,  a  grant  of 
the  honor  of  Ewelme  was  duly  made  by  the  Commis- 
sioners of  her  Majesty's  Woods  and  Forests,  to  Jacob 
^osanquet,  in  consideration  of  1,507/.,  by  these  words: 
— **'  All  that  the  manor  of  Ewelme,  in  the  county  of 
O&ford"  with  all  the  usual  words  employed  in  the 
S^nt  of  manors,  and  concluding  with  these  words,  "  all 
advantages,  emoluments,  &c.  and  every  part  and  parcel 
thereof."     In  1821  this  manor  was  conveyed  for  valu- 
able consideration  by  Bosanquet  to  the  late  Earl  of 
Macclesfield,  and  has  since  descended  to,  and  is  now 
Ve*ted  in,  the  present  Earl. 

In  1824,  the  Earl  of  Macclesfield  made  application  to 
****  Secretary  of  State  for  the  Home  Department,  claim- 
ll*S  to  be  the  visitor  of  the  charity,  and  to  have  the  right 
7°  Appoint  almsmen  to  fill  the  vacancies  as  they  occurred 
n  the  hospital.  After  some  delay  and  discussion,  and 
Very  reluctantly,  as  it  appears,  on  the  part  of  Sir  Robert 

Peel, 
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Peel,  who  was  then  the  Secretary  of  State  for  the  Home 
Department,  and  not  till  after  the  Attorney  and  Solicitor- 
General  had  expressed  their  opinion  that  the  claim  of 
the  Earl  was  just,  the  claim  of  the  Earl  to  nominate  to 
these  vacancies  was  admitted,  and  he  has  continued, 
from  thence  down  to  the  present  time,  to  exercise  this 
right. 


The  office  of  teacher  of  grammar  has  never  become 
vacant  since  the  purchase  of  the  manor  by  the  Karl. 
The  office  of  Regius  Professor  of  Medicine  became 
vacant  in  1822,  when  Dr.  Kidd  was  appointed,  and  on 
that  occasion  no  claim  to  that  appointment  was  made 
by  the  Earl.  Since  then,  the  Earl  has  claimed  and  ex- 
pressed his  intention  to  claim,  the  full  rights  over  the 
hospital,  which  could  have  been  exercised  by  the  lord 
of  the  manor  of  Ewelme,  under  the  statutes  of  the  Duke 
of  Suffolk;  and  has,  on  several  occasions,  met  Dr.  Kidd, 
and  received  from  him  accounts  of  the  revenues  and  of 
the  affairs  of  the  hospital. 

Dr.  Kidd  died  on  the  17th  September,  1851,  and 
thereupon,  the  Earl  of  Macclesfield,  by  deed  of  that 
date,  appointed  the  Reverend  Henry  Alfred  Napier,  the 
rector  of  the  parish  of  Ewelme,  to  be  the  principal 
chaplain  and  master  of  the  almshouse. 

On  the  15th  of  November,  1851,  her  Majesty  ap- 
pointed Dr.  Ogle  to  be  the  Regius  Professor  of  Medicine 
in  the  University  of  Oxford,  and  these  two  gentlemen, 
each  claiming,  in  the  manner  I  have  stated,  to  be  the 
master  of  the  hospital,  have  been  made  Defendants  to 
the  cause  by  supplemental  information. 


The  points  which  are  raised  by  these  facts  are  nume- 
rous 
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rous  and  important,  and  some  of  them  involve  the  de- 
termination of  questions  of  considerable  difficulty. 

It  appears  to  me  to  be  important,  to  clear  the  ground 
of  one  or  two  questions  which  have  been  raised,  and 
^vtich  are,  to  some  extent,  preliminary  to  the  main 
questions  I  have  to  consider. 

In  the  first  place,  I  am  of  opinion,  that  on  the  attain- 
der of  the  lord  of  the  manor  or  honor  of  Ewe/me9  that 
ncft&nor,  with  these  rights  of  appointment  and  visitation 
incidental  to  it,  became  forfeited  to  the  Crown,  and  that 
th^se  rights  did   not   then   become    extinguished   or 
cxm^srged  by  escheat,  but  that  the  rights  were  vested  in 
Crown,  and  that  the  right  of  appointing  the  alms- 
pie,  the  master  and  teacher,  and  of  visiting  the 
purity,  vested  in  the  Crown.     I  think  it  also  too  clear 
-  controversy,  that  the  property  and  benefits  to  which 
s  hospital  was  entitled,  were  not  affected  by  the  sta- 
for  the  dissolution  of  monasteries,  but  that  they 
Wained  vested  in  the  crown,  in  the  same  manner  after 
^  passing  of  that  statute,  as  they  were  before  it     I 
■*^*.  further  of  opinion,  that  they  were  not  affected,  in 
'*^3T  degree,  by  the  Act  of  Chantries.     It  is  needless  to 
»^^    through  the  authorities  on  these  subjects;  the  prin- 
*S^les  of  the  decisions  are  quite  settled  and  quite  con- 
*-^*ent. 


1863. 


^**< 


I  am  satisfied  that  no  reasonable  case  can  be  made, 
arguments  adduced,  to  bring  me  to  the  conclusion, 
any  thing  to  be  found  in  these  statutes  can  have 
ted  the  property  of  this  charity  in  the  Crown,  so  as 
snake  it  analogous  to  what  may  be  called  the  private 
;sions  of  the  Crown,  or  that  they  have  extinguished 
right  of  nomination  to  the  masterships,  which  were 

vested 
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vested  in  the  Crown  as  incidental  to  and  forming  part 
of  the  rights  attached  to  the  forfeited  manor. 

And  on  this  part  of  the  case,  therefore,  my  opinion 
is,  that  these  rights  have  not  been  extinguished,  bat 
that  they  have  remained  until  the  present  time,  and  are 
now  vested  in  the  Crown,  unless  they  have  been  taken 
out  of  the  Crown,  either  by  the  grant  of  the  letters- 
patent  of  James  the  First  to  the  University  of  Oxford,  or 
by  the  grant  of  the  manor  to  Mr.  Bosanquet  in  1818. 

It  becomes  necessary,  therefore,  to  consider  the 
effect  of  these  transactions,  and  the  questions  which 
arise  upon  them.  These  are,  in  my  opinion,  questions 
of  considerable  nicety;  and  although  I  have  taken  con- 
siderable pains  to  investigate  the  subject,  and  weigh  the 
arguments  and  authorities  which  have  been  presented 
to  me,  it  is  not  without  diffidence  that  I  state  the  con- 
clusions to  which  I  have  come. 

The  order  in  which  these  points  were  presented  to 
me  was  as  follows : — 


First,  it  was  argued,  that  assuming  the  right  of  pre- 
sentation to  the  hospital  to  have  been  vested  in  the 
Crown,  at  the  date  of  the  grant  of  the  honor  and  manor 
of  Ewelme  to  Mr.  Bosanquet,  still  that  this  grant  did 
not  pass  this  right  of  presentation. 

Secondly,  it  was  contended,  that  even  if  the  Court 
should  entertain  an  opinion  adverse  to  the  Crown  and 
the  University  of  Oxford  on  this  point,  still  that  a  valid 
gift  was  made  of  this  right  of  presentation,  by  the 
letters-patent  of  James  the  First. 

And  thirdly,  that  if  these  letters-patent  should  not  be 
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treated  as  effectual,  for  this  purpose,  nevertheless,  that 

after  this  lapse  of  time,  this  Court  would  presume  an 

Act  of  Parliament,  or  whatever  else  might  be  necessary 

for  the  purpose  of  preventing  the  present  possession 

from  being  disturbed. 

1  shall  follow  this  order  in  considering  these  points, 
^«<3,  in  doing  so,  I  have  first  to  consider  an  argument, 
"^bich,  if  decided  in  favour  of  the  Earl  of  Macclesfield, 
^rould  dispose  of  the  whole  question  without  further 
discussion,  and  this  is  the  contention,  that  the  Duke  of 
ggjfo/ft,  by  annexing  this  right  of  nomination  to  the 
a. nor,  could,  and  that  he,  in  fact,  did,  make  it  in- 
parable  from  the  manor,  so  that  no  subsequent  owner 
»*ald  sever  the  right  of  presentation  to  the  mastership 
a  the  lordship  of  the  manor.  On  this  point,  I  am 
opinion,  that  the  Duke  could  not  so  annex  it,  and  that 
lias  not,  in  fact,  so  done. 


1853. 


"Xhis  right  of  nomination  is,  in  my  opinion,  exactly 

L^*^Jogous  to  the  case  of  an  advowson,  if  indeed  it  be 

*^^%a  in  the  oldest  and  most  extensive  meaning  of  that 

>»-d,  properly  an  advowson.    An  advowson,  in  modern 

^****«,and  in  ordinary  language,  has  no  doubt  been  con- 

^^  *>ed  to  mean  the  perpetual  right  of  presentation  to  a 

^  ****rch  or  an  ecclesiastical  benefice.  Lord  Coke,  however, 

***    His  First  Institute  (a),  defines  it  thus: — "Advowson 

^""      -  ^±dvocatio,  signifying  an  advowing  or  taking  into  pro- 

^"^^i'tion,  is  as  much  as  jus  patronatus"    The  patronage 

^**~jF*s  patronatus,  in  this  case,  was  not  certainly  to  pre- 

^^**t  to  a  church  or  an  ecclesiastical  benefice,  but  in 

^^^ry  respect,  other  than  that  of  having  the  cure  of 

^*>**ls  attached  to  the  office,  it  exactly  resembles,  if  it  be 

**°fc  identical  with,  an  ecclesiastical  benefice.    And,  ac- 

~  cordingly, 

(a)  Page  17b. 
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cordingly,  in  the  thirty-first  placitum  of  the  eighth  yei 
of  the  Book  of  Assizes,  the  right  of  nomination  to  tl 
guardianship  of  a  hospital  is  called  an  advowso 
There  can  be  no  doubt,  nor  is  it  in  fact  denied,  that  i 
advowson,  in  the  limited  sense  of  the  word,  attached 
a  manor,  may  be  separated  from  it;  that  the  pe 
petual  right  of  presentation  to  a  church  may  be  attachi 
to,  and  may  be  severed  from  the  lordship  of  the  man< 
I  am  at  a  loss  to  conceive  any  reason  or  any  princij 
which  should  apply  to  the  perpetual  right  of  present 
tion  to  a  church  or  to  a  benefice  with  cure  of  sou 
which  renders  such  a  right  separable  from  the  man< 
which  would  not  apply,  with  equal  or  greater  force, 
a  right  of  nomination  to  the  mastership  of  a  hospit 
such  as  this ;  nor  have  I,  although  I  listened  with  pie 
sure  and  attention  to  a  very  able  argument  on  behi 
of  the  Earl,  been  able  to  collect  one  argument  whi 
the  ingenuity  of  Counsel  could  suggest  for  this  di 
tinction.  No  authority  was  cited,  nor,  as  I  believe,  c 
any  authority  be  cited,  to  establish  the  proposition,  th 
such  a  right  could  not  be  severed  from  the  lordship. 


On  this  first  or  preliminary  point,  therefore,  I  ha 
come  to  the  conclusion,  that  the  owner  of  the  manor 
Ewelme,  in  whom  was  vested  this  jus  patronatus,  coi 
have  aliened  it,  without  parting  with  the  manor,  a 
that  the  purchaser  would,  in  that  case,  have  been  e 
titled  to  exercise  this  jus  patronatus,  and  to  appoint 
the  mastership  of  the  hospital,  without  let  or  hindran 
from  the  lord  of  the  manor.  If  the  original  propositi 
be  true,  the  converse  of  it  must  also  be  true ;  and 
the  lord  could  alien  the  jus  patronatus  without  t 
manor,  so  also  could  he  alien  the  manor  without  parti 
with  the  j ms  patronatus. 


Whether  the  Crown,  as  the  lord  of  the  manor,  did 
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or  not  by  the  grant,  in  1818,  to  Mr.  Bosanquet,  is  the 
next  question  I  have  to  consider.  Assuming,  which  I 
do  for  the  present,  that  the  right  of  appointment  to  the 
mastership  was,  at  the  date  of  this  grant,  vested  in  the 
Crown,  dejure  et  de  facto,  then  I  am  of  opinion,  that 
this  right  passed  by  that  grant. 


1853. 

The 
Attorney- 
General 

». 
Ewelme 
Hospital. 


I  have  certainly  reluctantly  come  to  this  opinion,  for 
the  reasons  which  I  am  about  to  state.  In  the  first 
place,  it  is  quite  clear,  and,  in  truth,  the  contrary  has 
not  been  asserted  at  the  Bar,  that  Mr.  Bosanquet  did 
not  intend,  or  contract  to  purchase,  and  that  the  Com- 
missioners of  Woods  and  Forests,  under  the  authority  of 
the  act,  did  not  intend  or  contract  to  sell  this  right  of 
nomination.  The  particulars  of  sale  are  set  forth  ;  they 
contain,  with  great  minuteness,  all  the  possible  advan- 
tages which  were  supposed  to  belong  to  the  possession 
of  this  manor.  If  it  had  been  intended  to  sell  so  valu- 
able a  right  as  that  of  the  perpetual  nomination  of  the 
mastership  to  the  hospital,  the  value  of  which  amounts 
to  several  hundreds  per  annum,  and  is  not  united  with 
any  cure  of  souls,  and  has  but  few  and  light  duties 
attached  to  it,  no  question  can  be  entertained,  in  the 
mind  of  any  reasonable  man,  but  that  this  fact  would 
have  been  stated  in  the  particulars  of  sale,  and  that  the 
price  obtained  for  the  manor  would  have  been  propor- 
tionally and  largely  increased ;  and,  although  the  Earl 
could,  in  no  case,  claim  any  more  than  Mr.  Bosanquet, 
the  same  observations  apply  in  equal  force  to  the  sale 
by  that  gentleman  to  the  late  Earl.  It  is  clear,  that 
this  right  formed  no  part  of  the  contract,  on  either 
aide. 


It  cannot  be  denied,  however,  that  although  this  be 
so,  yet  that  unascertained  and  undefined  advantages 
will  pass  by  the  general  words  of  the  grant  of  a  manor, 

vol.  xyii.  c  c  although 
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although  not  in  the  contemplation  of  either  party,  at  the 
time.  Thus,  for  instance,  the  minerals  in  the  lord's 
waste  would  pass,  although  the  existence  of  them  was 
not  known  or  suspected  by  any  one  of  the  parties  to  the 
contract ;  so  also,  it  cannot  be  disputed,  that  an  ad  vow- 
son,  (in  the  strictest  and  most  limited  sense  of  the  word,) 
which  is  appendant  to  a  manor,  will  pass  under  the 
general  words  accompanying  a  grant  of  that  manor,  al- 
though it  should  not  be  specifically  named  in  the  grant. 


It  is  true,  that  in  the  cases  of  grants  by  the  Crown, 
they  are  construed  favourably  for  the  Crown,  and  that 
the  usual  rule  for  the  construction  of  grants,  as  between 
subjects,  is  inverted,  and  that  if  it  be  shown,  that,  the 
King  is  deceived  in  his  grant,  the  grant  will  not  include 
the  subject  matter  not  expressed.  It  is,  however,  per- 
fectly clear,  from  the  authorities,  that  by  the  common 
law,  if  the  King  granted  a  manor,  by  such  words  as  are 
contained  in  the  grant  made  of  this  manor,  that  is, 
"  with  the  appurtenances  in  as  full  and  ample  a  manner 
as  he  held  the  same,"  this  would  pass  an  advowson  ap- 
pendant to  the  manor,  although  not  named  or  referred 
to  in  the  grant.  This  is  expressly  laid  down  by  Lord 
Coke,  in  Whistler9 s  Case  (a),  where  he  says,  "  and  first 
it  was  considered,  what  the  law  was  before  the  statute  De 
Prerogativd  Regis;  and  it  was  agreed,  that  before  that 
statute,  if  the  King  had  granted  a  manor  to  which  an 
advowson  was  appendant,  without  making  mention  of 
the  advowson,  or  without  saying  cum  pertinentibus,  that 
the  advowson  should  pass/'  and  he  cites  various  au- 
thorities in  support  of  that  proposition.  To  remedy 
this  defect,  the  statute  De  Prerogative  Regis  of  17 
Edw.  2,  c.  15,  was  passed.  That  statute  declared, 
that  the  King's  grant  of  a  manor,  with  the  appur- 
tenances, 
(a)  10  Rep.  63  a. 
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tenances,  should  not  carry  knight's  fees,  advowsons  of 
churches,  or  dower,  unless  expressly  mentioned.  But 
the  words  of  the  statute  are,  "  nisifaciat  expressam  men- 
tionem  de  advocationibus  eccksiarum"  &c.  It  is,  there- 
fore, confined  to  the  advocatio  ecclesia ;  and  although  I 
am  of  opinion  that  this  must  be  treated  as  an  advocatio, 
and  that  the  common  law  rights  which  apply  to  the  one 
apply  to  the  other  (as  I  have  already  stated),  it  is  clear, 
that  this  statutable  restriction  is  confined  to  an  advoca- 
tio ecclesia,  and  that  the  right  of  presentation  in  question, 
although  it  be  an  advocatio,  is  not  an  advocatio  ecclesia; 
and  I  am  of  opinion,  therefore,  that  it  is  not  included 
within  the  terms  of  this  statute,  and  that  the  provisions 
of  it,  therefore,  do  not  prevent  the  general  words  of  this 
grant  from  passing  an  advowson,  not  being  the  ad  vow- 
son  of  a  church,  which  was,  dejure  et  de  facto ,  attached 
to  the  manor  of  Ewelme,  at  the  date  of  the  grant  in  1818. 


1863. 


Various  authorities  concur  in  strengthening  this  con- 
clusion. The  decision  in  Whistler's  Case  (a)  itself,  to 
which  1  have  already  referred.  In  Rolles  Abridgment  (6), 
it  is  stated,  that  if  the  rectory  impropriate  of  W.,  to 
which  an  advowson  of  a  vicarage  is  appendant,  come  to 
the  King  by  escheat,  by  attainder  of  J.  S.,  and  the 
King,  ex  certd  scientid  and  mero  motu,  grant  to  B.  in 
fee  all  the  possessions  of  the  glebe  and  tithes,  or  the 
rectory  by  special  and  particular  names,  and  generally 
by  omnia  hcereditajnenta  sua  qucecunque,  parcel  belong- 
ing or  appertaining  to  the  said  rectoria  de  W.f  but  no 
express  mention  is  made  of  the  rectory  or  of  the  ad- 
vowson, &c,  as  fully  and  in  as  ample  a  manner  and 
form,  quality  and  condition,  as  the  said  «/.  S.  held  them, 
and  as  they  came  to  the  hands  of  the  King  himself,  or 
ought  to  have  come;  in  this  case,  by  this  grant  and  the 

said 
(a)  10  Rep.  fol.  63  o.  (6)  Vol.  2,  p.  185,  pi.  1. 

C  c2 


388 


CASES  IN  CHANCERY. 


1863. 


said  general  words,  the  advowson  of  the  vicarage  shall 
pass ;  and  by  the  said  words  adeo  plene,  fyc.y  prout,  frc, 
et  ex  gratia  specially  certd  scientid,  be,  the  parsonage 
shall  pass  also.  I  am  of  opinion,  therefore,  that  this 
grant,  in  1818,  was  sufficient  to  pass  the  right  of  pre- 
sentation to  the  hospital  to  Mr.  Bosanquet,  and  con- 
sequently to  the  Earl,  if  the  same  was  vested  in  the 
Crown  at  the  time  of  that  grant. 


The  next  point  to  be  considered  is,  whether  this  right 
of  nomination  or  advowson  of  the  mastership,  was,  at 
the  time  of  the  grant,  vested  in  the  Crown.  It  is,  I 
think,  established,  both  by  principle  and  abundant  au- 
thority, that  the  grant  of  a  manor  cum  pertinentibus 
will  only  carry  these  things  which  are  appendant  to  the 
manor,  both  de  jure  et  de  facto;  and  on  this  point  the 
question  is,  whether  this  right  of  nomination  was  at- 
tached to  the  manor,  de  jure  et  de  facto,  at  the  time 
of  the  grant  in  1818.  This  involves  the  consideration 
of  the  effect  of  the  transaction  which  took  place  in 
the  reign  of  James  the  First;  for,  as  I  have  already  ex- 
pressed my  opinion  that  the  right  of  nomination  might 
be  severed  from  the  manor,  the  next  question  is,  whe- 
ther the  grant  of  the  letters-patent,  in  the  reign  of  James 
the  First,  did,  in  truth,  sever  this  right  from  the  manor 
of  Ewelme,  and  if  it  shall  be  considered  that  it  did  not, 
whether  such  acts  must  be  presumed  as  would  be  suffi- 
cient to  create  such  a  severance  ?  And  here  I  think  it 
material,  in  order  that  I  may  be  clearly  understood,  to 
explain  in  what  sense  I  understand  the  words  de  jure 
et  de  facto.  A  meaning  must,  in  my  opinion,  be  given 
to  each  of  these  words,  and,  consequently,  if  a  severance, 
which  is  voidable  but  not  actually  void,  has  taken  place 
before  the  sale  of  the  manor,  the  thing  severed  will  not 
pass  by  the  general  words  of  the  grant.  Thus,  to  illus- 
trate my  meaning  by  an  example,  if  the  lord  of  a  manor 

to 
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to  which  an  ad  vow  son  is  appendant,  sell  and  convey 
that  advowson  to  A.,  and  then  sell  and  convey  the 
manor  with  the  appurtenances  to  B.,  the  advowson  is 
separated  both  dejure  et  de  facto  from  the  manor.  If, 
however,  the  sale  of  the  advowson  to  A.  and  the  con- 
veyance thereof  was  obtained  by  fraud,  or  by  auy  other 
means  which  would  enable  the  vendor  to  set  aside  or 
avoid  the  conveyance,  the  advowson  is  de  facto  severed 
from  the  manor,  although  it  may  not  be  severed  dejure; 
and  if,  before  the  conveyance  of  the  advowson  is  set 
aside,  the  lord  convey  to  B.  the  manor,  J3.  will,  as  I 
understand  the  principle  so  enunciated,  take  the  manor 
without  the  advowson,  and  will  not  be  entitled  to  re- 
cover that  advowson,  although  the  former  lord  may 
have  afterwards  recovered  possession  of  the  advowson 
from  A.  I  have  already  stated  what  took  place  in  the 
reign  of  James  the  First.  It  purports  to  be  a  grant  from 
the  King,  for  himself  and  his  successors,  to  the  chancel- 
lor, master  and  scholars  of  the  University  of  Oxford,  of 
the  donation,  collation  and  free  disposition  to  the  office 
of  master  or  warden  of  the  almshouse  or  hospital  of 
Ewelme,  in  pure  and  perpetual  alms.  I  am  of  opinion 
that  this  amounts  to  a  severance  de  facto  of  this  right 
of  nomination  from  the  manor  and  honor  of  Ewelme. 


1R53. 


The 
Attor  key- 
General 

v. 
Ewelme 
Hospital. 


But  in  order  to  guard  against  a  misconception  of  the 
extent  of  my  judgment  on  this  matter,  it  is  proper 
for  me  to  explain  how  far  I  think  it  necessary  to  decide 
upon  the  effect  of  this  instrument.  If  I  am  asked  to 
decide,  that  the  letters-patent  have  conferred  an  abso- 
lute and  indefeasible  title  to  the  mastership  on  the 
Regius  Professor  of  Medicine  for  the  University  of 
Oxford,  or  if  that  be  not  so,  that  I  ought  to  presume 
the  passing  of  an  Act  of  Parliament,  or  any  other  cir- 
cumstance that  may  be  sufficient  to  establish  his  title, 
I  am  unable  to  state  that  I  have  arrived  at  these  con- 
clusions. 
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elusions.  The  King,  by  his  letters-patent,  grants  tl 
nomination  to  the  University  of  Oxford,  for  a  purpo 
there  mentioned.  If  the  trusts  and  duties  attached 
the  mastership  could  not  be  severed,  except  by  Act 
Parliament,  1  still  think,  that  in  the  then  state  of  tl 
law,  the  Crown  had  power  to  grant  that  nomination 
the  hospital,  as  it  might  have  granted  the  manor;  tl 
statute  disabling  the  Crown  from  making  such  gran 
not  being  then  in  existence.  Nor  have  I  arrived  at  tl 
conclusion,  that,  even  if  the  object  for  which  it  w 
granted  failed,  respecting  which  1  express,  no  opinio 
the  grant  itself  was  ipso  facto  void  and  of  no  effect. 
1  had,  1  do  not  think  that  I  could  have  made  the  pr 
sumption  1  was  called  upon  to  make  in  favour  of  ti 
University  of  Oxford,  and  the  Regius  Professor 
Medicine.  Undoubtedly,  when  a  person  or  corporate 
is  found  possessed  of  and  in  the  enjoyment  of  a  rigl 
the  origin  of  which  is  not  ascertained,  the  Court  w 
protect  the  possessor  in  the  enjoyment  of  that  rigl 
and  will  presume  anything  (including,  in  some  ca« 
even  an  Act  of  Parliament)  that  may  be  necessary  1 
that  purpose ;  but  when  the  origin  of  the  right  is  clear 
ascertained,  and  that  origin  negatives  such  presumptio 
I  am  not  aware  that  the  Court  has  ever  made  such  i 
assumption,  nor  have  I  been  referred  to  any  case  th 
establishes  such  a  proposition. 


If  I  were  of  opinion,  therefore,  that  these  letters- pate 
were  absolutely  void,  and  of  no  more  value  than  a  me 
piece  of  waste  parchment,  I  should,  probably,  ha 
come  to  the  conclusion,  that  the  right  of  nomination 
the  mastership  was  not  affected  thereby,  that  it  st 
remained  in  the  Crown,  de  facto  as  well  as  de  jui 
and  1  should,  in  that  case,  have  decided  that  it  pass 
to  Mr.  Bosanquet  and  to  the  Earl  of  Macclesfield  wi 
the  grant  of  the  manor,  as  appendant  thereto.     Bu1 
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V. 
EWELMI 

Hospital. 


iave,  for  the  reasons  I  have  stated,  come  to  an  opposite        1853. 
conclusion,  and  without  expressing  any  opinion  as  to      *^*^' 
-the  efficacy  of  the  letters-patent,  for  the  purpose  of    Attorney- 
conferring  a  perfect  title  on  the  University  of  Oxford,     General 
or  the  Regius  Professor  of  Medicine,  and  without  ex- 
pressing any  opinion  as  to  the  extinction  of  the  qualifi- 
cation of  master,  or  of  the  duties  attached  by  the  Duke 
aand  Duchess  of  Suffolk  to  the  office  of  master  of  the 
hospital,  or  whether  the  performance  of  the  duties  may 
cr  may  not  be  enforceable,  at  the  instance  of  the  Attor- 
ziey-General,  representing  the  Crown  as  parens  paiHm 
smd  protecting  the  public  rights,  and  without  expressing 
sany  opinion,  as  to  what  course  the  Court  in  the  progress 
«^f  the  suit  may  think  proper  to  adopt,  but  purposely 
Heaving  all  these  points  open  to  further  consideration! 
~K  ana  of  opinion,  that  so  long  as  these  letters-patent  re- 
.zsained  unrecalled,  unrevoked  and  uncancelled,  (and,  if 
^3tt  all,  they  can  only  be  cancelled  and  revoked  at  the 
mm&tance  of  the  Attorney-General,  on   behalf  of  the 
^Urown,)  they  were  and  are  effectual  to  sever  the  master- 
^3>hip  of  the  hospital  from  the  manor  and  lordship  of 
-JEwehne,  and  that  consequently,  at  the  date  of  the  grant 
<_o  Mr.  Bosanquet  and  the  Earl,  it  formed  no  portion  of 
^*»nd  was  not  appendant  or  appurtenant  to  the  manor. 


My  judgment  is  not  founded  on  the  lapse  of  time, 
"^vhich   has  occurred.     I  should  have   entertained  the 
opinion  I  have  expressed  if  the  letters-patent  in  question 
1*ad  been  granted  by  the  Crown  immediately  before  the 
^grant  of  the  manor  to  Mr.  Bosanquet,  provided  the  dis- 
abling statutes  of  Queen  Anne  and  King  George  the  First 
Yiad  not  passed.    But  it  cannot  be  denied,  that  the  case  of 
the  University  is  much  strengthened,  and  that  of  the  Earl 
of  Macclesfield  much  weakened,  by  the  lapse  of  time, 
and   the  public  notoriety  of  the   endowments  of  the 
Regius  Professorship  of  Medicine.    The  letters-patent 

have 
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have  remained  unrevoked  and  uncancelled  for  upwards 
of  200  years,  and  they  have  been  acted  upon  during  the 
whole  of  that  time,  down  to  the  year  1851.  During 
the  whole  of  that  time,  the  Regius  Professor  of  Medi- 
cine has  been  the  master  of  the  hospital  of  Ewelme, 
and  the  manor  was,  as  I  have  already  stated,  sold  and 
bought  without  the  suspicion  or  belief  that  it  had  at- 
tached to  it  any  such  right. 

It  would,  therefore,  have  been  much  to  be  regretted, 
if,  by  inadvertence,  the  Crown  had  conveyed  the  endow- 
ment of  this  professorship  by  the  general  words  of  the 
grant  of  a  manor.  In  my  opinion,  it  has  not  done  so, 
and  I  will  make  a  declaration  in  accordance  with  the 
opinion  which  I  have  here  expressed.  The  rest  of  the 
decree  will  be  for  a  scheme  according  to  the  minutes, 
stated  to  me  by  Counsel,  at  the  time  this  case  was  heard. 


August  1. 

The  purchase 
money  for  set- 
tled lands 
taken  by  a  rail- 
way was  paid 
into  Court,  and 
after  a  contract 
had  been  en- 
tered into  for 
laying  it  out 
in  land,  a  peti- 
tion was  pre- 
sented for  its 
temporary 
investment  in 
the  funds. 
Held  that  the 
proceeding  was 
not  vexatious, 
and  that  the 
company 
ought  to  pay 
the  costs. 


Re  The  LIVERPOOL,  &c,  Railway. 

QOME  settled  land  was  taken  under  the  powers  of  a 
*^  railway  act,  and  the  purchase  money  was  paid  into 
Court  on  the  21st  of  November,  1850. 


In  1852,  a  contract  was  entered  into  for  the  invest- 
ment of  the  money  in  land ;  after  which,  on  the  3rd  of 
November,  1852,  a  petition  was  presented  for  the  invest- 
ment of  the  purchase  money  in  consols,  which  was  or- 
dered. A  reference  was  made  in  April  following  as  to 
the  title,  which  having  been  approved  of,  a  petition  was 
now  presented  for  the  completion  of  the  purchase. 


Mr.  Kinylake,  in  support  of  the  petition. 


Mi 
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Mr.  Bird,  for  the  company.  The  petition  for  invest- 
ment, after  a  contract  bad  been  entered  into,  was  vex- 
atious, and  the  Petitioner  ought  not  to  be  allowed  the 
costs  of  it. 

The  Master  of  the  Rolls. 

It  is  every  day's  experience,  that  a  contract  may  not 
be  concluded  for  years  after  it  has  been  entered  into. 
Allow  the  costs  of  both  petitions. 


Re 

The 
Liverpool, 
&c  Railway. 


HUTCHINSON  v.  NEWARK. 

fTlHIS  was  a  suit  for  the  administration  of  the  estate 
of  Henry  Hutchinson  the  younger,  who  died  intes- 
tate on  the  20th  of  November,  1834,  leaving  a  wife  and 
eight  children. 

The  intestate  was  a  freeman  of  London,  and  one  of 
the  principal  questions  raised  by  the  suit  was,  as  to  the 
share  to  which  his  widow  became  entitled.  She  claimed, 
under  the  custom  of  London,  four-ninths  of  the  estate, 
and,  in  addition,  the  sum  of  50/.  in  lieu  of  her  widow's 
chamber.  The  children  contended,  that  their  mother, 
having  had  a  provision  made  for  her  by  settlement  on 
her  marriage  with  the  intestate,  was  thereby,  under  the 
custom  of  London,  debarred  of  her  customary  share  of 
the  estate,  which  they  contended  became,  in  consequence 
of  such  marriage  settlement,  divisible  into  an  orphanage 
moiety  and  a  dead  man's  moiety,  and  that  the  widow  was 
only  entitled  to  one-third  of  the  latter,  under  the  Statute 
of  Distributions,  making  one-sixth  of  the  whole  estate, 
instead  of  the  four-ninths  and  the  widow's  chamber.     In 

support 


1852. 

May  5. 

August  4. 

1853. 

March  2. 
June  24. 

The  widow  of 
a  freeman  of 
London  is  bar- 
red of  her 
customary  part 
by  an  ante- 
nuptial settle- 
ment, whereby 
the  parents  of 
the  husband 
and  wife  make 
a  provision  for 
her  after  the 
death  of  her 
husband,  of 
which  she  takes 
the  benefit 
The  same 
rule  applies, 
though  the 
wife  be  an  in- 
fant on  the 
marriage  and 
the  husband 
becomes  a  free- 
man after- 
wards. 
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Hutchinson 

v. 

Newaek. 


support  of  this,  they  relied  on  the  custom  of  London 
as  set  out  from  the  Liber  de  Antiquis  Legibus  in  the  cas>* 
of  Lewin  v.  Lewin  (a) :  "  Quod  mulier  certd  et  specificat 
dote  dotata,  non  potest  nee  debet  amplius  habere  de  cata 
lis  viri  sui  defuncti  quam  certam  et  specificatam  dot 
sibi  assignatam,  nisi  de  voluntate  viri  sui." 

The  widow  insisted,  that  this  custom  of  London  di 
not  apply  in  the  present  instance,  in  consequence  of  thi< 
special  circumstances,  the  principal  of  which  were  tha. 
the  intestate  was  not  a  freeman  of  London  at  the  tins. 4 
of  his  marriage,  and  that  the  settled  funds  were  no 
part  of  his  own  monies.  They  also,  in  the  first  in*  - 
stance,  objected,  that  the  widow  was,  at  the  time  of  her 
marriage,  an  infant 


1852. 

May  5. 


At  the  original  hearing,  inquiries  were  directed  as 
those  circumstances;  and  the  Master,  by  his  report^- 
found  that  the  intestate  was,  on  the  16th  of  January^ 
1810,  admitted  a  freeman  of  the  Leather  Sellers'  Com — 
pany,  by  patrimony;  that  the  marriage  took  place  on  the? 
12th  of  January,  1820,  and  that  the  intestate  had  not 
been  admitted  a  freeman  of  London  until  the  20th   of 
November,  1821,  when  he  was  admitted  by  redemptions 
in  the  company  of  leather-sellers.     He  found,  that  the? 
widow,  at  the  time  of  her  marriage  with  the  intestate, 
was  of  the  age  of  nineteen,  and  that  previous  to  the 
marriage,  the  settlement  referred  to  in  his  report  had 
been  made. 

By  this  settlement,  which  was  dated  the  10th  ofJanu— 
ary9  1820,  and  was  made  between  the  husband's  father" 
of  the  first  part,  the  husband  of  the  second  part,  the^ 
wife's  father  of  the  third  part,  the  wife  of  the  fourth*. 

part^« 

(a)  3  P.  Wmt.  16. 


Hutchinson 

v. 
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party  and  two  trustees  of  the  fifth  party  the  husband's  1852. 
father  gave  his  son,  on  the  marriage,  1,500/.  in  money, 
and  transferred  1,500/.  in  5/.  per  cent  stock  into  the 
names  of  the  trustees,  and  the  wife's  father  gave  the  Newarx. 
husband  500/.  in  money  and  transferred  1,500/.  in  like 
61.  per  cent  stock  to  the  trustees,  and  he  also  cove- 
nanted to  pay  the  trustees  an  annuity  of  100/.  during  the 
joint  lives  of  himself  and  his  daughter.  The  trusts  of  the 
settled  stock  were  for  the  husband  for  life,  with  remain- 
der to  the  wife  for  life,  with  remainder  to  the  children 
equally.  In  case  of  failure  of  issue,  one  moiety  was  to 
go  according  to  the  husband's  appointment  by  will,  or, 
in  case  of  his  intestacy,  to  his  next  of  kin ;  the  other 
moiety  was  to  go  according  to  the  wife's  appointment  by 
will,  or,  in  case  of  her  intestacy,  to  her  next  of  kin.  The 
annuity  was  to  be  paid  to  the  husband  during  his  life 
and  after  his  decease  to  the  wife. 


The  cause  came  on  for  further  directions  upon  the     AugurtA. 
above  report. 

Mr,  Glasse  and  Mr.  W.  D.  Evans,  for  the  Plaintiffs, 
referred  to  Lewin  v.  Lewin  (a),  and  to  the  extract  from 
the  Liber  de  Ant.  Leg.  appended  to  the  report  of  that 
case. 

The  Master  of  the  Rolls  considered,  that,  as  this 
case  differed  from  Lewin  v.  Lewin,  he  could  not  decide 
H  without  sending  to  the  City  Court  for  a  fresh  cer- 
tificate. 

He  accordingly  ordered,  that  a  case  be  prepared  and 

laid  before  the  Lord  Mayor  and  Aldermen  of  the  city  of 

J^ondon,  and  that  they  do  certify  the  custom  of  the  said 

city,  by  word  of  mouth  of  the  Recorder  of  the  said  city, 

According  to  the  custom  thereof,  on  the  following  point : 

videlicet, 
(a)  3  P.  Wmt.  16. 


Hutchinson 
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1852.  — videlicet,  whether  there  is  any  custom  of  the  city  of 
London,  by  virtue  whereof,  the  widow  of  Henry  Hut- 
chinson, the  intestate,  having  the  benefit  of  the  provi- 
Newark.  sions  of  her  marriage  settlement,  is,  under  the  circum- 
stances, to  be  set  forth  in  the  said  case,  debarred  from 
her  customary  Bhare  of  the  said  intestate's  personal 
estate? 

The  case  having  been  argued  by  Counsel,  in  the  Court 
of  Aldermen,  before  the  Recorder,  on  the  28th  and  29th 
of  April,  1853,  the  Recorder,  on  the  10th  of  June,  1853, 
attended  this  Court  and  certified,  that  there  is  a  custom 
of  London,  by  virtue  whereof  the  widow  of  the  intestate 
having  the  benefit  of  the  settlement  mentioned  in  the 
pleadings,  is,  under  the  circumstances  set  forth  in  the 
case,  debarred  from  her  customary  share  of  the  intes- 
tate's personal  estate. 


1853. 

June  24.  On  a  subsequent  day,  the  cause  came  on  for  hearing, 

when  the  certificate  was  acted  upon. 

Mr.  Glasse  and  Mr.  W.  D.  Evans,  for  the  Plaintiff. 

Mr.  Rowpell  and  Mr.  Jessell,  for  the  widow. 

Mr.  Pole,  for  other  parties. 
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CORMACK  v.  COPOUS. 

June  24. 

THE  testator,  John  Copous,  by  his  will,  dated  6th  Devise  of  real 
May,  1816,  devised  a  freehold  estate  to  two  trus-  £*n*^r 
tees  and  their  heirs,  upon  trust  for  his  son  James  his  decease,  to 
Cfopous  for  life,  and  after  his  decease,  "in  trust  for  all  tharc  and  share 

bis    children  lawfully  begotten,  and  his  widow,  if  he  *5ik.e>  ®"d1an 
i  •         /.  rt^»  their  children 

leases  one,  she  to  have  an  annuity  of  80/.  per  annum  and  their  heirs, 

during  her  life,  and  at  her  decease,  or  if  she  marries  tissue  of  J 

again  or  cohabits  with  any  man,  her  annuity  is  to  cease,  to  B.  and  C. 

and  to  be  appropriated  to  the  use  and  benefit  of  all  the  ^rtn%  tj,e 

children  of  my  said  son,  if  more  than  one,  share  and  mothers  and 

<■  ...  -     „     ,    .        ..,,  ,     .    .     ,    .       y.      children  and 

snare  alike,  and  all  their  children  and  their  heirs  for  their  heirs  to 

• ;  and  if  but  one  child,  the  whole  to  that  one,  his  or  *»*!"•  reuntJ 

'  *  equally,  as  bad 

children  and  their  heirs  for  ever ;  but  in  default  of  been  directed 

iue  of  his  son,  then  in  trust  for  his  daughter,  Ann  E.  ^J^^g 

^**f>imsf  for  and  during  her  life,  under  the  same  contin-  A.  Held,  that 

£^**cies  with  regard  to  the  widow  of  his  son,  and  at  and  C.  was  not 

***^    decease  of  his  daughter,  then  in  trust  for  all  her  too  remote, 
~-»   -  -  °  and  that  they 

c°*Iclren  or  child,  in  the  same  manner  as  he  had  directed  and  their  chfi- 

"^Ui  regard  to  the  children  or  child  of  his  son,  and  in  ?™dI2  of* 

^fault  of  issue  of  his  daughter,  then  in  trust  for  his  two  the  testator 

tti©ce8,  Elizabeth,  the  wife  of  William  Trusty,  and  Sarah  u^^h! 

*v«*»^,  the  widow  of  the  late  Thomas  Nash,  and  their  fee- 

children,  subject  to  the  same  contingencies  with  regard  personal  estate 

*°  tHe  widow  of  his  son,  the  mothers  and  children  and  to^-  for  life, 
*m»    i_         i  n    i    .    i    .  i  t  ii     remainder  to 

"^n  and  every  of  their  heirs  to  share  the  rents  equally  the  children  of 

«-■•«*  tsar1 

issue  of  An 
j?P**ii  trust  to  sell  and  divide  equally  amongst  B.  and  C.  and  all  their  children  "  then" 
4Jr?rw,R»  ahare  and  share  alike.     Held,  that  the  gift  was  not  too  remote,  and  that  B.  and 
5-~*  auid  their  children  living  at  the  death  of  A.  alone  took  the  personal  estate  as  tenants 
^^anwn  absolutely. 

•**-  died  before  A.,  but  nevertheless  she  was  held  to  take  a  share  both  in  the  realty 
****  personalty. 
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amongst  them  for  ever,  as  he  had  directed  with  reg 
to  the  children  of  his  son  and  daughter." 

The  testator  also  gave  5,000/.  stock  to  his  truste 
"in  trust  for  his  daughter  Ann  E.  Copous  for  life,  ai 
at  her  decease,  in  trust  for  her  children  equally;  and  hr 
will  was,  that  the  trustees  should  sell  so  much  stock 
their  several  shares  should  amount  to,  when  they  shoe 
respectively  arrive  at  the  age  of  twenty-two  years,  a 
if  any  one  should  die  before  that  age  without  issue,  t- 
survivors  to  have  his  or  her  share  equally,  but  in  case 
issue  lawfully  begotten  before  he  or  she  should  arrive 
the  age  of  twenty-two  years,  then  the  share  of  su 
deceased  party  to  go  to  such  issue ;  and  if  but  one  chi2 
in  trust  for  that  one  till  he  or  she  attain  twenty-tv 
then  the  whole  of  the  stock  to  be  transferred  to  su  < 
child,  or  his  or  her  heirs ;  and  in  default  of  issue  of 
daughter,  then  in  trust  for  his  son  James  Copous,  for  I 
life,  and  after  his  decease  in  trust  for  all  his  children, 
like  manner  as  he  had  directed  with  regard  to  the  ch  - 
dren  of  his  daughter;  and  in  default  of  issue  of  his  so* 
his  will  was,  that  his  trustees  should  sell  all  the  stoc  - 
and  divide  the  same  equally  amongst  his  two  nieces 
Elizabeth  Trusty  and  Sarah  Nash,  and  all  their  chS 
dren  then  living,  share  and  share  alike." 


The  testator  died  in  1817.     His  daughter  Ann  die 
in  1832,  and  his  son  James  in  1851 ;  and  neither 
them  ever  had  issue. 


Sarah  Nash  died  in  1831 ;  but  Elizabeth  Trusty 
still  living. 


Elizabeth  Trusty  had  six,  and  Sarah  Nash  had  four"* 
children  living  at  the  testator's  death,  of  whom  two  of  th  « 

forme1 
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former  and  two  of  the  latter  died  prior  to  the  death  of       1863. 
-fche  testator's  son.  ^v^ 

CoftMACK 
V. 

The  cause  came  on  for  further  directions,  when  the      Corou* 
following  questions  arose : — 

First,  whether  the  gift  over  of  the  real  and  personal 
'estate,  or  of  either,  was  void  for  remoteness  ? 

Secondly,  as  to  the  mode  and  shares  in  which  the 
nieces  and  their  children  were  to  take  the  real  and  per- 
sonal  estate,  viz.,  whether  the  nieces  took  estates  for 
life  in  moieties,  with  remainder  in  their  respective 
parent's  share  to  their  children,  or  whether  the  parents 
mid  children  took  concurrently  and  equally,  as  tenants 
*n  common  ;  and  if  so,  then  whether  children  living  at 
*he  death  of  the  testator,  or  those  living  at  the  death  of 
*J***mes  Copous,  only  took. 

Thirdly,  whether  the  representatives  of  Mrs.  Nash 
*°ok  any  interest. 

lVlr.  Temple  and  Mr.  Lewin,  for  the  Plaintiff. 

The  intention  of  the  testator  was,  to  give  the  property 
*°  his  nieces  in  moieties,  and  to  make  each  niece  a 
s*ock,  through  whom  the  issue  were  to  enjoy  the  real 
^^tate.  This  intention  clearly  appears  from  his  using 
*He  words  "  mother  and  children."  As  to  the  children 
^*)titled  to  take  the  personal  estate,  it  is  clear,  that  those 
^**ildreii  only  who  were  living  at  the  death  of  James 
^^opaus  can  take  any  part  of  it,  because  the  words 

then  living  "  restrict  the  class  to  those  children. 

Mr.  Lloyd  and  Mr.  Shapter.    The  gift  of  the  per- 
*°nal  estate  to  the  nieces  and  their  children  is  not  too 

remote 
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remote,  for  the  words,  "  in  default  of  issue"  of  the  son  or 
of  the  daughter,  do  not  mean  issue  generally,  but  issue 
aforesaid,  that  is,  "children;"  Ellicombev.  Gompertz(a); 
Eno  v.  Eno  (b).  The  transfer  to  the  children  at  the  age 
of  twenty-two  applies  to  the  payment  only,  and  not  the 
vesting  of  the  share  itself,  which  vested  at  the  death 
of  the  testator.  As  to  the  real  estate,  the  words  do 
not  create  an  estate  tail  in  the  son  or  daughter,  for  that 
would  be  inconsistent  with  the  devise  to  his  or  her  chil- 
dren "  share  and  share  alike/'  This  devise  gives  merely 
a  life  estate  to  the  son  and  daughter,  and  an  estate  tail 
in  remainder ;  Baker  v.  Tucker  (c). 

Mr.  R.  Palmer  and  Mr.  Cotton,  for   Mrs.  Trusty, 
cited  Turner  v.  Hudson  (d),  to  show,  that  the  nieces  and 
such  only  of  their  children  as  were  living  at  the  death  of* 
James  Copous  were  entitled  to  take,  and  that  they  took 
per  capita. 

Mr.  Teed,  for  Susanna  Price. 


Mr.  Daniel  and  Mr.  Moore,  for  the  legal  personal*  *43  al 
representative  of  Mrs.  Nash,  cited  Burrell  v.  Basker—  — «-*r- 
field(e),  to  show,  that  the  nieces,  being  named,  di(fb»irJ  id 
not  compose  a  part  of  a  class : — that  the  words  "  their*  sen 
living"  did  not  apply  to  the  nieces,  but  only  to  theuK-i^eir 
children,  and  that,  therefore,  Mrs.  Nash  took  a  share  «^~«. 
They  argued  that,  by  naming  them,  the  nieces  took  vestec*-^^ 
interests  and  became  excluded  from  forming  a  part  o  <=^  °f 
the  class. 


Mr.  Roupell,  Mr.  Beale,  Mr.  Webb,  Mr.  Southgah 
Mr.  Collins,  Mr.  Faber,  Mr.  Goldsmid,  for  other  partii 

M 

(a)  3  Myl.  Sf  Cr.  127.  11  Irish  Eg.  R.  104. 

(6)  6  Hare,  171.  (</)  10  Beav.  222. 

(c)  3  H.  of  L.  Cat.  106  and  («)  11  Beav.  525. 
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Mr.  Campbell  and  Mr.  Cracknell,  for  the  widow  and 
executrix  of  James  Copous,  contended,  that  a  devise  of 
legal  estates  was  not  the  subject  of  equitable  jurisdic- 
tion ;  and  that  as  to  the  real  estate,  the  devise  over  being 
after  a  gift  to  grandchildren,  was  either  void  for  remote- 
ness, or  gave  an  estate  tail;  Doe  d.  Todd  v.  Dues- 
bury  {a). 

The  Master  of  the  Rolls. 

The  first  question  is,  whether  the  gift  to  the  nieces 
and  their  children  takes  effect,  as  regards  the  real  or 
personal  estate.  My  opinion  is,  that  neither  of  these 
gifts  is  too  remote.  In  the  first  place,  I  think  the  words 
"  and  all  their  children  and  their  heirs  for  ever9'  apply 
not  only  to  the  annuity,  but  to  the  real  estate.  The  gift 
of  the  real  estate  to  the  children,  "  and  all  their  chil- 
dren and  their  heirs  for  ever,"  does  not  appear  to  me  to 
give  any  interest  to  the  grandchildren,  except  through 
the  limitation  to  their  parents.  It  is  not  a  limitation  to 
the  grandchildren,  which  is  to  take  effect  after  the  death 
of  the  children,  but  the  grandchildren  must  take,  if  at 
all,  as  a  class,  and  concurrently  with  the  children,  that 
is,  the  children  and  the  grandchildren  and  their  heirs 
must  take  together;  but  that  does  not  appear  to  me 
to  be  the  true  construction  of  the  clause.  If  the  tes- 
tator had  said,  "  I  devise  this  estate  to  all  the  children 
and  their  children  for  ever,"  and  had  stopped  there,  it 
would  have  given  an  estate  tail.  The  addition  of  the 
words  "  and  their  heirs  for  ever"  appears  to  me  to 
Bhow,  that  the  whole  of  the  latter  part  of  the  sentence 
is,  in  fqct,  a  limitation  or  a  description  of  the  estate 
'which  the  children  are  to  take.  The  conclusion  I  have 
come  to  is  confirmed  by  the  gift  to  the  two  nieces, 

Elizabeth 
(a)  8  Met.  *  Welt.  514. 
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Elizabeth  Trusty  and  Sarah  Nash,  and  their  child* 
"  subject  to  the  same  contingencies  with  regard  to 
mothers  and  children"  not  naming  children  of  c 
dren.     If  the  grandchildren  were  to  take  otherwise  t 
through  the  limitation  to  their  parents,  this  would 
be  correct,  because  the  gift  would  then  have  been 
the  nieces  and  their  children,  "  and  all  their  children  * 
their  heirs  for  ever,"  and  not  to  the  children  alone. 


As  to  the  gift  over,  "  in  default  of  issue,"  it  is  scare 
contested,  that  it  means  in  default  of  that  issue  wb  i 
the  testator  had  before  specified,  that  is,  in  default  of  t, 
limitations  in  favour  of  those  who  were  to  take  un 
those  prior  limitations. 

The  cases  referred  to  are  valuable  and  important, 
the  Court  must  look  at  the  expressions  and  context,  wi 
reference  to  the  whole  scope  and  object  of  the  testa  t 
in  order  to  see  what  he  intended.    Unless  the  limitatio 
and  expressions  are  identical,  one  man's  will  cannot  co 
trol  another's. 


The  result  is,  that,  in  my  opinion,  the  gift  over 
the  real  estate  takes  effect  in  favour  of  the  nieces  ^ 
their  children. 


of 


With  respect  to  the  personal  estate,  there  is  i» 
doubt,  but  I  think  that  the  principle  which  applies 
the  real  estate  is  also  applicable  to  the  personal, 
testator  has  given  the   5,000/.  stock  to   his  daugt~* 
for  her  life,  and  then  to  her  children  equally;  and 
default  of  issue  of  his  daughter,  then  in  trust  for 
son  James  for  life,  and  then  to  his  children;   and 
default  of  issue  of  his  son,  amongst  his  nieces  and 
children.     The  words  "  in  default  of  issue,"  both  a^ 
the  daughter  and  son,  refer  to  a  failure  of  such  issu^ 
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to 

he 
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are  before  mentioned,  that  is,  a  failure  of  the  children 
of  bis  son  and  daughter;  and  in  that  event,  the  nieces 
and  their  children  are  to  take.  I  am  of  opinion,  there- 
fore, upon  the  true  construction  of  this  will,  that  the 
gift,  over  takes  effect  in  favour  of  the  nieces  and  their 
children,  both  as  regards  the  real  and  personal  estate. 

The  next  question  is,  as  to  the  mode  in  which  the 
nieces  and  their  children  are  to  take  the  real  estate.  I 
think  it  impossible  to  contend,  with  any  show  of  reason, 
that  this  devise  can  be  turned  into  a  limitation  to  the 
nieces  for  life,  with  remainder  to  their  children.  If  it 
had  been  the  intention  of  the  testator  to  give  an  estate 
to  his  two  nieces  aud  their  children  concurrently,  as 
tenants  in  common  in  fee,  I  should  be  at  a  loss  to  de- 
scribe his  wishes  in  clearer  and  more  accurate  words 
than  this.  It  is,  in  truth,  a  gift  to  the  nieces  and  their 
children,  to  share  the  rents  equally  amongst  them  and 
*beir  heirs  for  ever. 

I  am  of  opinion,  therefore,  that  upon  the  death  of  the 
testator,  the  nieces  and  their  children  took  vested 
^states  in  the  realty,  subject  to  the  previous  limitations. 

**ne  real  estate  will  accordingly  have  to  be  divided  into 
twelve  shares,  of  which  Elizabeth  Trusty  and  her  six 
Children  wil|  take  seven,  and  Sarah  Nash  and  her  four 
^nildren   will  take  the  remaining  five.     This   is   the 

***Bnner  in  which  the  real  estate  will  be  divided. 
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With  respect  to  the  personal  estate,  the  same  division 

*^>»not  take  place,  because  the  testator  uses  the  words 

then  living."     It  is  clear,  therefore,  that  the  children 

^*ho  died  before  the  last  tenant  for  life  cannot  take  any 

interest  in  that  property. 

The  only  remaining  question  is,  whether  the  words 
d  d  2  "  then 
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1 853.  "  then  living"  are  to  be  applied  to  Mrs.  Nash,  who  died 
previous  to  that  period,  and  whether  her  representatives 
take  a  share  or  not  ?  My  impression  is,  that  the  gramma- 
tical construction  of  the  sentence  requires  that  the  words 
"  then  living"  should  be  applied  only  to  the  children  of 
the  two  persons  named.  If  a  testator  were  to  give  a 
sum  of  stock  to  A.  for  life,  and  after  his  death  to  B. 
and  C,  "  and  to  all  their  children  then  living,"  I  should 
entertain  no  doubt,  but  that  B.  and  C.  would  take 

vested  interests,  and  that  the  words  "  and  all  their  chil 

dren  then  living"  referred  to  the  death  of  A.,  and  meant-^=: 
"  all  their  then  children."     I  was  induced  to  hesitat 
by  the  case  of  Turner  v.  Hudson  (a),  but  I  think  that 
the  present  case  differs  from  that  in  this  respect,  that 
the  nieces  are  here  named.     It  is  not  given  to  the  twa 
nieces  and  their  children  as  a  class,  but  they  themselve 
are  specifically  named.    That  distinction  is  confirme 
by  the  case  cited  of  Bnrrell  v.  Baskerfield  (J),  wher 
the  Master  of  the  Rolls  seems  to  have  held,  that  wher 
persons  were  named,  even  inferentially,  they  could  no 
strictly  be  treated  as  part  of  a  class.     It  is  only  b"       * 
treating  them  all  as  one  class,  that  the  words  "  thez^KZ 
living"  could  be  extended  to  the  nieces  who  are  namc-^c/ 
in  the  gift. 

The  class,  therefore,  appears  to  me  to  be  confined  to 
the  children  then  living,  and  the  two  specified  persons 
who  are  added  to  the  class.  I  am  of  opinion,  therefore, 
that  Mrs.  Nash's  share  has  not  failed  by  her  death  in 
the  lifetime  of  the  tenant  for  life,  but  that  her  legal 
personal  representative  is  entitled  to  one-eighth  share 
of  the  5,000/.  I  am  prepared  to  make  a  declaration  to 
that  effect. 

(a)  10  Beav.  222.  (6)  11  Beav.  525. 
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SINCLAIR  v.  JACKSON. 

June  1, 2,  3. 

1HOMAS  RADBOURNE  was  entitled  to  the  A  mortgagee, 
reversion  in  fee  of  some  real  estate,  in  the  event  of  mg  tne  interest 

JkT.   H.  (the  tenant  for  life)  dying  without  leaving  issue,  mortgaged  is 

reversionary 

Oo  the  27th  of  June,  1834,  he  conveyed  bis  interest  to  can  only  re-' 
JbA»  Harpur  by  way  of  mortgage  to  secure  4201.  and  ^S^J^ 
interest,  and  be  thereby   for  himself,  his  heirs,  &c.,  terestas 
covenanted  to  pay  the  principal  sum  and  interest.  landmort- 

gaged,  al- 

In  1838,  he  executed  a  further  charge.  may  recover 

twenty  years' 
^^^  arrears  on  the 

On  the  fourth  of  November,  1842,  Radbourne  died  covenant  to 

JQ testate,  leaving  Mary  Elizabeth  Wragg  and  Sarah  ^^e  \nterest 

-&e*ctbourne  his  co-heiresses  at  law.  on  money  se- 

cured by 
mortgage  of 
In  1848,  M.  H.,  the  tenant  for  life,  died  without  l*^  and  by 
Ia^    -  it  •     o       t        r  ii  •  covenant  being 

*^^ving  issue,  and  the  reversion  in  fee  then  fell  into  pos-  sixteen  years 

^^^sion.     In  the  following  year,  1849,  Harpur  trans-  »"«•'.  the 
^  9  j       ^  j  r  mortgagee 

^  ^*red  his  mortgage  securities  to  the  Plaintiff  Sinclair,  filed  his  bill 

***     consideration  of  891/.,  the   principal   and   interest  JJ^S^ 

^^*l«ged  to  be  then  due.     It  was  attempted  to  make  out,  beir  of  the 

^^t the  co-heiresses  of  the  mortgagor  concurred  in  the  raisjngno' 

^^Jisfer,  but  this  was  not  established.  S™^011  of  . 

liability  on  the 
covenant  or  of 

In  1850,  the  Plaintiff  filed  his  bill  of  foreclosure  fny»ghtof 
7  tacking.     A 

r^inst  the  co-heiresses  of  the  mortgagor  and  others,  decree  was 

insisting  anaccountof 

^*^  what  was  due 

***-^__    *he  mortgage.     Under  the  Statutes  of  Limitation,  twenty  years*  arrears  could  be 
^V^^^vered  on  the  covenant,  but  six  only  as  against  the  land.     The  Master  refused  to 
^^»  the  Plaintiff  to  tack  his  two  claims.     Held,  on  exceptions,  that  he  was  right. 
J^^bether  the  right  to  tack  in  such  a  case  would  be  different  in  a  suit  for  foreclosure, 
fc***  what  it  is  in  a  suit  for  redemption,  quare? 
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insisting  that  the  transfer  in  1849  amounted  to  a  i 
mortgage  for  891/.,  so  as  to  convert  the  arrears  of 
terest  into  capital,  and  praying  an  account  on  that  ft 
ing.  The  Plaintiff  omitted  to  set  out  the  covenant 
pay  contained  in  the  mortgages,  and  the  bill  was  nol 
framed  as  to  seek  relief  in  respect  of  such  covenant! 


On  the  15th  of  November,  1851,  a  decree  was  m: 
directing  the  Master  to  take  an  account  of  what  \ 
due  to  the  Plaintiff  for  principal  and  interest  on 
mortgage  securities,  and  to  sell  the  property,  and  furt 
directions  were  reserved.  On  the  15th  of  Janua 
1853,  the  Master  made  his  report,  finding  that 
Plaintiff  was  only  entitled  to  six  years'  arrears  of 
terest  prior  to  the  filing  of  the  bill. 

The  Plaintiff  took  exceptions,  and  the  principal  qu 
tion  was,  whether  the  Master  ought  not  to  have  allov 
the  whole  arrear  of  interest  from  the  date  of  the  mc 
gage  in  1834?  This  point  was  argued  on  the  followi 
statutes. 

By  the  3  &  4  Will.  4,  c.  27,  s.  42,  no  arrear  of  inten 
in  respect  of  any  sum  charged   on  any  land,  shall 
recovered  by  any  "  action  or  suit,"  but  within  six  ye 
after  it  shall  become  due. 

But  by  the  3  &  4  Will.  4,  c.  42,  s.  3,  the  remedy  by  i 
tion  of  covenant  upon  specialty  is  limited  to  twenty  ye 
after  the  cause  of  such  action. 


Mr.  Roupell  and  Mr.  Baggallayy  for  the  Plaintiff. 

On  the  death  of  Thomas  Radbourne,  in  1842,  52 
and  a  large  arrear  of  interest  was  due  to  Harper,  w 
might  have  sued  Radbourne  on  his  covenant,  and  ha 
recovered  the  whole  arrears  of  interest,  notwithstandi 
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the  statute  3  &  4  Will.  4,  c.  27,  s.  42,  which  leaves  the 
personal  liability  on  the  covenant  open  for  twenty  years, 
under  the  statute  3  &  4  Will  4,  c.  42,  s.  3.  Elvy  v. 
Norwood  (a),  which  was  a  suit  by  the  heir  of  the  mort- 
gagor to  redeem ;  and  it  was  held,  that  the  mortgagee 
might  tack  the  personal  liability  on  the  covenant  to  pay 
the  mortgage  money,  as  against  the  heir,  although  he 
could  not  have  done  so  as  against  the  mortgagor  him- 
self. This  is  a  foreclosure  suit  by  the  assignee  of  a 
mortgagee  against  the  co-heiresses  of  the  mortgagor; 
and  if  they  could  not  redeem,  except  on  payment  of  the 
whole  arrears  of  interest  due  on  the  covenant,  they  ought 
not,  in  this  suit,  to  be  in  a  better  position  than  the  mort- 
gagor under  whom  they  claim,  and  he  was  liable  upon 
his  covenant  for  the  whole  amount  of  the  arrears.  The 
mortgagee  has,  under  the  covenant,  a  legal  remedy 
against  the  heir  of  the  mortgagor,  for  twenty  years  arrears 
of  interest ;  aud  in  equity,  to  avoid  circuity  of  action,  he 
has  a  clear  right  to  tack  the  personal  liability  to  his 
equitable  claim.  Hodges  v.  The  Croydon  Canal  Com- 
pany  (J),  in  which  it  was  decided,  that  the  remedy  for 
arrears  of  interest  extends  back  only  six  years,  does 
not  apply,  because  the  suit  in  that  case  was  not  for 
foreclosure,  but  to  enforce  payment  of  a  debt  out  of  the 
produce  of  the  sale  of  certain  shares  on  which  it  was 
charged,  and  there  was  no  covenant  to  pay.  But  it 
may  be  urged,  that  in  Dear  man  v.  Wyche  (c)  it  is  held, 
that  a  suit  for  foreclosure  is  really  and  substantially  a 
suit  for  the  recovery  of  money  charged  on  land,  under 
the  3  &  4  Will.  4,  c.  27,  s.  42 ;  but  the  other  statute 
of  the  3  &  4  Will.  4,  c.  42,  does  not  seem  to  have  been 
there  referred  to,  and  probably  there  was  no  covenant 
to  pay  in  that  case,  for  nothing  of  the  sort  seems  to  have 

been  alluded  to. 

Again, 

(a)  5  De  G.  $  Sm.  240.         (6)  3  Beav.  86.        (c)  9  Sim.  570. 
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1853.  Again,  the  principal  money  and  interest  did  not  become 

effectually  charged  on  the  land  until  the  contingent  re- 
version fell  into  possession,  and,  therefore,  the  right  to 
receive  the  interest  out  of  the  land  did  not  actually  ac- 
crue until  the  estate  came  into  possession  ;  for  although 
an  action  might  have  been  brought  upon  the  covenant, 
still  the  mortgagee  could  not,  by  any  process  what- 
ever, have  obtained  payment  out  of  the  estate,  until 
the  death  of  the  tenant  for  life  without  leaving  issue, 
which  did  not  happen  until  1848.  It  may,  there- 
fore, be  fairly  said,  that  the  charge  upon  the  con- 
tingent reversion  could  not  be  made  effective  until 
the  decease  of  it/.  H.  without  leaving  issue,  when, 
for  the  first  time,  the  right  as  against  the  lands 
accrued. 

Here  the  estate  has  been  sold,  and  the  money  belongs 
to  the  heirs,  subject  both  to  the  arrears  recoverable  on 
the  mortgage  and  on  the  covenant ;  it  would  therefore 
be  contrary  to  equity  to  allow  the  heirs  to  redeem, 
except  on  payment  of  every  thing  constituting  a  charge 
on  the  estate  and  its  produce. 

It  is  submitted,  that  the  statute  does  not  apply  to 
this  case,  and  that  there  ought  to  be  a  reference  back 
to  the  Master  to  review  his  report. 

They  cited  Hunter  v.  Nocholds  (a) ;  Du  Vigier  v. 
Lee(b) ;  Henry  v.  Smith  (c) ;  Harrisson  v.Diugnan  (d) ; 
Hughes  v.  Kelly  (e);   Wrixon  v.  Vize  (/). 

Mr. 

(a)  1  H.Sf  2\0.644;  1  Macn.  (d)2  Dr.<5  War.  295. 

if  Gar.  640.  (e)  3  Dr.  if  Wur.  482. 

(6)  2  Hare,  326.  (/)  3  Dr.  if  War.  104,affirm- 

(c)  2  Dr.  if  War.  381.  ing  2  Dr.  if  War.  192. 
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Mr.  Lloyd  and  Mr.  Metcalfe,  for  the  co-heiresses  of  1853. 
the  mortgagor.  The  covenant  is  not  stated  or  referred 
to  in  the  bill,  and  the  prayer  does  not  base  the  Plain- 
tiff's title  to  relief  upon  any  such  a  ground.  He 
ought  to  have  alleged  a  case  for  relief  on  that  foot- 
ing, if  he  intended  to  rely  on  a  right  to  tack,  for  a 
mortgagee,  asking  for  a  foreclosure,  is  bound  to  state 
his  claims  fully  and  with  precision,  although  it  may 
not  be  so  necessary  in  a  suit  for  redemption,  where  the 
mortgagor  must  offer  to  do  equity  and  satisfy  all  the 
mortgagee's  claims.  If  the  Plaintiff  be  held  entitled  to 
tack  in  a  foreclosure  suit,  the  act  will  be  evaded  which 
prohibits  the  recovery  of  more  than  six  years  arrears  of 
interest  by  "  any  action  or  suit."  Besides,  a  suit  to 
foreclose  is  essentially  a  suit  to  recover  the  money,  but 
a  suit  to  redeem  is  not ;  Hughes  v.  Kelly  (a) ;  Elvy  v. 
Norwood  (b).  Again,  the  right  to  tack  would  prejudice 
the  rights  of  the  other  specialty  creditors  of  the  mort- 
gagor who  are  not  parties  to  the  suit. 

Mr.  H.  C.  Jones,  for  the  representatives  of  Harper. 

Mr.  Roupell,  in  reply.     It  is  undoubtedly  true,  that 

the  covenant  to  pay  has  not  been  referred  to  either  in 

the  bill  or  in  the  decree,  but  it  was  unnecessary  to  do 

so,  for  the  question  of  the  amount  due  for  interest  could 

not  properly  be  raised  until  the  matter  came  before  the 

Master,  on  his  taking  the  account.    The  principle  upon 

which  it  is  asked  to  tack  this  sum  is  not  as  a  charge 

upon  the  land,  but  as  a  liability  which  must  be  satisfied, 

before  the  Court  will  allow  the  Defendants  to  redeem  or 

take  the  legal  estate  from  -  the  Plaintiff.     The  case  of 

Hunter  v.  Nocholds  (c)  is  different  from  this ;  for  that 

was  a  case  between  two  incumbrancers. 

The 

{a)  3  Dr.  4-  War.  482.  (c\  1    Macn.  $  Gor.  640;  1 

(6)  5  De  G.  if  Sm.  240.  H.  $  Tw.  644. 
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The  Master  of  the  Rolls. 

The  evidence  does  not  establish  that  the  transaction 
of  1849  amounted  to  a  contract,  on  the  part  of  the 
Defendants,  to  treat  the  arrears  of  interest  as  a  charge 
on  the  land.  It  was  a  mere  transfer  to  the  Plaintiff  of 
the  right  of  the  original  mortgagee. 

As  to  the  Statute  of  Limitations,  I  should  be  deciding 
against  all  the  authorities,  if  I  did  not  hold  that  a  fore- 
closure suit  is  within  it ;  for  though  it  is  in  form  a  suit 
to  exclude  an  equity,  it  is  really  a  suit  to  recover  either 
land  or  money.  The  mortgagee  has  a  legal  right  to 
recover  the  land,  but  this  Court  interferes  and  prevents 
him  from  doing  so,  upon  the  mortgagor  paying  the 
money  charged  upon  it.  It  is,  therefore,  in  fact,  a  suit 
to  recover  money ;  and  so  it  is  laid  down  in  Dearman  v. 
Wj/che(a);  Du  Vigierv.  Lee(b),  and  other  cases. 

The  circumstance  that,  in  this  case,  the  mortgaged 
premises  consisted  of  a  reversionary  interest,  makes  no 
difference.  It  is  a  mortgage  of  an  interest  in  land,  and 
it  is  a  common  thing  to  mortgage  a  contingency  or  even 
a  mere  possibility;  in  such  a  case,  the  mortgage  may 
be  foreclosed  before  the  contingency  happens,  and  such 
a  mortgage  is  therefore  subject  to  the  same  rules  of  law 
as  any  other. 


June  3.  The  Master  of  the  Rolls. 

Various  questions  of  importance  have  been  argued  in 
this  case,  but  there  is  no  great  difficulty  in  coming  to  a 
proper  conclusion.     It  comes  before  me  on  exceptions 

to 

(a)  9  Sim.  570.  (b)  2  Hare,  326. 
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to  the  Master's  report,  and  the  only  question  is,  whether  1853. 
he  has  arrived  at  a  right  conclusion,  as  to  the  mode  of 
taking  the  accounts  under  the  decree.  This  decree  is 
not  a  simple  foreclosure  decree,  for  it  directs  the  accounts 
to  be  taken  without  prejudice  to  any  questions  between 
the  parties,  and  reserves  further  directions.  The  suit  was 
framed  with  a  view  to  make  out  a  special  agreement  in 
July j  1849,  whereby  the  Plaintiff  became  a  mortgagee 
for  891/.,  for  principal  and  interest,  then  due  to  the 
former  mortgagee,  John  Harpur,  who  was  paid  off.  If 
the  Court  had  thought  that  the  evidence  established 
this  agreement,  it  would  and  ought  to  have  made  a 
decree  on  the  footing  of  that  agreement,  but  it  did  not 
and  could  not,  on  the  evidence,  come  to  any  such  con- 
clusion, and  therefore  it  only  directed,  that  an  account 
should  be  taken  of  the  principal  and  interest  due  upon 
the  mortgage  securities. 

Another  question  is  now  raised  for  the  first  time, 
but  which,  being  inconsistent  with  the  claims  made 
by  the  bill,  the  Court  is  unable  to  deal  with,  as  it 
ought  to  have  been  raised  by  the  bill,  by  way  of  alter- 
native relief,  in  case  the  claim  on  the  footing  of  the 
agreement  failed.  The  point  now  sought  to  be  made 
out  is,  that  the  original  mortgagor  being  liable,  on 
covenant,  to  pay  the  mortgage  debt  and  interest, 
unrestricted  by  the  3  &  4  Will.  4,  c.  42,  to  the  recovery 
of  six  years'  interest,  the  mortgagee  is  entitled  to 
tack  what  could  be  recovered  on  the  covenant  to  what 
is  due  on  the  mortgage  securities,  as  restricted  by  the 
Statute  of  Limitations.  This  question  was  not  raised  by 
the  pleadings,  and  the  Court  cannot  now  decide,  that  the 
mortgagee  is  entitled  to  tack  as  against  the  mortgagor's 
heir,  unless  the  question  had  been  so  raised.  But  whe- 
ther raised  or  not,  it  is  clear,  that  the  Court  has  not  di- 
rected that  point  to  be  considered  by  the  Master,  but  has 

only 
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only  made  the' usual  decree  for  an  account  of  what  is  due 
on  the  mortgage  securities.  I  have  already  expressed  an 
opinion,  that  the  question  is  the  same  in  a  suit  to  redeem 
as  in  a  suit  to  foreclose,  that  is,  the  amount  charged  on  the 
land  is  the  same,  but  different  equities  may  undoubtedly 
arise  as  connected  with  the  one  form  of  suit  from  those 
which  may  arise  in  the  other.  A  suit  to  foreclose  is  a 
suit  to  recover  money  within  the  stat.  3  &  4  Will.  4^ 
c.  27,  s.  42,  which  enacts,  that  no  arrears  of  interest 
shall  be  recoverable  but  within  six  years.  Now,  strictly^ 
a  suit  to  foreclose  is  not  a  suit  to  recover  money,  but  to 
exclude  a  right  given  to  the  mortgagor  by  the  rules  of  the 
Court  But  the  statute  does  not  say  that  no  arrears  shall 
be  recovered  in  such  a  suit,  but  in  any  suit  whatever, 
the  words  being,  not  "  an  action  or  suit  for  the  recovery 
of  such  interest,"  but  "  any  action  or  suit"  And  if  the 
mortgagor  pays  off  principal  and  interest,  and  the  mort- 
gagee receives  twenty  years'  arrears  of  interest,  and  not 
merely  six  years,  in  or  by  means  of  a  foreclosure  suit, 
it  is  clear,  that  the  case  comes  within  the  42nd  section 
of  the  statute ;  and  so  it  is  laid  down  in  Hunter  v. 
Nochotds(a);  Hughes  v.  Kelly  (b).  As  to  that,  then, 
there  can  be  no  question ;  but  this  does  not  determine 
that  a  mortgagee  cannot  tack  another  debt  due  from 
the  same  party  upon  another  security,  either  in  the 
same  or  in  any  other  transaction ;  nor  does  it  decide  any 
such  thing. 


There  is  this  difference  between  a  suit  for  foreclo- 
sure and  one  for  redemption :  —  in  the  former,  the 
mortgagee  seeks  to  recover  what  is  charged  upon 
the  land,  or  to  foreclose  the  mortgagor ;  but  that  is  a 

very 


(a)  1  Macn.%  G.640;  1  H. 
$  Tw.  644. 

(b)  3    Dr.  4-    War.   482;    2 


Conn.  $  Law,  223  ;  5  Ir.  Eq. 
R.  286. 


Sinclair 
v. 
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very  different  thing  from  the  mortgagor  seeking  to  re-  1863. 
deem  and  to  restrain  the  mortgagee  from  enforcing  his 
legal  rights,  when  the  Court  may  impose  upon  him  this 
condition,  and  decline  to  interfere  in  his  favour,  except  Jacmoh. 
upon  payment  of  everything  which  is  due  to  the  mort- 
gagee. The  whole  distinction  is  clearly  expressed  in 
Elvy  v.  Norwood  (a).  If  the  suit  had  been  framed  so 
as  to  raise  the  point  at  the  hearing  of  the  cause,  I  do 
not  decide  whether  or  not  the  mortgagee  might  have 
tacked  the  arrears  of  interest  against  the  heirs  of  the 
mortgagor ;  but  I  do  not  think  it  makes  any  difference, 
whether  the  debt,  which  the  Plaintiff  claims,  is  secured 
by  a  covenant  in  the  same  or  some  other  deed ;  in  either 
case  it  is  on  a  distinct  security,  and  may  be  tacked. 
Fbis  was  expressly  decided  by  Vice-Chancellor  Parker, 
n  JSlvy  v.  Norwood  (a),  in  a  suit  for  redemption. 

But  that  is  not  the  point  in  this  case ;  it  is  whether  the 
Esuter,  under  the  direction  in  the  decree,  could  properly 
Ave  come  to  any  other  conclusion  than  that  to  which 
s  las  arrived,  that  only  six  years'  arrears  of  interest  are 
»  fee  allowed,  and  I  am  of  opinion  that  he  could  not; 
at  I  have  made  the  observations  on  the  other  points, 
clause  of  the  reservation  of  all  questions  for  further 
tractions.    The  exceptions  must  be  overruled. 

(a)  5  De  G.  $  Sm.  240. 
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June  13,  21. 

A  creditors' 
suit  was  in- 
stituted in 
1803,  and  in 
1806  the 
usual  decree 
was  made,  and 
a  sum  was 
paid  into 
Court    The 
suit  became 
defective  in 
1807,  by  the 
death  of  the 
personal  re- 
presentative 
of  the  debtor, 
and  the  decree 
was  not  prose- 
cuted.    In 
1853,  the  re- 
presentatives 
of  the  Plain- 
tiff (having  re- 
vived the  suit 
against  the 
administrator 
de  bonis  non  of 
the  debtor), 
petitioned  for 
payment  of  his 
debt  out  of  the 
money  in 
Court.    The 
Court  gave 
leave  to  pro- 
secute the  de- 
cree as  to  the 
debts. 


FORSTER  v.  M'KENZIE. 
FORSTER  v.  MENZIES. 

/"\N  the  21st  of  May,  1803,  James  Forster  and  John 
^-*  Forster  instituted  this  suit,  on  behalf  of  them- 
selves and  all  other  creditors  of  Charles  King,  the  elder,, 
against  Mrs.  Menzies,  the  administratrix,  and  against 
the  beir  of  the  debtor,  praying  the  usual  decree  in 
creditors'  suit. 

The  administratrix  having  admitted  170/.  3*.  5d.  tr~^^ 
be  in  her  hands,  it  was  ordered  to  be  paid  into  Court-^fe~- 
It  was  accordingly  paid  in  and  invested  in  298/.  10*.  lOd —  "3 
3/  per  cent.  Bank  Annuities. 

The  usual  decree  was  made  in  1806,  but  in  180/^  ~ 
Mrs.  Menzies,  the  administratrix,  died,  and  the  pi 
cution  of  the  decree  was  abandoned,  and  no  report  w 
ever  made.     In  July,  1814,  a  considerable  part  of  tl 
Plaintiff's  debts  was  paid  by  the  heir  of  the  intestaU 
but  no  further  steps  were  taken  in  the  suit.     In  185* 
administration  de  bonis  non  was  taken  out  to  the  intestai 
and  in  February,  1853,  the  representatives  of  the  Plain- 
tiff having  revived  the  suit  against  the  administratrix  »■ 
bonis  non  of  the  debtor,  and  the  executrix  of  the  he? 
presented   a   petition,  submitting,  that   the   claims 
the  creditors  of  the  intestate,  other  than  that  of  t! 
Plaintiff,  must  be  taken  to  be  abandoned,   or  satisfi 
or  barred  by  time,  and  praying,  that  the  sum  of  29! 
10*.  10d.,  3/.  per  cent.  Bank  Annuities,  and  422/.  14*, 
cash,  now  in  Court  (being  together  less  than  the  balanu*^1 
of  their  debt),  might  be  paid  to  the  Petitioners. 

Mi 
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HVlr.  R.  Palmer  and  Mr.  A.  Smith,  on  behalf  of  the 
Petitioners.    All  debts  must  be  presumed  to  have  been 
satisfied,  or  if  not,  they  must  be  barred  by  time  and 
the  operation  of  the  stat.  3  &  4  Will.  4,  c.  27.     If  the 
decree  saved  the  statute,  it  was,  at  the  utmost,  equi- 
valent merely  to  a  judgment,  and  its  effect  would  be, 
not  to  give  a  creditor  an  unlimited  time  for  establish- 
in  gr>  his  debt,  but  merely  as  an  acknowledgment  of  the 
debt,  to  make  the  statute  begin  to  run  from  the  date 
of    the  decree ;  Berrington  v.  Evans  (a).     Even  if  exe- 
cutors refuse  to  take  advantage  of  the  statute  before  the 
3VI aster,  any  party  interested  in  the  fund  may  do  so; 
SJk^win  v.  Vandervorst(b).    They  relied  on  a  MS.  case 
of*  Jieckford  v.  Jasper.* 


1863. 


TMr.  Walford,  for  legal  personal  representatives  of  the 

^^ir-at-law,  who  was  also  one  of  the  next  of  kin,  ob- 

J^cfced  to  the  petition  altogether.    He  argued,  that  a  bill 

*"^d  by  one  creditor,  on  behalf  of  himself  and  all  other 

Cl*^<3itor8,  would  prevent  the  statute  from  running  against 

any 
<«)  1  Y.  *  Coll.  (Exch.)  434.  (b)  2  Russ.  $  Myl.  75. 

^.  **  Note. — In  that  case,  Beckford,  the  representative  of  Pope%  filed  a 
**■■!  in  1748  against  Jatper  for  an  account.  Jasper  died,  and  in  1753, 
*S  decree  was  made  referring  it  to  the  Master  to  take  an  account  of  all 
^^^lingt  and  transactions  between  Pope  and  Jatper ;  and,  if  Jasper's 
^^prresentatives  should  not  admit  assets,  to  take  an  account  of  his 
?***te.  In  1760,  before  the  accounts  had  been  completed,  630/. 
J^nk  stock,  part  of  the  estate  of  Jasper  (who  had  died),  was  paid  into 
^°Uit  In  1764,  by  a  separate  report,  9.511/.  was  found  due  to  the 
^***te  of  Jatper.  A  further  sum  was  paid  into  Court  in  1772,  but  no 
general  report  had  been  made  nor  any  further  proceedings  taken  in 


__    All  the  parties  had  died,  but  in  1851,  administration  was  taken  out 

r^fj^ope  and  Jasper  and  the  cause  was  revived  ;  and  upon  a  petition,  pre- 

0k*ted  by  the  representatives  of  Pope ,  Vice- Chancellor  Knight  Bruce, 

y*1    Uie  26th  of  July,  1851,  referred  it  to  tbe  Master  to  inquire  who 

^    ^»  «« i^Hy  entitled  to,  and  who  were  beneficially  entitled  to  or  in- 

^^•s^ed  in,"  the  accumulated  fund  in  Court. 
--»    Tbe  Master  having  ascertained  such  persons,  an  order  was  made,  on 
*i    ^  3rd  of  July,  1852,  for  payment  of  costs,  and  the  division  of  the 
******  between  them. 
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any  creditor  who  comes  in  under  the  decree ;  Sterndale 
v.  Hanhinson  (a) ;  and  that  the  Court  would  not,  from 
length  of  time,  presume  a  judgment  to  be  satisfied; 
Kemys  v.  Ruscomb  (b).  That  forty-seven  years  had 
been  suffered  to  elapse  since  the  decree,  and  that 
nothing*  having  been  done  upon  it,  in  the  lifetime  of 
the  Plaintiffs,  who  were  long  since  dead,  the  Peti- 
tioner had  no  right,  after  such  a  lapse  of  time,  to  revivi 
the  suit ;  Mitford  on  Pleading  (c).  He  was  bound 
come  within  twenty  years  after  the  abatement;  S\ 
den's  Real  Property  Statutes  (d). 


Mr,  Faber,  for  the  other  Defendants. 

The  Master  of  the  Rolls. 

Strictly,  this  is  not  the  case  of  a  final  judgment,  no  r^a- 
port  having  been  made ;  but  there  is  a  pending  suit,  airrm.  <i 
there  is  a  fund  in  Court,  which  is  held  for  the  benefit  «^3f 
the  persons  entitled.     I  have  much  doubt,  whether  a 

petition  is  the  proper  course  of  proceeding,  but  I  n^"~  »U 
consider  the  case. 


June  21.  The  Master  of  the  Rolls. 

I  have  considered  this  case,  and  have  read  Beckfaf^ 
v.  Jasper,  which  was  cited;  and  I  am  of  opinion,  that  an 
order  must  be  made,  to  enable  the  Petitioner  to  carry  on 
the  decree  in  the  original  cause,  in  the  qualified  mode 
proposed.     Here,  the  decree  was  made  in  1806,  and  no 

proceedings, 


(a)  1  Sim.  393. 
(6)  2  Atk.  45. 


(c)  Page  290. 

(d)  Page  119. 
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proceedings  have  since  been  taken  in  the  suit.  This  is 
an  application  that  legal  personal  representatives  of  the 
Plaintiffs,  who  have  revived  the  suit,  may  carry  on  the 
proceedings.  I  have  had  considerable  doubts  as  to 
the  form,  but  considering  what  was  done  in  the  case 
cited,  of  Beckford  v.  Jasper,  to  be  a  sufficient  precedent, 
I  shall  make  the  order,  giving  the  Plaintiffs  liberty 
to,  prosecute  the  decree,  as  to  the  debts,  in  the  ab- 
sence of  Alexander  MlKenzie  and  Sarah  his  wife, 
and  without  carrying  on  the  other  accounts  directed  by 
the  decree ;  and  there  must  be  an  inquiry  as  to  the  cir- 
cumstances under  which  the  1,094/.  1*.  3d.  was  paid  to 
the  Plaintiffs  (a). 

(a)  See  Reg.  Lib.  1852,  A,  fol.  1167. 


1853. 


WHEELER  v.  ADDAMS. 

July  5. 
TN   1805,  upon  the  marriage  of  Mary  Bishop  with  Trust  funds 

A  Richard  Addams,  certain  monies,  and  the  produce  u^8*1^ 

to  arise  from  the  sale  of  some  real  estate,  were  settled  band  for  life, 

upon  trusts  for  the  benefit  of  Richard  Addams  and  8DOI1hj  die  in 

Mary  his  intended  wife,  for  their  lives,  with  remainder  tne  lifetime  of 

the  husband, 
to  the  issue  of  the  marriage ;  but  in  case  there  should  then,  after  his 

be  no  children  of  the  marriage,  or  they  should  all  die  decease  a?d 

before  their  shares  became  vested  interests,  upon  trust  "  for  such 

to  raise  2,000/.  for  Richard  Addams ;  and,  in  case  Mary  %™&^* 

Bishop  should  be  living  at  his  decease,  to  assign  to  her  band)  as 

the  residue  of  the  said  trust  funds  and  premises.   .The  the  next  of 

deed  kin  of  the 
wife,  and 
would  have  been  entitled  thereto  under  the  Statutes  of  Distribution,  in  case  she  had 
died  sole,  unmarried  and  intestate."    Held,  that  her  next  of  kin,  at  her  own  death,  and 
not  those  at  the  death  of  her  husband,  were  entitled. 

In  a  limitation  by  deed,  on  a  particular  event,  to  the  "  then"  next  of  kin  of  A.,  the 
word  "  then"  was  held  to  refer  to  the  event  and  not  to  the  time  of  its  happening. 
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1853.  deed  then  proceeded : — "  But  if  the  said  Mary  Bishb 
shall  happen  to  die  in  the  lifetime  of  Richard  Addam 
then  (the  trustees)  shall  and  do,  immediately  after  th 
decease  of  Richard  Addams  and  failure  of  issue/'  assigi 
&c.  the  residue  of  the  trust  funds  and  premises  to  sue 
persons  as  Mary  Bishop  shall  appoint,  and  in  defitu 
of  appointment,  "  in  trust  for  such  person  or  persor 
(other  than  and  except  the  said  Richard  Addams)  t 
shall  then  be  the  next  of  kin  of  the  said  Mary  Bishop 
and  would  have  been  entitled  thereto  under  the  statuti 
for  the  distribution  of  the  personal  estates  of  intestate 
in  case  she  had  died  sole  and  unmarried  and  intestate. 

In  1826,  Mary  Addams  died,  leaving  Richard  Addam 
her  husband,  her  surviving,  without  ever  having  ha 
any  issue,  and  without  having  exercised  the  pow< 
given  by  the  settlement  of  1805;  her  husband  died  i 
1851. 

At  the  time  of  the  death  of  Mary  Addams,  h< 
father,  Nathaniel  Bishop,  was  her  next  of  kin,  an 
would  have  been  entitled  to  her  personal  estate  und< 
the  Statutes  of  Distribution,  in  case  she  bad  die 
sole  and  unmarried  and  intestate ;  James  Bishop,  hi 
brother,  was  her  heir  at  law.  The  residuary  legate* 
under  the  will  of  Nathaniel  Bishop  claimed  to  be  ent 
tied  to  his  interest,  if  any. 

A  surviving  sister  and  the  children  of  two  decease 
sisters  were  the  persons  who  would  have  been  the  ne: 
of  kin  of  Mary  Addams,  and  entitled  to  her  person 
estate  under  the  Statutes  of  Distribution,  if  she  bad  die 
at  or  immediately  after  the  decease  of  her  husband  ii 
testate  and  unmarried.    They  were  also  her  co-heirs. 

The  object  of  the  suit  was  to  have  the  rights  an 
interests  of  the  parties  declared  and  settled. 

M 
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~Mr.  C.  C.  Barber,  for  the  Plaintiff,  a  trustee,  stated 
£h  ^  facts  of  the  case. 

3f  r.  Fane,  for  Ann  Addams,  the  legal  personal  re- 
jr> v^sentative  of  Nathaniel  Bishop  and  of  her  brother 
J^-£chard  Addams,  contended,  that  the  last  clause  in  the 
<2^^^d  of  settlement  was  void  for  uncertainty. 

HMr.  Selwyn  and  Mr.  T.  C.  Briggs,  for  the  residuary 
l^o^atees  of  Nathaniel  Bishop,  cited  Cable  v.  Cable  {a); 
^f£r(/  v.  Luckie  (ft). 

HMr.  Z/oyd  and  Mr.  Chapman,  for  the  children  of 
^/iin«  Hartley,  one  of  the  sisters   of  Jlfary  Addams, 
co n tended,  that' the  word  "  then"  must  be  referred  to 
the    last  period  spoken  of,  that  is,  the  death  of  Richard 
jA.  *ZcLams.    They  admitted,  that  prima  facie  the  expres- 
sion "  next  of  kin"  meant  next  of  kin  at  the  death  of 
tl»e    deceased  person ;  but  they  argued,  that  a  testator 
oaiglit  point  out  and  intend  a  class  of  next  of  kin  to  be 
ascertained  at  another  period ;  Beck  v.  Bum(c) ;  Clap* 
Tow     v.  Buhner  (d).      [The  Master  of  the  Rolls.     But 
fc>*"  the  decided  cases,  I  should  have  thought  "  next  of 
fc>*o**  would  mean  what  the  law  means,  viz.  persons  at 
^^  time  of  the  death  of  the  party.] 

^Ir.  Wickens,  for  the  Attorney-General. 


3t*Ae  Master  of  the  Rolls. 

*    cannot  concur  in  Mr.  Lloyd's  argument,  unless  I 

re^erse  what  I  have  already  held  upon  similar  words. 

It 

*•)   16  Beav.  507.  (d)  5  MyL  $  Cr.  108;    10 

<*)  8  Hare,  301.  Sim.  426. 

V«)  7  Ban*.  492. 

BE2 


Wheeler 
v. 
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1853.  It  appears  to  me,  that  unless  I  bold  the  word  "  then" 
means  "in  that  event/'  that  is,  in  case  of  Mary  Bishop9 s 
death  without  issue,  I  shall  be  producing  a  species 
Addams.  0f  obscurity  that  would  be  most  favourable  for  Mr. 
Fane's  client.  There  is  a  limitation  in  favour  of  a 
distinct  and  particular  class,  namely,  the  next  of  kin  of 
Mary  Bishop,  under  the  Statutes  of  Distribution,  Sec. 
Now  such  next  of  kin,  entitled  under  the  Statutes  of 
Distribution,  are  a  distinct  and  ascertained  class  of  per- 
sons determined  by  the  statute  itself;  and  if  I  were  to 
hold  that  it  does  not  mean  such  persons,  then  what 
class  can  it  mean  ?  According  to  the  argument,  it  must 
mean  such  persons  as  would  have  been  the  next  of  kin 
of  Mary  Bishop,  in  case  she  had  died  sole,  unmarried 
and  intestate  simultaneously  with  her  deceased  hus- 
band, but  such  persons  are  not  her  next  of  kin  und< 
the  statute. 

If  I  so  read  the  words,  I  should  be  doing  much  £Tmfi»  in 

violence  to  the  expressions  than  if  I   held   them  W~  to 

describe  the  class  of  persons  "  as  shall  then,"  that  if  is, 

in  the  event  of  her  dying  without  issue  in  her  Iiiim    ^m    nn 
band's  lifetime,  be  her  next  of  kin.     I  must  read  tB"-=3I^K>the 
words  in  effect,  as  if  they  meant  the  ordinary  next  -  °f 

kin  of  Mary  Bishop  at  her  death. 

I  think  that  the  fact  of  this  being  a  deed,  and  not 
will,  rather  strengthens  my  view  of  the  case;  for  in  tl 
case  of  a  will,  I  might  do  more  violence  to  the  words,  t 
order  to  carry  into  effect  what  I  might  ascertain,  firoc 
the  context  and  scope  of  the  will,  to  be  the  gem 
intention  of  the  testator.     I  think  that  the  only  wi 
that  I   can  make  this  sentence  rational   is,  by  coi 
struing  the  word  "  then"  as  meaning  "  in  that  event, 
that  is,  in  the  event  of  Mary  Bishop  dying  withoi 
issue  in  the  lifetime  of  her  husband.     I  will!  therefoi 
make  a  declaration  to  that  effect. 
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DIXON  v.  GAYFERE  (No.  1). 

FLUKER  v.  GORDON.  July  13, 16. 

August  1. 
rriHE  testatrix  devised  a  real  estate  to  Oayfere  and  Though  by  the 
■*■      Welstead,  and  their  heirs,  upon  trust  to  sell  and  mSnf  ,3 & 
invest,  and  pay  the  income  to  J.  G.  for  life,  and  (in  the  4  Will,  4,  c. 
events  which  happened)  to  divide  the  produce  between  right  is  extin-6 

a  class.    The  testatrix  died  in  1807,  and  J.  G.  in  April,  8"^**  at  the 
,«,„,_  „      ,         %  ,  .  1    ,         end  of  twenty 

1816.     Henry  Gordon  thereupon  became  entitled  to  years,  still  ad- 
one-fourth  of  the  unsold  real  estate  under  the  will,  and  veree  P°88e«- 

J9  sion  by  a  suc- 

he  purchased  another  one-fourth  from  the  party  entitled  cession  of  in- 

thereto.  SjSSi  for 
a  period  ex- 
ceeding twenty  years,  confers  no  right  on  any  one  of  them  who  has  not  himself  had 
twenty  years  uninterrupted  possession,  except  as  furnishing  a  defence  to  a  trespasser 
in  possession  aeainst  an  action  by  the  rightful  owner. 

After  both  the  trustee  and  cestui  que  trust  had  been  out  of  possession  more  than 
twenty  years,  an  ejectment  was  brought  by  A.  B.,  the  heir  of  the  trespasser,  in  the 
name  of  the  trustee,  and  he  obtained  judgment  The  trustee,  who,  disclaiming  all 
personal  interest,  then  instituted  a  suit,  seeking  to  have  the  rights  declared  as  between 
the  rightful  owner  and  the  heir  of  the  trespasser,  and  the  Court,  by  its  receiver,  took 
possession.  A.  B.  afterwards  instituted  a  suit  against  the  trustee  and  the  rightful 
owner  to  recover  the  property.  Held,  that  the  Court  being  in  possession,  the  Statute 
of  Limitations  had  conferred  no  right,  and  did  not  apply. 

A.  wrongfully  entered  and  died  intestate;  his  widow  entered.  Held,  that  the 
possession  of  the  widow  was  not  a  continuance  of  that  of  her  husband,  it  not  being 
shown  that  she  was  entitled  to  dower,  and  such  a  right  not  entitling  her  to  enter  into 
the  whole  estate. 

A  suit,  dismissed  as  against  the  principal  Defendant,  and  which,  though  pending  as 
against  the  others,  has  yet  been  practically  abandoned,  does  not  prevent  the  operation 
of  the  Statute  of  Limitations. 


1807.  Testatrix  died. 

1816.  Tenant  for  life  died. 

1818.  Aug.  6.  Henry  G.  died,  and  But- 
ton enters 
1818.  Dec.       Dunbar  buys  of  Dutton. 
1820.  Suit  of  Gordon  v.  Dutton. 

1837.  Feb.  28.  Dunbar  died. 


1838.  Aug.  4.  Mrs.  Dunbar  died. 

1839.  }  Proceedings  at  law   by  heirs  of 

1840.  S    Dunbar  in  name  of  Gayfere. 
1842    Suit  of  Gay/ere  v.  Netty. 
1843.  Receiver  appointed. 

1850.  Dixon  v.  Gayfere. 
1852.  Flukerv.  Gordon. 
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thereto.    On  the  death  of  J.  G.,  Henry  Gordon  entere< 
into  possession,   and   he  died  on   the  6th  of  August 
1818.   By  his  will  (as  was  held  by  the  Court)  he  devi 
his  own  one-fourth  to  Henrietta  Dutton,  but  he  allow 
the  remaining  one-fourth  to  descend  on  his  heir  at  law 
Charles  Henry  Gordon,  then  an  infant.     On  the  deati 
of  Henry  Gordon,  Henrietta  Dutton  entered  into  poi 
session  of  the  two-fourths,  but,  as  to  one-fourth,  wrong 
fully  and  adversely  to  the  infant  heir  of  Henry  Gordon 


In  December,  1818,  Mrs.  Dutton  sold  and  conveye 
the  two-fourths  to  Nathaniel  Dunbar,  who  thereupon 
entered  and  retained  possession  until  the  28th  of  Febru- 
ary, 1837,  when  he  died  intestate  and  without  issue. 
His  widow  thereupon  entered  and  remained  in  posses- 
sion until  her  death,  which  happened  on  the  4th  of 
August,  1838.  The  heirs  of  Nathaniel  Dunbar  wer 
then  unknown,  and,  in  consequence  of  adverse  claims, . 
the  tenants  refused  to  pay  their  rents  to  any  one. 

In  the  year  1839,  William  Neely  and  Samuel  Neely, 
the  co-heirs  of  Nathaniel  Dunbar,  commenced  actions 
of  ejectment  against  one  of  the  tenants,  in  the  name 
of  Thomas  Gay  fere  (the  trustee),  as  the  lessor  of  the 
plaintiff,  and  recovered  judgment  and  possession  of  five 
acres  of  the  property.  In  1840,  three  other  similar 
ejectments  were  commenced,  and  verdicts  obtained. 
Upon  this,  Thomas  Gayfere  (the  trustee)  filed  his  bill 
{Gay fere  v.  Neely),  in  June,  1842,  against  the  freelys 
and  Charles  Henry  Gordon,  to  stay  these  ejectments, 
and  to  have  the  rights  of  all  parties  to  the  property 
ascertained  and  declared.  On  the  1  lth  February 9  1843, 
a  receiver  was  appointed  of  these  estates,  and  by  means 
of  actions  brought  by  the  direction  of  the  Court,  pos- 
session of  the  whole  of  this  property  was  finally  obtained 
in  1847.  The  Neelys  were  appointed  receivers,  with- 
out 
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it  salary  and  without  security,  of  the  portion  recovered 
r  them,  and  the  rents  of  the  property  were  received 
ider  the  authority  of  the  Court.  Gayfere  became  of 
isound  mind  and  his  suit  was  not  prosecuted,  no  fur- 
er  steps  having  been  taken  therein.  But  on  the  1 1th 
ebruary,  1850,  Dixon,  who  had  purchased  Samuel 
eely's  share,  filed  the  first  of  these  bills,  praying  that  he 
ight  be  declared  to  be  entitled  to  one  undivided  moiety 
'  the  property,  and  that  the  legal  estate  therein  might 
j  conveyed  to  him,  and  that  the  rights  of  all  parties  in 
e  rest  of  the  property  might  be  ascertained  by  the 
ourt.  The  share  of  William  Neely,  the  other  co-heir 
*  Nathaniel  Dunbar,  became  vested  in  Fluher,  who 
l  July,  1852,  purchased  Dixon's  undivided  moiety. 
luker  thereupon  filed  the  second  bill  of  Fluher  v. 
for  don,  claiming  half  of  the  property.  He  prayed  a 
eclaration  to  that  effect,  and  for  a  conveyance  of  the 
jgal  estate  from  Ann  Elizabeth  Gayfere,  the  heiress 
t  law  of  Thomas  Gayfere,  in  whom  the  legal  estate 
^as  now  vested. 


1853. 

Dixon 

v. 

Gayfere. 

Flukbr 

v. 
Gordon. 


To  the  foregoing  statement  it  is  necessary  to  add,  that 
yharles  H.  Gordon,  the  heir  of  Henry  Gordon,  attained 
wenty-one  on  the  25th  of  March,  1823.  He  never 
?as  in  the  possession  of  the  property,  but  in  1820,  he, 
>y  his  next  friend,  filed  a  bill  in  this  Court  (Gordon  v. 
Out  ton)  to  enforce  his  rights  as  heir-at-law  to  one-fourth 
f  the  property.  That  suit  was,  in  December,  1837,  dis- 
aisse'd  for  want  of  prosecution  as  against  Gayfere,  the 
rustee,  in  whom  the  legal  estate  was  then  vested ;  and 
hough  not  dismissed  as  against  the  other  Defendants, 
ret  no  further  steps  had  been  taken  in  it. 


The  one-half  of  the  property  was  claimed,  on  the  one 
land,  by  the  Plaintiff  Fluher,  under  the  co-heirs  of  Dun- 
bar, who  purchased  of  Dutton,  and  on  the  other  hand 

one-fourth 
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one-fourth  was  claimed  by  the  Defendant  Wm.  H.  JR ' 
Bailey,  who  had  purchased  the  interest  of  Charles 
Gordon,  the  heir  of  Henry  Gordon.  The  question  wag 
argued  on  the  effect  of  the  Statute  of  Limitations,  3  &  4 
Will.  4,  c.  27. 

Mr.  Lloyd  and  Mr.  J.  H.  Taylor,  for  the  Plainti 
Fluker,  claiming  under  Mrs.  Dutton,  Mr.  Dunbar  an 
his  heirs.  All  the  rights  of  the  heirs  of  Henry  Gordon, 
and  those  claiming  through  him,  are  barred  by  the  Sta 
tute  of  Limitations,  3  &  4  Will.  4,  c.  27.  Adverse  p 
session  commenced  on  the  6th  of  August,  1818,  and 
ever  since  continued,  for  the  heir  has  never  been  in 
possession.  By  the  2nd  section,  no  land  is  to  be  reco- 
vered but  within  twenty  years  after  the  right  of  action 
accrued ;  and  by  the  24th  section,  the  act  is  to  apply  to 
suits  in  equity  as  well  as  to  actions  at  law.  The  per- 
sonal disability  of  Charles  H.  Gordon  ceased  on  his 
attaining  twenty-one  in  1823;  he  then  had  only  ten 
years  under  the  16th  section,  and  five  years  under  the 
15th  section,  to  assert  his  right.  But  now,  by  the  34th 
section,  his  right  is  altogether  extinguished. 


The  suit  of  Gordon  v.  Dutton  does  not  affect  the 
question,  for  it  had  been  dismissed  as  against  the  prin- 
cipal Defendant,  and  was  practically  abandoned.  The 
mere  existence  of  a  suit  does  not  prevent  the  operation 
of  the  statute ;  Bampton  v.  Burchall(a).  The  appoint- 
ment of  a  receiver  did  not  alter  the  existing  rights  of 
the  parties ;  the  Neelys  had  a  right  to  the  fruit  of  the 
judgments  in  ejectment,  and  could  not  have  been  de- 
prived of  their  possession  under  it  by  any  person  whose 
right  accrued  more  than  twenty  years  previously.  They 
also  referred  to  Hunter  v.  Nockolds  (6).     « 

Mr. 
(a)  5  Beav.  67.  (6)  1  Afacn.  £  G.  640. 
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Mr.  Roupell,  Mr.  Craig,  Mr.  Rogers  and  Mr.  Zam- 
&er/,  for  Bailey,  claiming  under  Charles  H.  Gordon,  the 
heir  of  Henry  Gordon.  The  statute  is  inapplicable  to 
the  Plaintiff's  case,  and  gives  him  no  rights.  On  the 
death  of  Nathaniel  Dutton,  the  possession  of  his  wife 
was  not  under  him  and  in  continuation  of  his  wrongful 
possession,  but  separate,  distinct  and  adverse.  No  one 
has  had  twenty  years  uninterrupted  possession,  so  as  to 
acquire  a  right  by  the  lapse  of  time.  The  subsequent  and 
the  present  aud  existing  possession  of  the  Court,  by  its 
receiver,  must  enure  to  the  benefit  of  the  rightful  owner. 
The  peculiarity  of  the  case  is,  that  there  is  an  outstand- 
ing legal  estate  in  a  trustee,  who  sets  up  no  adverse 
claim :  the  Court,  and  not  the  Plaintiff,  is  in  possession, 
and  is  called  upon  to  decide,  as  between  parties  out 
of  possession,  who  is  the  rightful  owner  and  has  the 
best  right  to  call  on  a  willing  trustee  for  a  conveyance 
of  the  legal  estate ;   Willoughby  v.  Willoughby  (a). 


1853. 


The  proceedings  in  ejectment  were  in  the  name  of 
Gayfere,  the  trustee,  and  he  alone  acquired  any  rights 
under  the  judgment ;  he  alone  has  the  legal  right  to  the 
possession  of  the  property,  and  the  possession  thus 
obtained  by  him  would  revive  the  right  of  his  cestui  que 
trust,  if  ever  it  has  been  suspended.  You  must  test  this 
case  in  the  same  way  as  if  Gayfere  v.  Neely  were  at  the 
hearing,  and  the  trustee,  disclaiming  ail  interest  in  the 
property,  asked  the  Court  to  declare,  which  of  the  claim- 
ants was  his  cestui  que  trust,  and  to  determine  which  of 
them  was  entitled  to  be  clothed  with  the  legal  title,  and 
be  put  into  possession.  The  Statute  of  Limitations  only 
applies  by  way  of  defence  in  favour  of  a  person  in 
possession.  Here,  the  Court  is  in  possession,  and,  at 
law,  the  trustee  alone  has  the  right  to  enter. 

The 
(a)  1  Term  Eep.  763. 
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1863.  The  suit  of  Gordon  v.  Dutton,  which  is  still  pending^ 

of  itself  prevents  the  operation  of  the  statute. 

Mr.  WiUcock,  Mr.  R.  Palmer,   Mr.  Southgate,  Mm 

Bennett,  Mr.  Collins,  Mr.  De  Gex  and  Mr.  Metcalfe 

Gordon,      for  other  parties. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls  reserved  judgment. 


^it. 


August  1.  The  Master  of  the  Rolls. 

The  important  question  in  this  suit,  and  that  on  whi 
I  reserved  my  opinion,  is,  the  effect  of  the  Statute 
Limitations  of  the  3  &  4  Will.  4,  c.  27,  under  the  circu 
stances  which  I  am  about  shortly  to  detail.    The  quee 
tion  appears  to  me  to  be  one  of  considerable  nicety* 
and  also  one  of  great  importance.     [His  Honor  state* 
tlie  principal  circumstances,  and  proceeded.']      On  th 
death  of  Henry  Gordon,  on  the  6th  of  August,  1818F^ 
Henrietta  Dutton  entered  into  possession  of  the  pro 
perty.    This  possession,  clearly  and  confessedly,  was  ad 
verse  to  the  heir  at  law,  although  he  was  then,  and  for 
four  and  a  half  years  afterwards,  continued  to  be  an  infant: 

The  time  specified  by  the  statute  began  to  run  on 
6th  August,  1818 ;  if,  therefore,  Nathaniel  Dunbar  had 
lived  till  the  6th  August,  1838,  that  is,  eighteen  months 
longer  than  he  did,  he  would,  undoubtedly,  have  ac- 
quired a  good  title  under  the  statute ;  for  as  the  I6t 
clause  of  the  statute,  which  saves  disabilities  for  ten  year 
after  the  disability  ceases,  would  have  protected  Chart 
H.  Gordon  only  till  the  25th  March,  1833,  the  lapse  of 
the  twenty  years  would  have  been  a  complete  bar.     On 
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th  of  Nathaniel  Dunbar,  his  widow,  Mary  P. 
,  entered  into  possession  of  the  property,  and 
on  the  4th  of  August,  1838. 

important  to  bear  in  mind,  that,  during  the 
'  this  time,  the  legal  estate  in  the  property  in 
had  been  outstanding  in  the  trustees  of  Eliza- 
rdoris  will ;  and  at  this  time,  it  was  and  continued 
11  after  the  institution  of  this  suit,  vested  in 
Gayfere,  a  Defendant  to  the  original  bill,  but 
ceased,  who  was  the  heir  at  law  of  the  surviving 


1853. 


5  I  proceed  further,  I  should  also  state,  in  re- 
the  suit  of  Gordon  v.  Dutton,  instituted  in  1820, 
Us  H.  Gordon  by  his  next  friend,  to  enforce 

as  heir  at  law  of  Henry  Gordon,  to  his  undi- 
urth  of  the  property,  that  I  am  of  opinion,  that 
«nce  of  this  suit  does  not,  in  any  degree,  affect 
jtion  I  have  to  determine,  and  that  it  has  no 
preventing  the  operation  of  the  statute.  Were 
1  otherwise,  I  do  not  see  how  I  could  stop  short 
g,  that  a  bill  filed  would,  in  every  case,  prevent 
•ation  of  the  statute,  although  the  Defendant 
jally  know  nothing  about  it.  It  was  an  aban- 
lit,  to  all  intents  and  purposes,  and  one  which, 
had  been  dismissed  as  against  Thomas  Gayfere, 
t  have  been  revived  against  him  (a),  or  effectu- 
ecuted  ag  long  as  he  lived.  I,  therefore,  dismiss 
ideration  of  it,  and  in  the  examination  of  the 

before  me,  I  shall  treat  it  as  if  no  such  suit 
'  been  instituted. 


eal  and  substantial  question  on  this  undivided 

fourth 

Lautour  v.  Holcombe,  11  Sim.  71,  and  affirmed  by  Lord 
,  1  Phillips,  p.  265. 
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fourth  has  next  to  be  considered,  and  notwithstanding 
some  complication  of  facts,  it  may,  as  it  appears  tome, b* 
thus  stated  : — Here  is  a  property,  the  legal  estate  in  whicF  — ^. 
is  outstanding  in  a  trustee.    The  equitable  owner  of  F 
died  intestate  in  1818.     A  person  having  no  title  enter»^ 
into  possession  of  it  and  receives  the  rents  and  profit  _^ 
thereof  for  eighteen  years  and  a  half.    On  his  deatV^ 
another  person,  being  as  little  entitled  as  himself,  enters^ 
into  possession  and  receives  the  rents  for  one  year  an»</ 
a  half  more.     After  this,  for  four  years,  the  tenants  re- 
fuse to  pay  their  rents  to  any  one,  and  they  alone  are  in 
possession ;  at  length,  after  the  lapse  of  twenty-four 
years  from  the  death  of  the  equitable  owner,  the  trus- 
tee files  a  bill,  claiming  no  interest  therein  himself,  but 
praying  this  Court  to  ascertain  and  declare  who  are  the 
persons  entitled  to  this  property.    The  Court  takes  pos- 
session of  the  property  accordingly,  by  its  receiver,  and 
though  the  trustee  does  not  prosecute  his  suit,  various 
claimants  instituted  proceedings  for  the  same  purpose, 
and  substantially,  it  appears  to  me,  that  the  rights  must 
be  the  same  as  if  the  trustee  had  brought  his  suit  to  a 
hearing,  and  that  this  suit  were  now  before  me  to  be 
decided. 


The  persons  who  claim  this  property  are,  first,  the 
heir  of  the  person  who  entered  on  the  death  of  the 
equitable  owner,  and  who  retained  possession  for  eighteen 
years  and  a  half,  and  next  the  heir  of  that  equitable 
owner.  The  first  thing  that  strikes  me  is  the  objection 
to  the  title  of  either.  To  the  first  it  is  urged,  that  the 
statute  has  not  given  him,  or  the  person  through  whom 
he  claims,  any  right  or  title ;  and  to  the  second  it  is 
urged,  the  statute  has  actually  taken  away  all  his  right 
and  title.  If  the  trustee  had  entered  into  possession, 
and  had  claimed  to  do  so  beneficially,  it  would  probably 
have  been  very  difficult  to  have  dispossessed  him,  but 

he 
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lae  disclaims  all  interest,  and  desires  this  Court  to  deter- 
mine who  it  is  that  is  entitled. 

After  having,  as  carefully  and  attentively  as  I  am 
able,  considered  this  question,  I  am  of  opinion,  that  the 
lieir  of  the  equitable  owner,  that  is,  Charles  H.  Gordon, 
and  those  who  claim  under  or  through  him,  are  entitled 
*o  the  declaration  of  the  Court  in  their  favour.  If  Na- 
thaniel Dunbar  had  lived  till  the  twenty  years  had 
expired,  he  would  undoubtedly  have  acquired  a  right 
^against  the  whole  world,  because,  in  order  to  meet  the 
exigences  of  society,  the  Statute  of  Limitations  has  this 
^peculiarity,  that  it  in  fact  turns  a  bad  title  into  a  good 
«>ne,  provided  it  has  not  been  interfered  with  for  twenty 
"^eare.  But  when  the  statute  converts  twenty  years 
"wrongful  possession  into  a  right,  it  requires  that  that 
MM  length  of  time  should  have  elapsed,  as  a  condition 
before  such  conversion.  If  I  could  allow  eighteen  years 
«md  a  half  to  constitute  such  a  right,  why  could  I  not 
»illow  a  shorter  space  of  time  to  perform  the  same  office  ? 
vand  if  I  did  so,  I  should,  in  effect,  repeal  the  statute. 

It  is  urged,  in  this  case,  that  the  possession  of  the 
window  of  Nathaniel  Dunbar  must  be  treated  as  a  con- 
tinuation of  the  same  possession  as  that  of  her  husbaud, 
^and  that  the  same  possession  must  be  considered  to 
^continue,  until  a  fresh  and  adverse  possession  is  taken ; 
^and  it  is  argued,  that  therefore,  the  time  which  elapsed, 
during  the  refusal  of  the  tenants  to  pay  rents  to  any 
one,  must  still  be  referred  to  the  prior  possession.     I 
dissent  from  both  these  propositions.    In  the  first  place, 
the  possession  of  the  widow  was  certainly  not  a  con- 
tinuance of  the  possession  of  Nathaniel  Dunbar;  she 
lad  no  right  under  him;  he  died  intestate  and  without 
Issue;  and  if  she  had  any  claim  to  dower,  none  such  is 
proved  before  me,  nor  would  that  right  have  entitled 

her 
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her  to  enter  into  possession  of  the  whole  estate.  Shc~K 
was  as  much  a  trespasser  as  Nathaniel  Dunbar  himself  -1 
and  if  the  time  which  elapsed  during  the  non-pa; 
ment  of  the  rent  is  to  be  attributed  to  the  last  possei 
sion,  the  four  years  of  recusancy  by  the  tenants 
attributable  to  her  possession,  and  not  to  that  of  her  bus 
band.  If  a  series  of  trespassers,  each  adverse  to  on. 
another,  and  to  the  rightful  owner,  take  and  keep  pos 
session  of  an  estate,  in  succession,  for  various  periods 
each  less  than  twenty  years,  but  exceeding  in  the  whol* 
twenty  years,  in  whose  favour  (if  this  Court  has 
session  of  the  estate,  as  in  this  case  it  has)  is  th 
right  to  be  declared?  Is  it  to  be  in  favour  of  thi 
one  of  the  trespassers  who  has  held  the  estate  for  th« 
longest  period?  Is  it  to  be  in  favour  of  the  first  of  them 
or  is  it  to  be  in  favour  of  the  last  of  them?  Th« 
objections  to  each  and  every  of  them,  obtaining  such  * 
declaration,  appear  to  me  to  be  insuperable.  At  law,  n» 
doubt,  the  person  possessed  of  the  legal  estate  woul 
obtain  possession,  or  if  the  legal  estate  could  not 
shown  to  be  in  any  one,  the  last  possessor,  that  is,  th» 
person  actually  in  possession,  would  hold  the  property 
but  not  by  reason  of  the  validity  of  his  own  title,  bu'  - 
by  reason  of  the  infirmity  of  the  title  of  the  claimants  J 
If  the  Neelys  had  actually  obtained  possession  unde* 
the  ejectments  brought  by  them,  it  might  possibly  hav^ 
been  impossible  for  Charles  H.  Gordon  to  have  obtainefc^ 
possession  either  in  equity  or  at  law,  even  if  he  couli 
have  shown  that  Henry  Gordon  was  legal  owner  in  fc 
when  he  died,  inasmuch  as,  in  that  case,  the  bar  im — 
posed  by  the  34th  section  of  the  statute,  which  says^ 
"  that  no  one  shall  bring  an  action  or  institute  a  suit*' 
for  the  recovery  of  land  after  twenty  years  from  the9 
time  when  the  right  of  action  accrued,"  might  have^^- 
constituted  an  insuperable  bar  to  such  recovery.  Bu^  m 
this  is  a  very  different  case ;  here,  the  Court  is  in  pos — A 

sessiooc^ 


il 
t 


CASES  IN  CHANCERY. 


431 


session  of  the  estate ;  it  cannot  keep  it  for  itself,  and  it 
has  to  determine  who  is  the  person  entitled.  The  sta- 
tute, which  imposes  a  bar  against  the  institution  of  a 
suit  after  twenty  years  to  recover  possession,  does  not 
impose  any  bar  upon  the  Court's  declaring  who  is  enti- 
tled to  an  estate  which  is  in  the  possession  of  the  Court 
itself.  It  is  obvious,  that  the  statute  neither  does  nor 
was  framed  with  any  view  or  intention  of  meeting  such 
&  case,  or  of  effecting  any  such  object. 


1863. 


Such  a  case  as  the  following,  which  is  but  one  of 
^any  which  might  be  suggested,  would  show  the  im- 
possibility of  giving  any  such  construction  or  operation 
*°  the  statute : — Suppose  that  on  the  death  of  the  equit- 
aV>le  owner  in  fee  simple  of  an  estate  it  became  inipos- 
^1V>le  to  ascertain  who  was  his  heir,  and  that  thereupon 
***e  trustee  entered  into  possession  of  the  property,  and 
^^cumulated  the  rents  for  the  person,  if  any  one,  who 
***5ght  establish  a  title  thereto,  and  that  after  a  lapse  of 
^enty  years,  various  persons  claimed  to  be  the  heir  of 
**e  equitable  owner,  and  that  thereupon  the  trustee, 
disclaiming  all  interest  in  himself,  filed  a  bill  and  prayed 
^ijat  this  Court  would  determine  who  was  the  person 
**^ally  entitled.     Is  this  Court  to  be  precluded  from  ac- 
ceding to  that  prayer,  and  from  so  determining,  because 
*^o  suit  had  been  instituted  for  upwards  of  twenty  years, 
Either  to  recover  possession  or  to  declare  the  right? 
Clearly  not     Is  the  case  varied,  in  the  slightest  degree, 
because  on  the  death  of  the  equitable  owner,  and  before 
the  trustee  took  possession,  a  stranger  entered  into  pos- 
session of  the  estate  ?  I  answer  this  question  also,  clearly 
*^ot.     If  the  stranger  has  acquired  a  right  by  his  posses- 
&ion,  he  may  enforce  that  right;  but  if  his  possession 
has  not  been  sufficiently  long  to  create  such  a  right,  he, 
i  xi  my  opinion,  gets  nothing,  he  is  entitled  to  nothing. 

I  am 
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I  am  of  opinion,  therefore,  that  in  the  circumstance 
of  this  case,  which  are  very  peculiar,  the  Statute  of 
notations,  having  conferred  no  right,  does  not  appl^y- 
and  that  this  Court  must  ascertain  and  declare  the  rigt~i  t« 
of  the  parties,  exactly  in  the  same  manner  as  if  tfc*&f 
statute  did  not  exist. 


The  result  is,  that  I  must  declare,  that  the  Defend- 
ant, William  Henry  RichetU  Bayley,  as  the  purchaser 
from  Charles  H.  Gordon,  the  heir  of  Henry  Gordon,  is 
entitled  to  the  undivided  moiety  of  this  property,  which 
belonged  to  Henry  Gordon,  and  that  a  conveyance  must 
be  made  to  him  accordingly. 

As  the  result  of  this  decision  will  be,  that  the  Defend- 
ant Bayley  will  get  the  benefit  of  this  suit,  a  benefit  of 
great  advantage  to  him,  and  the  more  so  because  the 
statute  would  have  precluded  him  from  instituting  any 
suit  himself  for  the  purpose,  he  cannot  ask  that  the 
Plaintiff  should  pay  him  any  part  of  the  costs  of  the 
suit.    Neither  can  the  Plaintiff  ask  that  the  Defendant 
should  pay  him  any  part  of  his  costs,  for  it  being  obvious, 
that  matters  had  come  to  such  a  pass,  that  unless  by  the 
intervention  of  the  Court,  the  parties  could  not  have 
extricated  themselves  from  the  difficulties  in  which  thev 
were  involved.    I  think  it  best,  therefore,  to  make  the 
declarations  I  have  already  stated,  and  to  direct  con- 
veyances in  conformity    therewith,   and  that  all   par- 
ties  shall   pay  their  own  costs,    except   the  costs   of 
the  trustee  Ann  Elizabeth  Gay  fere,  whose  costs  must 
be  paid,  as  between  solicitor  and  client,  by  the  Plaintiff, 
half  of  which  costs  he  is  to  have  over  again  against  the 
Defendant  Bayley. 
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DIXON  v.  GAYFERE  (No.  2). 

FLUKER  v.  GORDON.  Jt^i3,l5,ie. 

August  1. 
JJ2<LIZABETH  GORDON  devised  some  real  es-  Where  real 

tate  to  two  trustees  in  fee,  upon  trust  to  sell,  and  !^thed 
after  payment  of  her  debts  and  legacies,  to  invest  the  in  the  cha- 
residue  a"d  to  pay  the  interest  to  one  for  life,  and  after-  gonalty!  «ST 

Wa**cls  to  divide  the  trust  monies  amongst  a  class.    The  is  enJ°yed 
\b\^     ,  .  unconverted 

0°Ie  of  the  property,  except  four  farms  (which  were  the  by  the  legatee, 

fu  kjectof  the  present  suits)  had  been  sold  under  a  decree  ^^^ 

**    ^   suit  {Gordon  v.  Welstead),  for  carrying  the  trusts  sufficient  to 

t-fae  will  into  execution,  but  the  four  farms  continued  lumption  that 

Un converted.    The  tenant  for  life  died  on  the  29th  of  he  has  elected 
w4 -»»      *iiois*         11  -rr  *>,      *  ii  to  retain  it  as 

-Z^*-*/,  lolo,  and  thereupon  Henry  Gordon,  who  became  realty.    In  the 

eri  Utied  in  possession  to  one-fourth  of  these  farms,  en-  absence  of  any 
^  r  '  other  circum- 

r^cl  into  possession  thereof.     By  his  will,  dated  the  stances,  the 
2°tH  of  August,  1816,  he  gave  all  his  real  and  personal  SJjfoJT 
es^te  to  Henrietta  Dutton^nd  died  on  the  6th  of  August  f  great  length 

^*8.    The  trusts  for  sale  contained  in  the  first  will  were  served  the  pro- 
pel* a9  absolutely  to  convert  the  real  estate  into  person-  P^ty1'11  its 
al  *  ii  •  o  tt  actual  state, 

**y  ;   and  the  question  was,  whether  the  share  ox  Henry  will  he  suffi- 

®°^c?cm  passed  by  his  will,  and  this  depended  on  whether,  <£***  thVcourt 

a*  His  death,  it  retained  the  character  of  personalty,  or  to  come  to 

"^d  been  reconverted.  There  were  no  facts  in  this  case,  8jon.C°nC  U" 

trotr^  whence  such  an  intention  was  to  be  inferred  on     A.  B.,  heing 
tYk«.  „..  ,,      ,  „  ,        .  entitled  to  an 

lue  partot  Henry  Gordon.    He  was  not  proved  to  have  undivided 

*^d  or  done  anything  leading  to  that  conclusion.  8nar® in  a  **•* 

J         &  &  estate,  lm- 

Mr.  pressed  with 

the  character 

of  personalty, 

stained  possession  for  between  two  and  three  years,  and  died  without  having  said  or 

done  any  thing  to  indicate  an  intention  to  reconvert.     Held,  that,  at  his  death,  it  was 

personalty. 

Y0L.  XVII.  P  F 
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Mr.  Lloyd  and  Mr.  J.  H.  Taylor,  for  the  Plaintiff, 
contended  for  a  conversion  into  real  estate. 

Mr.  Roupell,  Mr.  Craig,  Mr.  Rogers,  and  Mr.  Lam- 
bert,  for  the  principal  Defendant,  contra. 


August  l.  The  Master  of  the  Rolls. 

The  question  is,  whether  this  one-fourth  part,  to  which 
Henry  Gordon  was  entitled,  passed  by  his  will.  It  de- 
pends upon  whether  this  share,  which  was  clearly  per- 
sonal property  under  the  will  of  Elizabeth  Gordon,  had 
been  re-converted  into  realty  by  Henry  Gordon;  in  other 
words,  whether,  from  the  facts  of  this  case,  it  is  to  be 
presumed,  that  he  elected  to  retain  it  in  its  then  actual 
state. 

Slight  circumstances  are,  no  doubt,  sufficient  to  raise 
this  presumption,  and  in  the  absence  of  any  other  cir- 
cumstances, the  fact  that  a  person  did,  for  a  great  length 
of  time,  preserve  the  property  in  its  actual  state,  will  be 
sufficient  to  induce  the  Court  to  come  to  this  conclusion. 


There  are  no  facts  in  this  case,  from  whence  such  an 
intention  is  to  be  inferred.  He  is  not  proved  to  have 
said  or  done  anything  leading  to  that  conclusion.  Time 
alone,  if  anything,  can  be  relied  on  for  this  purpose.  The 
time  alone,  in  this  case,  is  not  sufficient  for  this  purpose. 
It  was  an  undivided  share,  and  Henry  Gordon  certainly 
did  not  enter  into  possession  of  it  before  29th  of  April, 
1816,  and  he  made  his  will  in  July  following,  being  but 
three  months  afterwards.  This  is  manifestly  an  insuf- 
ficient 


CASES  IN  CHANCERY. 

ficient  time;  and  although  he  died  in  August,  1818, 
without  having  sold  it,  that  is  not  sufficient  to  make  me 
presume,  that  he  elected  to  take  it  as  real  estate,  far  less 
that  he  had  done  so  at  the  time  when  he  made  his 
will. 

Note. — See  Griesbach  v.  Fremantte,  ante,  p.  314. 


The  ATTORNEY-GENERAL  v.  ST.  CROSS        My 4,6,26, 

27. 
Hospital. 

August  1. 

BY  charter,  dated  in  1151  (the  original  of  which  was  Where  the 
°        .  origin  of  a 

not  in  existence,  but  was  referred  to  in  the  register  charity  or  a 

of  the  Bishop  of  Winchester,  in  1200),  Henry  de  Blots,  ^^^ 

Bishop  of  Winchester,  and  brother  of  King  Stephen,  Court  will 

presume,  from 

com"  the  uniformity 

of  the  practice 

or  use,  that  it 

is  in  accordance  with  the  original  foundation  or  right,  and  will  presume  whatever  may 

be  necessary  to  give  it  validity ;  but  no  such  presumption  can  arise,  from  practice  for 

a  very  long  period,  if  an  origin  contrary  to  such  practice  is  proved. 

A  benefice  is  not  made  spiritual  because  it  can  only  be  held  by  one  in  holy  orders. 
A  hospital  for  poor  without  cure  of  souls  is  a  lay  foundation,  although  the  master  is 
required  to  be  in  holy  orders. 

In  practice,  the  office  of  Visitor  of  a  Charity  has  become  merely  nominal,  its  duties, 
and  functions  being  rarely  spontaneously  performed. 

In  cases  of  charitable  trusts,  the  Court  has  authority  to  see  them  properly  per- 
formed, notwithstanding  there  may  be  a  special  or  general  Visitor. 

The  Hospital  of  St.  Cross,  the  origin  and  foundation  of  which  were  unknown,  was 
re-founded  and  endowed  for  the  maintenance  of  thirteen  poor  and  impotent  men  (with 
relief  to  other  poor  according  to  the  means  of  the  house),  under  the  government  of  a 
Master,  who  was  to  be  appointed  by  the  Bishop  of  Winchester  for  the  time  being.  Within 
the  precincts  of  St.  Cross,  another  foundation,  called  Noble  Poverty,  was  established  for 
two  priests,  thirty- five  brethren  and  three  sisters,  but  no  charter  was  now  in  existence, 
and  it  had  long  since  been  practically  united  to  5/.  Cross.  In  1696,  a  document  called 
the  Consuetudinarium  was  drawn  up,  declaring  the  Master  to  be  entitled  to  the  sur- 
plus revenues,  after  providing  for  a  limited  number  of  poor  and  the  repairs  of  the 
house.  Held,  that  it  was  inconsistent  with  the  objects  of  the  charity  and  the  clear 
intentions  of  the  founders ;  and  that  the  jurisdiction  of  the  Court  to  compel  the  due 
performance  of  the  charitable  trust  was  not  taken  away,  though  the  founder  had  ap- 
pointed a  special  or  general  Visitor. 

F  P2 
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committed  to  the  guardianship  and  administration 
the  master  and  brethren  of  the  Hospital  of  St.  Johrt- 
Jerusalem,  the  Hospital  of  the  Poor  of  Christ  or   - 
Cross,  or  Holy  Cross,  which  was  founded  at  an  earl 
period  in  the  parish  of  St.  Faith,  without  the  walls 
Winchester,  but  which  he  had  just  founded  anew,  for 
support,  maintenance,  lodging  and  clothing  of  thin 
poor  men,  who  should  reside  there  permanently, 
proceeded,  "  Besides  these  thirteen  poor  men,  one  b 
dred  other  poor  and  modest  persons,  of  the  most  i 
gent  that  can  possibly  be  found,  shall  be  received  at 
hour  of  dinner,  to  whom  a  coarser  loaf  of  the  sa 
weight  (as  above)  shall  be  given,  and  one  dish,  as  si 
seem  meet,  according  to  the  convenience  of  the  d-    ~ 
and  a  cup  of  the  same  measure,  who,  having  left  dim 
may  be  allowed  to  take  away  whatever  of  food  or  d 
shall  be  left  over."     The  passage  in  the  original  L; 
concluded  as  follows: — "Alia  quoque  benejicia  eg< 
quibuslibet  misericorditer  impertiri  mandamus  secu: 
domus  ipsius  facultatem."     "  All  these  things  I   h 
appointed    to  be  observed   in   the  aforesaid    house 
God,   for   ever  to  be  continued    and    faithfully    p 
served  by  you,  but  preserving  in  all  things  the  cai 
nical  jurisdiction    ('justice'   in    the  original)  of 
Bishop  of  Winchester,  that  the  appointment  and  ad 
sion  of  the  prior  of  the  said  hospital  may  be  by 
hands  of  the  said  Bishop.     And  that  the  rents,  togei 
with  all  the  appurtenances,  bestowed  upon  tbe  hospi 
by  me,  may  remain,  without  disturbance  or  misappli 
tion,  for  the  purposes  of  the  said  hospital." 

Among  the  property  thus  bestowed  by  the  Bislv** 
were  the  churches  of  Far  ham,  Nutschalling  and  oth 

By  an  agreement,  dated  lUth  April,  1185,  and  c< 
firmed  by  a  charter  of  King  Henry  the  Second, 
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Hospital  of  Saint  John  of  Jerusalem  assigned  the  guar- 
dianship and  administration  of  the  Hospital  of  St.  Cross 
o  Richard  de  Jocelyne,  the  then  Bishop  of  Winchester, 
vho  added  one  hundred  poor  to  the  one  hundred  already 
provided  for,  and  granted  certain  property  to  the  hos- 
pital, not  now  enjoyed  by  it. 


1853. 
>^^^/ 
The 
Attorney- 
General 

«. 
St.  Cross 
Hospital. 


The  latter  part  of  the  recital  of  the  object  of  the 
barity  was,  in  these  words  :  —  "  And  the  aforesaid 
Richard  Bishop  of  Winchester^  for  the  honour  of  God 
nd  the  health  of  the  soul  of  the  lord  the  king  and 
is  own,  has  added  one  hundred  poor  to  the  aforesaid 
oe  hundred  and  thirteen  poor  persons,  so  that  two 
undred  of  them  shall,  for  ever,  according  to  the  insti- 
ution  of  Henry,  formerly  Bishop  of  Winchester,  made 
oncerning  the  one  hundred  in  the  aforesaid  House 
f  St.  Cross,  be  fed ;  and  thirteen,  according  to  the 
rdination  of  the  same,  shall  be  fed  and  clothed ;  nor 
hall  it  be  ever  lawful  to  him  the  said  Richard  Bishop 
f  Winchester,  nor  to  any  of  his  successors,  to  convert 
he  alms,  deputed  to  the  feeding  of  the  poor  in  that 
ouse,  to  another  use,  nor  to  diminish  the  number  of 
uch  two  hundred  and  thirteen  poor."  It  thus  clearly  ex- 
pressed the  continuance  of  the  trust  which  had  already 
>een  created. 


The  guardianship  and  administration  of  the  hospital 
ecame  again  vested  in  the  Hospital  of  St.  John  of 
fcrusalem,  by  grant  of  King  Richard  the  First,  dated 
6th  September,  1189,  but  repeating  the  original  trusts, 
nd  especially  the  concluding  one,  "  Alia  quoque"  &c. 
:c.  Afterwards,  by  an  award  of  a  papal  commission, 
nd  by  release  and  quit  claim  from  the  Hospital  of  St. 
rohn  of  Jerusalem,  the  guardianship  became  finally 
ested  in  the  Bishop  of  Winchester. 

In 
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In  1336,  a  question  arose  as  to  whether  the  Mast^ 
ship  of  the  hospital  was  a  benefice  with  cure  of  soul 
and  4  commission,  dated  the  8th  of  April  of  that  ye^ 
was  issued  by  the  Bishop  of  Winchester,  to  inqu~2 
whether  the  custody  of  the  Hospital  of  the  Holy  Crcz 
was  without  cure  of  souls,  and  could  be  held  wL 
another  ecclesiastical  benefice.  The  finding  was,  ti&  < 
the  custody  of  the  House  of  the  Holy  Cross  wfi 
free  and  exempt  from  all  cure  of  souls  aforesaid,  an* 
that  the  churches  of  the  Holy  Cross  of  Far  ham  aixs 
Twyford,  &c.  were  annexed  and  appropriated  to  the  said* 
house  and  custody  not  curated ;  "  and  they,  as  well  as 
other  ecclesiastical  benefices,  might  be  held  with  it, 
exempt  from  all  cure  of  souls,  and  that  the  churches  of 
the  Holy  Cross,  and  other  churches  therein  named  were 
annexed  and  appropriated  to  and  dependent  on  this 
house  and  custody,  not  curated  :"  "  that  the  same  cus- 
tody, not  being  curated,  might  be  retained"  by  a  rector 
of  a  parish,  and  that  it  "  was  constituted  as  a  perpetual 
benefice,  to  which  collation  might  be  made  and  secular 
clerks  assigned  to  the  same,  and  should  and  ought  to 
be  free  from  taking  any  oath,  the  making  of  an  inven- 
tory, and  the  charge  of  rendering  any  account  of  the 
administration  of  the  goods;  and  that  the  warden,  after 
institution  and  induction  into  the  corporal  possession  of 
the  custody  aforesaid  of  the  goods,  fruits  and  profits, 
might  freely  dispose  thereof,  without  rendering  any  ac- 
count." 


Both  before  and  after  this  commission  great  irregu- 
larities prevailed  in  the  administration  of  the  charity, 
and  nothing  was  done  to  remedy  the  mischief  till  Wil- 
liam of  Wykeham  became  Bishop  of  Winchester. 


The  Bishop  claimed  the  right  of  visitation,  and  called 

on 
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on  William  de  Stowell,  the  then  master,  to  account  for 
his  administration  of  the  charity.  William  de  Stowell 
apparently,  in  the  first  instance,  resisted  the  right,  but 
he  afterwards  read  his  renunciation  and  submission, 
which  was  as  follows : — 

c  *  I,  William  de  Stowell,  rector  of  the  church  of  Burgh- 

cter-c,  in  the  diocese  of  Winchester,  but  lately  master 

°*"  ^rarden  of  the  eleemosynary  hospital  of  poor  persons 

°^  t-lie  Holy  Cross,  near  Winchester,  of  the  said  diocese, 

considering  and  mindful  for  various   reasons,  as  well 

from  letters  apostolic  as  other  legitimate  documents, 

^**d    other  evidences,  and  ex  officio  informations  of  the 

xr*<>st  Reverend  Father  Lord  William,  by  the  grace  of 

Q*o<i  Bishop  of  Winchester,  who,  in  his  place  of  diocesan 

at*cl    patron,  has  pronounced,  exhibited  and  shown,  by 

Judgment  against  me,  in  a  matter  concerning  the  said 

**°sj*ital,  that  the  said  hospital  or  almshouse  was  first 

*****xaded  and  endowed  by  Henry,  of  good  memory,  bro- 

***^*^german  of  Stephen,  King  of  England,  formerly 

'**1^hop  of  Winchester,  for  poor  and  weak  persons  there 

^^se^nbling,  and  was  first  founded  and  endowed  from  the 

K°Oc3s  of  the  aforesaid  founder ;  and  that  all  and  sin- 

&**l^r  such  goods  are  for  the  use  of  the  poor  aforesaid, 

^**    not  to  be  converted  to  other  uses,  except  a  reason- 

^lfe  and  moderate  support  of  the  master  or  warden 

*fo*-«»id." 


1863. 

The 
Attorney- 
General 

v. 
St.  Cross 
Hospital. 


_  ^^illiam  de  Wyheham  afterwards  issued  another  com- 

1^^ion,  dated  30th  July,  1370,  to  inquire  into  the  irre- 

^^**^.rities,  and  the  state  of  the  hospital.     Sir  Roger  de 

_     ^°Uwe  was  the  then   master,  and  being  summoned 

e*Ote  the  commissioners,  he  pleaded  that  the  hospital 

a  perpetual  ecclesiastical  benefice  sinecure,  free 

°**X  all  obligation  of  making  oath  or  rendering  account; 

that 
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that  it  was  principally  founded  for  the  honour  of  the 
worship  of  God,  and  had  nothing  of  the  nature  of  an 
hospital,  and  that  the  master  had  the  free  administra- 
tion of  all  the  goods,  with  the  burden  only  of  making 
a  certain  distribution  to  a  certain  number  of  poor.  The 
commissioners  decided  against  Sir  Roger,  and  he  ap- 
pealed to  Pope  Gregory  the  Fourth,  who  issued  his  bull 
to  the  Bishop  of  London,  directing  him  to  adjudicate 
and  decree  what  should  appear  to  him  to  be  just  The 
Bishop  accordingly,  in  1373,  made  his  decree,  negativing 
the  claims  of  Sir  Roger,  and  finding  "  that  the  hospital 
or  house  of  the  Holy  Cross  was  a  hospital  or  house  of 
alms,  in  its  first  foundation,  for  the  poor,  weak  and 
imbecile  of  Christ,  to  the  full  number  therein  men- 
tioned (being  the  number  mentioned  in  the  foundation), 
and  that  care  should  be  taken  that  the  said  hospital, 
which  was  a  temporal  office,  and  should  not  confer  any 
benefice  upon  any  one,  and  that  Sir  Roger,  then  warden, 
and  all  the  future  masters,  should  be  bound  to  take  an 
oath,  and  to  make  a  full  and  faithful  inventory  of  the 
goods  of  the  hospital,  and  that  such  inventory,  and  the 
account  of  his  administration  of  such  goods,  should  be 
annually  rendered  to  the  diocesan,  and  that  Sir  Roger 
should  be  effectually  compelled,  and  also  by  ecclesias- 
tical censures  be  obliged,  to  maintain  the  ordinances 
of  the  said  hospital,  as  of  a  simple  ecclesiastical  bene- 
fice, according  to  the  foundation."  From  this  decree 
Sir  Roger  again  appealed  to  the  Pope,  but  in  January, 
1374,  he  renounced  his  appeal,  and  submitted. 


It  is  next  necessary  to  refer  to  the  foundation  and 
circumstances  connected  with  another  institution  called 
"  The  Almshouse  of  Noble  Poverty." 


Cardinal  Beaufort,  Bishop  of  Winchester,  by  inden- 
ture, 
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lure,  dated  3rd  January,  1445,  reciting,  that  by  licence 
of   King  Henry  the  Sixth  and  with  the  consent  of  the 
master  and  brethren  of  the  Hospital  of  St.  Cross,  he 
had    founded,  within  its  precincts,  an  almshouse  called 
the    €i  Almshouse  of  Noble  Poverty,"  consisting  of  two 
priests,  thirty-five  brethren,  and  three  sisters,  under  the 
rule  and  government  of  the  Master  of  the  Hospital,  ac- 
cording to  certain  statutes  and  ordinances,  and  had 
given  the  master  and  brethren  very  many  possessions, 
for   the  better  performance  by  them  of  certain  works  of 
piety  annually,  as  more  fully  contained  in  a  certain  in- 
denture made  between  him  and  them,  and  dated  4th 
-2**d*ruary  then  last  past,  to  provide  against  any  casual 
diminution  or  dilapidation  of  those  possessions,  granted 
to   the  master  and  brethren  the  parish  church  of  Critn- 
cfcztej  and  by  a  charter,  dated  24th  July,  1446,  the  Car- 
diria.1  granted  to  the  master  and  brethren  the  church 
°*"    ^/.  Faith,  and  other  churches  and  possessions,  for 
^e   same  purpose. 


1863. 


The  intentions  of  the  Cardinal  did  not,  however,  ap- 
P^r  to  have  been  fully  carried  out  in  his  lifetime. 
^fter  his  decease,  the  master  and  brethren  of  the  hos- 
r*lt^-l  granted  to  his  successor,  William  of  Wayneflete, 
•^tiop  of  Winchester,  and  his  heirs,  all  that  foundation 
^l*k*in  the  precinct  of  the  hospital,  and  all  the  manors, 
c^***N:he8  and  property  comprised  in  the  grants  from  the 
G***-c3inal. 


^^y  letters-patent,  dated  the  6th  of  August,  in  the 

^***ci  year  of  the  reign  of  Henry  the  Sixth,  the  King 

^^^^fcted  licence  to  William  of  Wayneflete,  Bishop  of 

^  ***chester,  to  erect  and  establish  a  perpetual  hospital 

^**-Viin  the  precinct  of  the  Hospital  of  St.  Cross,  to  con- 

*^fc  of  one  rector  or  warden,  two  chaplains,  thirty-five 

^°Or  men,  and  three  women,  to  be  called  "The Hospital 


or 
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or  Almshouse  of  Noble  Poverty,"  of  Henry,  Cardinal 
and  Bishop,  and  that  the  rector  or  warden,  chaplains, 
brethren  and  sisters,  when  the  hospital  should  be  so 
erected,  should  be  a  body  corporate;  that  the  said 
bishop  might  appoint  the  mode  of  electing  the  rector  or 
warden,  and  might  make  statutes  for  the  government 
of  the  hospital;  tjiat  the  bishop  and  his  successors 
might  collate  and  admit  the  rector  or  warden,  the  chap- 
lains, &c,  and  might  assign  the  manors,  churches,  &c, 
comprised  in  Cardinal  Beaufort's  grants,  to  the  rector 
or  warden,  chaplains,  &c,  and  procure  the  churches, 
hospitals  and  chapels  to  be  appropriated  to  them,  and 
that  the  bishop  and  his  successors  should  be  founders, 
patrons  and  protectors  of  the  house. 


By  deed,  dated  12th  May,  1460,  reciting  the  last- 
mentioned  letters-patent,  the  Bishop  of  Winchester  (  Wil- 
liam of  Wayneflete)  granted  the  manors,  rent,  churches, 
hospital  and  chapels  to  Thomas  Forrest,  rector  or  war- 
den, and  the  chaplains,  brethren  and  sisters  of  the  hospital 
or  almshouse  of  Noble  Poverty,  to  hold  to  them  and 
their  successors  for  ever,  in  aid  of  their  support. 

Statutes  were  supposed  to  have  been  made  by  the 
bishop,  but  if  so,  they  are  not  now  in  existence. 

The  master  of  St.  Cross,  at  the  time  of  the  founda- 
tion of  "  Noble  Poverty,"  appeared  also  to  have  been 
appointed  rector  or  warden  of  the  latter,  which  had 
long  since  ceased  to  exist  as  a  separate  foundation,  and 
had,  for  all  practical  purposes,  merged  in  St.  Cross. 


It  appeared  that  a  suit  had  been  instituted  to  compel 
the  hospital  to  pay  first  fruits  and  tenths,  under  the  sta- 
tute of  26th  Henry  the  Eighth,  which  had  been  re- 
pealed 
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j>ealed  by  2  kSPhil&cMary,  but  had  been  re-enacted  by 
-the  1st  of  Elizabeth,  with  this  exception,  that  the  statute 
was  not  to  affect  any  hospital  founded  for  the  relief  of 
the  poor.     The  Hospital  of  St.  Cross  pleaded  this  ex- 
emption in  the  words  of  the  statute,  viz.,  that  the  hos- 
pital was  founded  and  used,  and  the  possessions  thereof 
were  employed,  for  the  relief  of  the  poor ;  and  now  the 
same  hospital  is  founded  and  used,  and  the  possessions 
thereof  are  employed,  for  the  use  of  the  poor.    Those 
were  the  words  of  the  decree  which  were  set  forth  in  the 
judgment  of  the  Court  of  Exchequer.     On  this  plea,  the 
Court  ordered  the  bishop  to  search  his  archives,  for  the 
-purpose  of  ascertaining  the  truth  of  the  premises,  to 
which  the  bishop  returned  a  certificate,  the  conclusion 
whereof  is  in  these  words : — "  And  we  found,  that  the 
said  house  or  hospital,  at  the  time  of  making  the  act  of 
Parliament   recited   in   the  writ,  and  long   before,  was 
ibunded  and  used,  and  the  possessions  thereof  had  been 
employed,  in  the  relief  of  the  poor,  and  that  now  the 
said  house  or  hospital  is  used  and  founded,  and  the  pos- 
sessions are  employed,  for  the  relief  of  the  poor:"  where- 
upon  the   Barons  of  the   Exchequer,  called    on    the 
JUtorney-General,  and  he  not  denying  the  plea,  judg- 
ment was,  in  the  4  th  of  Elizabeth,  given  in  these  words: 
— "  It  was   adjudged    by  the  same  Barons,  that   the 
aforesaid  warden  or  master  of  the  hospital  or  house 
aforesaid,  and  the  aforesaid  hospital  or  house  of  the 
Holy  Cross,  without  the  walls  of  the  city  of  Winchester 
aforesaid,  be  discharged  from  the  first  fruits  and  tenths 
aforesaid,  from  the  time  of  making  of  the  act  of  Parlia- 
ment." 


1863. 


The  next  fact  was  one  of  considerable  interest  in 
this  case.  A  statute  was  passed  in  18th  Elizabeth,  which, 
after  reciting  "  that  the  Hospital  of  St.  Cross  near  Win- 
<hester,  founded  in  the  time  of  King  Stephen,  and  having 

continuance 
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continuance  ever  since,  and  sundry  confirmations  by  the 
Queen's  most  noble  progenitors,  from  time  to  time,  for 
hospitality  and  relief  of  the  poor,"  and  then  reciting 
that  Dr.  Reynolds,  master  of  the  hospital,  had  procured 
beneficial  leases  to  be  granted,  secured  by  the  seal  in 
his  custody,  to  Ralph  Cleverley,  to  the  impoverishment 
of  the  same,  and  in  violation  of  the  trust  reposed  in 
him,  it  enacted,  that  these  leases  so  made  should  be 
utterly  annihilate  and  made  void,  and  that  no  others 
should  be  granted ;  and  the  act  then  went  on  to  enact, 
"  that  the  hospital  shall  be  thereby  established  and 
confirmed  for  ever,"  and  its  property  shall  be  enjoyed 
by  it  for  ever,  "  to  be  employed  and  bestowed  to  those 
goodly  and  charitable  uses,  for  the  relief  and  sustenta- 
tion  of  the  poor,  according  to  the  lawful  orders  and 
consideration  of  the  foundation  of  the  same." 


Notwithstanding  the  repeated  defeats  of  the  masters 
of  the  hospital  in  appropriating  the  revenues  to  their 
own  use,  a  document  called  the  "  Consuetudinarium  " 
was,  in  1696,  drawn  up  by  Dr.  Mackland,  the  then 
master  of  the  hospital,  and   the   brethren,  with   the 
steward  and  chaplain,  upon  the  testimony,  as  it  was  de- 
clared, of  the  brethren  and  of  the  steward,  who  was  then 
of  the  age  of  seventy-six,  and  had  held  his  office  for 
thirty-six  years.    This  document  recited,  that,  upon  dili- 
gent and  strict  search  among  the  records  of  the  hos- 
pital, no  statutes  or  footsteps  of  statutes  could  be  found 
directing  its  government  and  regulation ;  but  that  it  had 
been  governed  by  customs  taken  from  former  grants 
and  donations,  the  interpretation  of  which  might  occa- 
sion differences  between  the  master  and  brethren ;   and 
it  was  thereby  agreed  between   the  parties,  that  the 
several  customs  thereinafter  stated  were  those  by  which 
the  hospital  had  been  governed.    The  principal  of  these 
were,  that  the  master  should  rule  all  persons  in  the 
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hospital,  and  should,  by  himself  or  the  steward,  receive 
all  the  revenues,  and  bear  the  whole  charge  of  the 
house,  and  keep  the  church  and  house  in  repair,  and 
the  overplus,  if  any,  he  should  retain  to  himself.  And 
that  he  should  appoint  the  steward,  chaplain,  &c.  This 
document  was  confirmed  by  the  then  bishop  of  Win- 
chester, on  the  10th  July,  1696;  but  with  a  pro- 
viso, that  nothing  therein  should  derogate  from  the 
statutes  of  the  founder,  if  any  such  should  appear.  At 
this  very  time,  the  statutes  and  other  documents 
were  in  their  possession,  in  the  strong  box  of  the 
hospital. 


1863. 

The 
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Since  the  year  1696  down  to  the  present  time,  the 
hospital  had,  with  some  trifling  alteration,  been  regu- 
lated by  the  "  Consuetudinarium." 

In  1808,  the  Earl  of  Guildford  was  appointed  master, 
and  like  his  predecessors,  after  making  the  payments 
required  for  the  support  of  the  poor  men  and  the  re- 
pairs of  the  house,  amounting  to  a  comparatively  small 
sum,  he  retained  all  the  residue  for  his  own  use. 

It  appeared  that  the  masters  of  the  hospital  had 
always,  since  1524,  been  appointed  by  collation  and  in- 
stitution, and  inducted  to  the  mastership  of  St.  Cross, 
and  rectory  of  St.  Faith,  in  the  same  manner  as  a 
parson ;  but  in  all  the  instruments  of  Lord  Guildford's 
appointment,  the  word  "  canonically,"  which  is  invari- 
ably prefixed  to  the  words  of  institution  in  the  case  of 
parsons,  was  omitted,  and  he  was  collated,  instituted 
and  inducted  to  the  mastership  of  St.  Cross  only,  and 
not  to  the  rectory  of  St.  Faith. 


An  information  was  filed  by  the  Attorney-General  in 
September,  1849,  against  the  Master  and  Brethren  of  the 
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Hospital,  the  Earl  of  Guildford,  and  the  Bishop  of  Win- 
chester, praying  a  scheme  for  the  regulation  of  both 
charities,  and  a  declaration  that  the  "  Consuetudina- 
rium'  was  not  a  valid  or  binding  document;  that  the 
two  charities  were  distinct  from  each  other;  that  the 
master  of  St.  Cross  had  no  right  to  any  part  of  the  in- 
come of  Noble  Poverty,  either  on  behalf  of  himself  or 
of  the  hospital,  and  that  the  system  of  letting,  at  in- 
adequate rents  and  on  fines,  was  improper  and  ought  to 
be  discontinued, and  praying  that  an  accountof  the  pro- 
perty belonging  to  each  foundation,  and  of  the  receipts 
and  payments  of  the  Earl  of  Guildford  in  respect  of 
each,  should  be  taken,  and  for  other  relief,  all  tending 
to  carry  out  the  original  trusts. 


The  cause  now  came  on  for  hearing. 


The  Attorney^ General,  the  Solicitor-General,  Mr. 
Rolt,  Mr.  Follett,  Mr.  James,  and  Mr.  Terrell,  in  sup- 
port of  the  information.  The  Hospital  of  St.  Cross 
was  founded  at  a  very  ancient  period,  the  most  remote 
period  at  which  charitable  institutions  were  established 
or  arose  in  this  country;  but  the  precise  date  of  its 
origin  is  lost  in  antiquity,  and  the  original  charter  is 
not  in  existence,  or  at  least  cannot  be  found.  That  its 
objects  and  purposes,  however,  were  always  of  a  cha- 
ritable character  there  can  be  no  doubt;  the  language 
of  the  charter  by  Henry  de  Blois  is  clear  upon  this 
point,  expressly  stating  that  the  institution  was  founded 
for  the  maintenance,  clothing  and  lodging  of  poor  and 
impotent  men,  and  generally  for  the  assistance  of  the 
poor  and  needy.  A  copy  of  this  charter  was  registered 
in  the  registry  of  the  bishop  of  Winchester  sometime 
between  the  years  1328  and  1333;  and  it  appears  only 
to  be  intended  thereby  to  re-establish  the  institution, 
which  had  then  fallen  into  decay,  upon  its  former  cha- 
ritable 
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xHtable  footing,  but  upon  a  more  extended  scale,  and 
'with  a  more  liberal  endowment  to  supply  the  wants  of 
"•-he  poor.     It  is  true  that  a  limited  number  of  poor  is 
-■named,  it  being  intended  that  the  charity  should  open 
^fith  that  number,  which  was  to  be  the  root  from  which 
"•he  rest  was  to  spring.    This  appears  from  the  direction 
~5n  the  charter  on  this  particular  head,  which  concludes 
^rith  an  injunction  "  compassionately  to  impart  other 
assistance,  according  to  the  means  of  the  house,  to  the 
:needy  of  every  description."     So  that  the  charity  was 
intended  by  its  founders  to  be  of  the  most  liberal  and 
extensive  character,  the  number  of  its  objects  being 
only  limited  by  the  means  which  the  house,  from  time 
"to  time,  might  possess  of  affording  assistance.    These 
intentions  ought  now  to  be  observed  and  carried  out, 
"the  large  funds  of  this  institution  ought  not  to  be  ap- 
propriated by  the  few,  or  by  one,  to  the  exclusion  of 
"the  many;  and  the  master  of  the  hospital  ought  to  be 
compelled   to  account  for  the  whole  revenues  of  the 
estates  of  both  charities,  as  he  was  bound  to  do  from 
"the  most  ancient  times.    But  it  is  said,  that  the  hospital 
lias  been  governed,  and  its  revenues  administered,  under 
the  authority  of  the  "  Consuetudinarium"  a  record  of 
ancient  usage,  as  it  is  called,  made  upon  sufficient  and 
proper  authority,  and   confirmed    by  the  then  Bishop 
of  Winchester;  but  the  provisions   of  this  document 
are  entirely  at  variance  with   the  foundation,  and  in 
direct  contravention  of  all  the  charters  and  other  docu- 
mentary evidence  in   the  possession  of  the  parties  at 
the  time  it  was  made,  as  well  as  of  an  act  of  Parliament. 
Besides,  the  parties  to  this  document  acted  without  au- 
thority, for  they  had  no  power  to  make  statutes  or  ordi- 
nances at  all,  and  their  unauthorized  acts,  and  the  al- 
leged confirmation  of  them  by  the  Bishop  of  Winchester, 
who  had  no  power  to  make  new  statutes,  which  was 
beyond  his  jurisdiction,  are  altogether  null  and  void. 

But 
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But  even  if  it  were  otherwise,  his  approval  was  qualified 
by  a  proviso,  "  that  nothing  therein  should  derogate  from 
the  statutes  of  the  founder,  if  any  such  should  appear." 
The  parties  to  the  making  of  the  Consuetudinarium,  no 
doubt,  alleged  to  the  bishop,  that  no  statutes  could  be 
found,  though  they  knew  or  might  have  known  at  the 
time  that  the  statement  was  not  true.  The  Consuetu- 
dinarium, therefore,  simply  amounted  to  an  unautho- 
rized agreement  between  the  parties  to  divert  the  in- 
come of  the  estates  of  the  hospital  of  St.  Cross  from  the 
objects  of  the  charity,  to  absorb  altogether  the  revenues 
of  Noble  Poverty,  and  to  give  greater  advantages  to 
the  master  than  he  ever  previously  possessed.  This, 
therefore,  was  a  fraud  upon  the  charity  and  the  public, 
which  the  Bishops  of  Winchester  have  had  no  power  to 
redress;  for,  although  they  had  a  supervision  over  the 
charity,  and  the  objects  of  it,  they  had  no  power  or 
control  over  the  revenues.  Hence  the  income  of  the 
charity  has  been  for  the  most  part  appropriated  by  the 
masters  to  their  own  use,  and  whilst  the  revenues  have 
greatly  increased,  the  objects  of  the  charity  have  di- 
mished. 


But  Lord  Guildford  claims  to  hold  the  mastership  as 
an  ecclesiastical  benefice,  sinecure,  and  without  any  ob- 
ligation to  account;  and  he  contends,  that  it  is  shown 
to  be  such  a  benefice  by  its  being  held  for  centuries  by 
beneficiaries  canonically  appointed ;  and  he  therefore 
insists,  that  this  Court  has  no  jurisdiction.  But  it  is 
the  purpose  of  the  foundation  itself,  and  not  the  lay  or 
clerical  character  of  the  persons  of  whom  it  is  com- 
posed, which  determines  whether  a  foundation  is  lay 
or  spiritual ;  and  in  this  case,  the  charter  of  Henry 
de  Blois  expressly  declares  it  to  be  for  the  support  of 
the  poor  and  impotent,  that  is,  a  lay  or  eleemosynary 
foundation;  and  in  1373,  the  Pope's  commissioners  de- 
cided 
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cided  that  it  was  a  lay  hospital  for  eleemosynary  pur- 
poses; and  again,  in  1561,  the  Court  of  Exchequer,  by 
<]  voiding  that  it  was  exempt  from  payment  of  first  fruits, 
indirectly  came  to  the  same  conclusion.     So  that  all  au- 
thority is  against  the  master,  and  clearly  shows  the 
hospital  to  be  a  lay  charity,  established  for  the  benefit 
of*    the  poor  and  needy.    As  specific  trusts  of  a  tem- 
poral  nature  have  been  created,  and  are  to  be  carried' 
into   effect,  and  as  third  parties,  (many  of  whom  are 
to  l>e  ascertained  as  the  funds  of  the  charity  increase,) 
have  advantages  provided  for  them  by  the  founders, 
this  Court  has  jurisdiction,  and  ought  to  exercise  it  for 
their  protection.    They  cited  Green  v.  Rutherforth(a); 
-22ar   parte  Berkhampstead  Free  School  (6);  Attorney- 
^r^neral  v.  Wyggeston  Hospital  (c) ;    Attorney-General 
v-    Jirowne's  Hospital (d);    Attorney- General  v.  Prety- 
***c*n(e);  Attorney -General  v.  Archbishop  of  Yorh(f)\ 
-^tttrrney-General  ▼•  Earl  of  Clarendon(g). 

Sir  F.  Kelly,  Mr.  fiovpell,  and  Mr.  Hawlinson,  for 

**»  Earl  of  Guildford,  the  master  of  St.  Cross.    The 

°**arter  of  1151  was  not  the  original  charter  of  founda- 

*l°n.     The  charity,  even  then,  was  one  of  ancient  date, 

***d  its  ordinances  could  only  be  ascertained  by  pre- 

Bcr>ptioo  and  usage.    These  ordinances  may  have  been 

Modified  in  consequence  of  subsequent  grants  to  the 

c«arity ;  but  the  rules  and  regulations  under  which  the 

^^nues  were  or  are  now  raised  and  applied  must  be 

8°vemed  by  usage.    Accordingly,  the  Consuetndinarium 

*&*  framed  upon  and  in  accordance  with  the  prevailing 

ll8ages,  without  favour  or  partiality  for  any  party.    This 

(toc|HHent,  though  not  a  statute,  but  only  a  record  of 

ancient 
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ancient  usage,  embodied  the  rules  by  which  the  hos- 
pital was  governed,  in  all  probability  from  its  com- 
mencement. It  was  made  on  sufficient  and  proper 
authority,  and  the  rules  therein  laid  down  or  expressed 
are  not  at  variance  with  the  objects  of  the  foundation, 
nor  illegal  or  invalid  ;  neither  are  they  inadequate  or 
improper  for  the  present  regulation  of  the  foundation  or 
charity,  or  for  the  distribution  and  application  of  the 
increased  rents.  The  general  expressions  in  the  original 
document  are  not '  to  be  taken  or  understood  in  their 
widest  and  most  extended  sense,  but  some  limit  must 
be  fixed  which  may  serve  as  a  guide  to  the  mode  of 
regulating  the  hospital  and  its  income.  The  hospital, 
being  endowed  with  complete  powers  of  self-govern- 
ment under  episcopal  supervision,  had,  by  its  consti- 
tution, the  means  and  the  authority  to  fix  this  limit, 
and  accordingly  did  fix  it  by  this  document  denomi- 
nated the  Consuetudinariutn,  which  has  ever  since 
been  acted  upon  ;  and  the  present  master,  when  ap- 
pointed, in  1808,  adopted  the  established  practice,  or 
if  he  made  any  alteration,  it  was  not  for  his  own  benefit 
but  for  the  improvement  of  the  condition  of  the  poor 
provided  for  by  the  charity.  He  applied  the  revenues 
of  the  hospital  to  the  repairs  of  the  buildings  and  the 
maintenance  of  the  house,  and  he  thereout  provided  for 
the  maintenance  of  the  members  of  the  foundation  ac- 
cording to  the  charters  and  the  established  usage ;  but 
having  amply  provided  for  those  objects,  he  thought 
he  was  entitled  to  do  that  which  his  predecessors, 
divines  of  exemplary  piety  and  learning,  had  done,  and 
he  applied  to  his  own  use  the  surplus  revenues;  this 
he  was  justified  in  doing  so  both  by  usage  and  autho- 
rity; Thetford  School  Case  (a);  Attorney-General  v. 

The 
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The  Mayor  of  Bristol  (a);  Attorney- General  v.  Gas- 
coigne(b);  Attorney-General  v.  Brazen  Nose  College, 
Oxford  (c) ;  Attorney-General  v.  The  Cordwainers9 
Company  (d);  Attorney- General  v.  Dulwich  College(c) ; 
Attorney-General  v.  The  Fishmongers9  Company  (/) ; 
Attorney- General  v.  The  Grocers'  Company  (g) ;  At- 
torney-General v.  Smythies  (A) ;  Jack  v.  Burnett  (i); 
Tanner's  Notitia  Monastica,  Hampshire,  St.  Cross  (k)  ; 
6  Dugdale's  Monasticon  (I) ;  Ayliffes  Par  ergon  (m). 
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As  to  the  foundation  of  Noble  Poverty,  it  is  very 
doubtful  whether  it  was  ever  founded,  or  whether  any 
charter  was  ever  granted  to  it;  but  assuming  this  to  be 
so,  it  has  long  since,  and  at  some  remote  period  not 
now  known,  ceased  to   exist,  and  it  is  not  unreason- 
able to  suppose,  that  the  Crown  might,  by  a  new  charter, 
lave  granted  the  property  originally  designed  for  it  to, 
mod  have  directed  it  to  be  amalgamated  with,  St.  Cross. 
"The  King  v.  Pasmore  (n);  The  King  v.  Sir  R.  Atkins  (o); 
Chitt.  Prerog.  Cr.  (p).     But  however  that  may  be,  the 
property  of  Noble  Poverty,  given  by  the  cardinal  and 
sow  remaining  in  the  possession   of  the  master  and 
^brethren,  was  by  the  charter  of  3rd  January,  1445,  and 
24th  July,  1446,  appropriated  to  them  for  their  own 
proper  use,  and  the  Crown  had  no  power  to  enable 
Sishop  Wayneflete  to  grant  it  to  the  corporation  of  Noble 
-Poverty.     Neither  can  the   founder,  whqn  once   the 

charity 
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charity  has  been  incorporated,  alter  the  number  of  its 
members  or  impose  new  charitable  objects  upon  it; 
Attorney-General  v.  Dulwich  College  (a) ;  The  Queen 
v.  Dulwich  College  (4). 

By  the  foundation  of  the  hospital  it  was  endowed 
with  powers  of  continuing  and  governing  itself,  and  was 
placed  under  the  superintendence  and  care  of  the 
Bishop  of  Winchester  for  the  time  being  as  visitor. 
The  charity,  therefore,  is  complete  in  itself,  and  the 
Bishop  of  Winchester,  as  visitor,  has  complete  and  ex- 
clusive jurisdiction,  not  merely  over  the  charity  and  its 
individual  members,  but  also  over  the  estates  and  re- 
venues, including  the  property  of  Noble  Poverty,  which 
is  in  fact  part  of  St.  Cross  and  not  a  separate  institu- 
tion, and  cannot  now  be  dealt  with  or  treated  otherwise 
than  as  part  of  the  original  charity.  The  Court  of  Chan- 
cery,  therefore,  has  no  jurisdiction  in  matters  within 
the  visitatorial  authority  of  the  Bishop;  Philips  ▼. 
Bury(c) ;  Rex  v.  University  of  Cambridge  (Dr.  Bentley's 
Case)(rf);  Parkinson's  Case(e);  Dr.  Walker's  Case(/) ; 
Attorney- General  v.  Price  (g)  ;  Attorney-General  v. 
Smart  (A) ;  Attorney-General  v.  Middleton  (i);  At- 
torney-General v.  Governors  of  Harrow  School  (A); 
Attorney-General  v.  Talbot  (I) ;  Ex  parte  Kirkby  Ra- 
vensworth  Hospital  Case  (in) ;  Attorney-General  v. 
Foundling  Hospital  (n) ;  Attorney-General  v.  Mag- 
dalen  College,    Oxford  (o);    Whiston   v.   Dean    and 

Chapter 
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Chapter  of  Rochester  (a);  The  Sutton  Colefield  Case  (ft)  ; 
Hynshaw  v.  The  Corporation  of  Morpeth  (c) ;  Reg.  v. 
The  Dean  and  Chapter  of  Rochester  (d) ;  Reg.  v.  The 
Dean  and  Chapter  of  Chester  (e) ;  Morice  v.  Bishop  of 
Durham  (f);  Co.  Litt.(g);  Shelf,  on  Mortmain  (A); 
2  Story,  Eq.  Jur.  (t) ;  1  Black.  Comm.  (A) 


1863. 


In  the  reign  of  Henry  the  Eighth,  no  doubt,  the 
hospital  was  visited  by  Thomas  Cromwell,  by  virtue  of 
a  commission  from  the  king ;  but  that  must  have  been 
under  the  provisions  of  the  stats.  26  Hen.  8,  c.  21,  s»20, 
and  26  Hen.  8,  c.  1,  and  not  by  reason  of  any  positive 
right  in  the  king  as  visitor.  Besides,  the  hospital 
is  within  the  exemptions  of  stmt.  43  JEUiz.  c.  4,  and 
comprises  governing  powers  within  itself,  so  that  the 
Court  of  Chancery  has  no  jurisdiction  over  it  or  its 
revenues,  that  jurisdiction  being  vested  either  in  the 
Bishop  of  Winchester,  as  diocesan,  or  in  the  Queen's 
Bench ;  The  King  v.  Bishop  of  Chester  (I) ;  The  King 
v.  Bishop  of  Durham  (m).  And,  in  the  absence  of  any 
evidence  to  the  contrary,  whenever  a  visitor  is  ap- 
pointed, the  presumption  always  is,  that  he  is  a  general 
visitor  ;  St.  John's  College,  Cambridge,  v.  Todding- 
ton(n);  The  King  v.  Bishop  of  Worcester  (p) ;  and 
the  Courts  will  never  anticipate  the  judgment  of  the 
visitor  or  restrict  him  in  his  jurisdiction ;  2  Bac. 
Abr.(p);  Attorney-General  v.  Talbot  (q).  If  any 
doubt  however  should  exist,  the  Court  of  Chancery 

can 


(a)  7  Hare,  532, 558. 

(b)  Duke,   Ch.  V*.  (Bride.) 
642. 

(c)  Duke,  Ch.    Us.  (Bridg.) 
242. 

(d)  20  L.J.(N.  S.)  Q.B. 467. 

(e)  15  Q.  B.  Rep.  513. 
(/)  10  Vet.  540. 

(g)  Sect  135,  p.  95  a. 
(A)  Pages  268,  334. 


(i)    Page  366. 
(k)  Pages  470, 480,  483. 
(/)   2  Stra.  797. 
(to)   1  Burr.  567;  2  JTen.296. 
(n)  I  Burr.  200;  1  Ken.  461. 
(o)  4  M.  Sf  S.  415;  1  Burn's 
Eec.  I*w,  439  c. 
(  p)  Page  282. 
(q)  3  J/fc.674;  1  Vet.  ten.  78. 
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can  never  determine  who  is  visitor ;  The  King 
Bishop  of  Ely  (a). 

In  the  next  place,  there  is  ground  for  conk 
that  this  is  an  ecclesiastical  benefice  sinecure,  am 
out  any  obligation  on  the  master  to  account  It 
the  description  of  persons  who  are  members 
charitable  or  other  corporation,  but  the  purpose 
institution,  which  characterizes  it  as  being  a 
spiritual  foundation ;  that  is,  the  spiritual  chara 
corporations  is  not  to  be  judged  of  by  the  lay  < 
ritual  character  of  the  members,  but  by  the  objc 
purpose  to  which  it  is  appropriated  and  of  whic 
intended  to  carry  out  and  the  manner  in  which 
been  dealt  with  ;  Grendon  v.  Bishop  of  Lincoln 
Roll.  Abr.  (c);  Watson's  Clergyman's  Law  (d).  N 
mastership  of  St.  Cross  is  shown  to  be  an  eccles 
benefice  sinecure,  because,  for  centuries,  it  ha 
held  by  beneficiaries  appointed  by  the  canonical 
of  collation,  institution  and  induction,  with  three 
tions,  and  those  subsequent  to  the  commission  iss 
William  de  Wykeham.  It  must,  therefore,  be  pre 
to  have  been  an  ecclesiastical  benefice  by  the  c 
charter  of  foundation,  which  is  now  lost,  or  at  any 
have  had  its  inception  in  a  legal  origin  ;  Attorn 
neralv.  Murdoch(e);  Attorney- General  w.Middlei 
Queen's  College  Case  (g) ;  and  in  such  a  case  the 
of  centuries  is  not  to  be  lost  sight  of,  not  mere 
guide  to  the  original  purpose  of  the  foundation,  t 
to  explain  anything  in  the  charters  that  may  r 
considered  ambiguous ;  Mayor  of  Kingston-upon- 

H 


(a)  1  Wils.  266 ;  1  W.  BL  52. 
(6)  Plouxl.  493. 
(c)  Page  811. 
(<*)  Page  28. 


(e)  1  De  G.  M.  *  C 

Hare,  445. 
(/)  2  Vet.  sen.  327. 
(g)  Jac.  1. 
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JdTcrrner  (a) ;  Jenkins  v.  Harvey  (6);  Attorney- General 
v.     The   Mayor  of  Bristol  (c) ;    CAarf  v.    Tilsed  (d). 
Besides,  the  mastership  has  been  exchanged  for  bene- 
fices,   which  it  could  not  have  been   had  the  founda- 
tion been  lay ;  Co.  Litt.  (e) ;  1  Bl.  Comm.  (/) ;  1  Kyd 
o»  Corp.  (g).     It  has  also  been  held  in  commendam  by 
bishops,  and  been  the  subject  of  royal  presentation  on 
advancement  to  bishoprics  and  of  archiepiscopal  options. 
The    interference  of  the  Ecclesiastical  Courts  with  the 
affairs  of  the  Hospital  of  St.  Cross  also  proves  it  to  be 
ai^  ecclesiastical  corporation  and  not  a  lay  charity,  espe- 
Cl^-lly  as  the  Courts  of  Chancery  and  common  law  had 
ai:*ciently  a  jurisdiction  over  lay  charities  not  having  a 
&e*icral  visitor;  2  Story,  Eq.  Jur. (A) ;  3  BL  Comm.(i); 
^pence,  Eq.  Jur.(k).      And  lastly,  the   Bishop   of 
*9ichester  had  always  possessed  canonical  jurisdiction 
-Y  the  hospital,  and  therefore  it  must  be  an  eccle- 
&tical  benefice ;    Sutton's  Hospital  Case  (/) ;  Lynde- 
*c*c>«3aV*  Provinciate  (m) ;  1  Bla.  Comm.  (n)  ;  2  Kyd  on 
°^p.  (o).     But  supposing  the  master  to  fail  upon  the 
J^^^i^Us  already  urged,  lapse  of  time  will  operate  as  a 
^**  to  the  relief  sought  though  in  the  case  of  a  charity, 
**^J,  unless  in  cases  of  express  trusts,  the  Statute  of 
*  habitations  (3  &  4  Will.  4,  c.  27)  will  operate  as  a  bar 
^^*       may  claim  ;  Commissioners  of  Charitable  Donations 
'  Bequests  v.  Wybrants  (p). 
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-4Kb  to  leasing  the  charity   estates,  usage  will  also 

prevail 


C<»)  l  Coup.  102. 
-XtS*)  1    Cr.  M.  $  JR.  877;  5 
"*<3r*~*>.  326. 

S«0  2  Jac.ifW.  314. 

C«*)2  Brod.  *  B.  403. 

<«)  Page  342  a. 

K^JT)  Pages  470,  483. 


<j)hp» 


Sixth  edit.,  pp.  566,  570, 


i.  1143,  1147. 
(i)  Page  427. 
(k)  Page  555. 
(/)  10  Co.  31  a. 
(m)  Page  151. 
(n)  Page  480. 
(o)  Page  180. 
(p)2  Jon.  $  La.  195. 
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Cross  (a). 

Lastly,  the  information,  in  case  of  St.  Cross  an<j 
Noble  Poverty  being  distinct  corporations,  is  multi- 
farious ;  Turner  v.  Robinson  (b) ;  Marcos  v.  Pebrer(c) ; 
Attorney  ^General  v.  The  Corporation  of  Carmarthen(d)\ 
Attorney-General  v.  Goldsmiths*  Company  (e);  Sal 
vidge  v.  Hyde(f);  Attorney-General  v.  St.  John* 
College,  Cambridge  {g) ;  Campbell  v.  Afackay(h);  At- 
torney-General v.  Corporation  of  Poole  (t);  Plumbt 
v.  Plumbe(k);  Salomons  v.  Laing(l);  Inman  ▼. 
TPi?arifljr  (m) ;  Whaley  v.  Dawson  (n) ;  Jtft(/".  JPZ.  (o) ; 
1  Dan.  CA.  Pr.  (p) ;  S*.  £y.  P/.  (?).  But  an  objec- 
tion of  this  kind  could  not  be  taken  by  the  answer; 
Greenwood  v.  Churchill  (r)  ;  Benson  v.  Hadfield  (*). 

They  also  referred  to  stats.  8  Edw.  3,  Ass.  pi.  29, 

c.  31  ;  25  Edw.  3,  st.  6;  27  Edw.  3,  st.  1,  c.  1;  38 

-Bfo.  3,  st.  2,  c.  1 ;  38  Edw.  3,  st.  2,  c.  4 ;  2  Hen.  5, 

c.  1  ;  31  jfifew.  8,  c.  13;  37  Hen.  8,  c.  4;  1  jEou?  6, 

c.  14;  21  Hen.  8,  c.  13,  s.  7 ;  26  Hen.  8,  c.  3;   2  &  3 

Ph.  &  M.c.4;    1  £«z.  c.  4,  ss.   16,  17,  21,  23 ;    25 

Hen.  8.  c.  14;    1  Eliz.  c.  1,  ss.  16,  17;  3  &  4  Vict 

c.  113,  s.65;  14  &  15  Vict.  c.  104. 

Mr 

(a)  3  Mer.  524.  w>m.  Parr  v.  Attorney-General 

(6)  1  5.  *  S/m.  313;     5.  C.  8  C/.  £  F.  409. 

nom.    Turner  v.    Double  day,   6  (A)  4  F.  £  C.  345. 

Aifldd.  95.  (/)  12  Beau.  339. 

(r)  3  Sim  466.  (m)  3  DeG.Sf  Sm.  729. 

(a*)  Coo/).  30.  (n)  2  Sch.  *  Lef.  370. 

(0  5  Sim.  670.  (o)  Page  181.  * 

(/)  Jar.  151.  (/>)  Page  320. 

(g)  7  Sim.  241.  (o)  Page  190. 

(A)  1  Myl.  $  Cr.  603  ;  7  Smii.  (r)  1  Myl.  $  C.  559. 

564.  (5)  4  Hare,  32;  5  Beat.  546. 

(i)  4  Afy/.  *  Cr.  17;  S.  C. 
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Mr.  12.  Palmer  and  Mr.  Hob  house,  for  the  Bishop  of 
Winchester,  contended,  that  he  had  power  not  merely  to 
see  the  statutes  and  ordinances  carried  into  execution, 
bat  to  make  new  ones ;  and  they  relied  on  the 
uniform  presentation  by  him  to  the  churches  given  for 
the  support  of  the  hospital  and  of  Noble  Poverty  as 
establishing  his  right  to  the  patronage. 


The 

Attokmy- 

Gembral 

v. 
St.  Cbom 
HotpitaL 


The  Attorney  ^General,  in  reply.     The   Bishop  of 
Winchester  has  no  power  to  make  new  statutes,  and, 
even  if  he  had,  the  bishop  for  the  time  being,  by  his 
confirmation  of  the   Consueludinarium,   provided,  that 
nothing  therein  should  derogate  from  the  statutes  of  the 
founder  if  any  such  should  appear;  and  the  provisions 
in  that  document  are  entirely   at  variance  with  the 
foundation,  though,  no  doubt,  the  parties  who  framed  it 
alleged  to  the  bishop  that  no  statutes  could  be  found — 
a  statement  which  they  knew  to  be  untrue.    But  the 
question  is  put  beyond  dispute  as  to  the  nature  of  the 
charity;  first,  in  1373,  by  the  pope's  commission;  and 
again,  in   1561,  by  the   Court  of  Exchequer,   whose 
decision  is  a  direct  authority  against  the  master.    The 
foundation  is  therefore  intended  for  the  poor,  under  the 
Jurisdiction  of  the  bishop,  who  is  to  admit  the  prior ; 
but  that  person  is  not  directed  to  be  an  ecclesiastic. 
All  the  saving  clause  does  is  merely  to  give  the  bishop 
the  power  of  appointing   the   poor.    Then  the  word 
*'  canonically,"  usually  prefixed  to  the  institution  of  the 
parson,  is  not  so  in  the  case  of  the  master.    The  mode 
of  appointment  is  nothing,  the  bishop  is  accustomed 
to  certain  forms,  and  uses  them  whether  they  are  re- 
quired or  not.     A  simple  appointment  under  the  bishop's 
land,  without  induction,  would  be  a  good  appointment, 
»nd  Lord  Guildford  himself  denied  the  mastership  to  be 
»n  ecclesiastical  benefice.  He  was  admitted  and  inducted 

to 
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to  the  mastership  but  not  to  the  rectory  of  St.  Faith  as 
his  predecessors  were,  and  took  the  tithes  and  accounted 
for  them  to  the  hospital ;  and  as  to  Noble  Poverty \ 
suppose  the  crown  had  no  power  to  enable  Bishop 
Wayneflete  to  grant  the  property  to  it,  still  there  is  a 
trust  vested  in  the  master  and  brethren,  for  the  churches, 
&c.  were  given  to  them  "for  the  charges  and  works  of 
piety  aforesaid." 


August  1.  The  Master  of  the  Rolls. 

The  object  of  this  information  is  to  obtain  a  decree 
for  the  regulation  and  future  management  of  two  chari- 
ties, which  have  been  practically  united  together  since 
the  institution  of  the  latter  charity,  under  the  title  of 
"  The  Hospital  of  St.  Cross  at  Winchester"  and  for  the 
application  of  the  funds  belonging  respectively  to  each 
of  the  charities. 


The  Hospital  of  5/.  Cross  itself  was  founded  by 
Henry  of  Blois,  some  time  in  the  twelfth  century.  The 
charity  or  almshouse  of  Noble  Poverty  was  created  by 
Cardinal  Beaufort,  sometime  in  the  year  1446.  In  the 
year  1696,  a  document,  called  the  "  Consuetudinarium" 
was  drawn  up  by  the  master  and  brethren,  and  assented 
to  by  the  Bishop  of  Winchester,  which,  in  effect  (subject 
to  the  support  of  thirteen  brethren,  and  forty  poor  men, 
and  two  chaplains,  and  the  repairs  of  the  building),  gives 
all  the  revenues  to  the  master.  This  has  been  acted 
upon  from  that  time  to  the  present ;  and  the  object  of 
this  information  is,  to  put  an  end  to  this  system,  and  to 
obtain  the  application  of  the  revenues  to  purposes  of 
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arity,  and  to  regulate  this  application  by  schemes  pro- 
rly  adapted  for  this  purpose. 

The  defence  is,  first,  that  these  funds  were  not  wholly 
voted  to  charity ;  secondly,  that  if  they  were,  the  prac- 
e,  which  has  subsisted  for  above  a  century  and  a  half, 
jst  prevail ;  and  thirdly,  that  this  Court  has  no  juris- 
:tion  in  the  matter,  inasmuch  as  the  Bishop  of  Win- 
ester  is  the  special  visitor,  and  that  he  alone  can  be 
plied  to,  and  is  able  to  control  or  redress  the  miscon- 
ct,  if  any  exist,  in  the  charity ;  and  as  a  branch  also 
that  latter  proposition,  it  is  contended,  that  this  is  an 
clesiastical  benefice. 


1863. 


It  will  be  convenient  to  consider  each  of  these  chari- 
«  separately,  with  reference  to  these  questions.  The 
ospital  of  St.  Cross  was  founded  by  Henry  de  Blois, 
shop  of  Winchester,  sometime  in  the  twelfth  century ; 
lether  there  was  an  earlier  foundation,  or  at  what 
act  time  it  was  established,  does  not  appear  to  me  to 
:  material.  [His  Honor  stated  the  charter,  and  re- 
rred  to  the  passage  "  Alia  quoque,"  $t.] 

If  there  had  been  nothing  more  in  the  case  than  this 
►cument,  there  could,  in  my  opinion,  have  been  no 
>ubt  or  question  on  the  matter.  This  is  as  clear  and 
stinct  a  trust  for  the  general  support  of  charity  as 
er  was  created.     The  daily  experience  of  this  Court 

charity  matters,  rarely  meets  with  a  case  of  a 
earer  and  more  distinct  trust,  or  one  which,  in  my 
union,  is  less  open  to  contest.  It  is  necessary,  no 
>ubt,  to  examine  the  subsequent  proceedings;  but  if 
ere  be  nothing  to  recall  or  alter  this  charter,  this  is, 

my  opinion,  as  plain  a  charitable  trust  as  can  be 
a  ted,  and  one  which  it  is  incumbent  on  this  Court  to 
irry  into  effect. 

The 


460 


\ 


1853. 


CASES  IN  CHANCERY. 

The  records  of  the  subsequent  events  attending  this 
charity  are  interesting,  as  displaying  the  natural  ten- 
dency to  decay  or  perversion,  which  affects  all  institu-  - 
tions  of  this  description ;  but  more  strikingly  in  the  - 
present  case,  than  in  most  of  those  which  I  can  call  to* 
mind. 

In  April,  1185,  a  dispute  having  apparently  aris 
between  the  Bishop  of  Winchester  and  the  Brethren  < 
the  Hospital  of  St.  John  of  Jerusalem,  an  agreements  mnt 
was  entered  into,  by  which  the  patronage  of  the  hospit&ML^al 
was  transferred  to  the  bishop,  and  the  recital  clearing  Jy 
confirms  the  original  trust.  In  1189,  a  charter  wa^^Bs 
granted  by  Richard  the  First,  granting  the  hospital^ 
back  again  to  the  Brethren  of  St.  John  of  Jerusalem 
but  repeating  the  original  trusts,  and  especially  the  con 
eluding  one  of  the  original  charter. 

In  the  years  1332,  1336  and  1337,  a  sequestrations  « 
and  a  commission,  and  various  proceedings  thereunder— » 
took  place,  for  the  purpose  of  ascertaining  whether  tbm*  * 
hospital  was  free  from  the  cure  of  souls,  which  it 
established  to  be,  and  which  I  shall  have  occasion  tc^-*° 
refer  to  in  the  latter  part  of  my  judgment.     Consider" ar  ar- 
able irregularities  appear  to  have  crept  into  the  adminis-<^K  J»- 
tration  of  the  hospital  at  this  period,  and  most  of  tb»^=i>e 
revenues  were  taken  by  the  master  and  applied  by  hinc** -*01 
for  his  own  use,  and  little  given  to  the  charitable  pur-*-*  Mt~ 
poses  for  which  it  was  originally  founded.  At  this  time^^  ^^ 
William  of  Wykeham,  a  man  of  great  energy  and  zeaL  S  &h 
to  whom  this  country  is  deeply  indebted  for  the  wc—^****' 
cessful  exertions  and  sacrifices  he  made  to  promote  educa-J 
tion,  was  Bishop  of  Winchester.    He  thereupon  claime 
the  right  of  visitation,  and  called  on  the  master  to  ac—  ^*" 
count  for  his  administration  of  the  charity.    William  d&^^e 
Stowell,  the  then  master,  apparently  in  the  first  instanc^^^? 

resistecry 
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resitted  this  right,  but  afterwards  read  his  renunciation 
and  submission,  which  is  important,  as  being  a  strong 
confirmation  of  the  original  document. 

This  is  the  first  document  which  I  have  met  with 
which  contains  a  word  about  the  master  or  his 
emoluments,  and  here  it  is  only  as  subordinate  to  and 
for  the  purpose  of  effecting  the  main  object  of  the 
charity. 

However,  Sir  Roger  de  Clowne,  who,  I  presume,  was 
the  immediate  successor,  resisted  the  authority  of  the 
bishop,  and  a  sentence  having  been  pronounced  against 
him,  he  appealed  to  the  Pope,  who  thereupon  issued  his 
bull,  appointing  a  commission  to  inquire  into  the  matter 
and  decree  what  should  be  just.  The  proceedings  under 
this  commission  are  preserved  and  produced ;  the  evi- 
dence under  it  was  taken  much  in  the  same  manner 
and  as  minutely  as  depositions  in  a  modern  suit  The 
commissioners  appear  to  have  called  the  parties  before 
them,  to  be  examined  as  witnesses,  and  their  evidence  is 
preserved.  After  which,  they  made  a  decree,  which  is 
also  preserved,  by  which  they  decree,  that  the  master 
shall  take  an  oath  to  make  an  inventory,  and  render 
an  account  of  his  administration  to  the  diocesan ;  and 
the  decree  specifies  that  the  trusts  of  the  property 
are,  for  the  maintenance  of  four  priests,  three  secular 
clerks,  and  one  hundred  poor  men ;  it  repeats  the  origi- 
nal trusts,  and  finally  condemns  Sir  Roger  de  Clowne  in 
costs.  I  think  it  unnecessary  to  go  into  any  details  of 
the  evidence  given  before  this  commission  on  the  sub- 
ject now  before  me ;  but  it  cannot  fail  of  striking  any 
one  as  a  singular  circumstance,  that  the  very  question 
which  is  now  tried  before  me,  was  tried  nearly  500 
years  ago,  under  a  commission  appointed  by  the  Pope, 

on 
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on  a  claim  then  as  now  advanced  by  the  master  to  take 
the  revenues  of  the  charity  to  his  own  use. 

There  are  no  documents  that  have  a  material  bearing 
on  this  subject  from  this  time  until  the  4th  of  Elizabeth, 
in  1561,  when  a  transaction  took  place  strongly  con- 
firmatory of  the  original  charter.  [His  Honor  next 
stated  the  proceedings  in  the  Exchequer,  in  the  4th  of 
Elizabeth  (1561),  under  which  the  hospital  was  released 
from  first  fruits  and  tenths,  on  the  ground  of  its  being 
a  hospital  for  the  poor."]  During  the  whole  of  this  time, 
not  a  single  fact  favourable  to  the  case  of  the  Defendants 
occurs,  but  every  fresh  proceeding  appears  to  contain, 
if  confirmation  were  wanting,  the  trusts  of  the  original 
charter.  [His  Honor  next  stated  the  statute  of  \8th  of 
Elizabeth,  avoiding  the  leases  granted  by  the  hospital.] 
It  is,  therefore,  impossible  to  conceive  that  a  stronger  or 
more  singular  continuance  of  stringent  measures,  for  the 
purpose  of  preserving  this  hospital  for  the  benefit  of 
the  poor,  could  have  been  devised,  than  those  which 
were  put  in  force.  Not  only  is  there  here  an  original 
trust,  which  is  plain,  but  it  is  repeated  over  and  over 
again.  Notwithstanding  this  repetition,  about  200  years 
after  its  foundation,  the  master  endeavours  to  appro- 
priate its  revenues  to  his  own  use ;  this  is  defeated  by 
William  of  Wyheham,  after  severe  litigation  and  an 
appeal  to  the  Pope,  and  the  trusts  are  re-established. 
This  attempt  is  repeated  in  the  reign  of  Queen  Eliza- 
beth, when  an  Act  of  Parliament  was  passed,  defeating 
the  attempt  again,  and  prohibiting  it  for  the  future. 

It  might  have  been  expected,  that  the  master  of  the 
hospital,  for  the  time  being,  would  at  length  have  been 
satisfied  with  these  attempts  and  failures ;  but  this  is 
not  so,  and  in  the  year  1696  (120  years  after  this  act 
of  Elizabeth  had  passed),  one  of  the  most  extraor- 
dinary 
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dinary  documents  that  ever  was  produced,  and  relied 
upon  iu  a  court  of  justice,  is  produced,  and  this  is  the 
document  called  the  Consuetudinarium.    This  document 
begins  by  reciting,  that  search  had  been  made  amongst 
the  records  of  the  hospital,  and   that  no  statutes  or 
traces  of  any  statutes  could   be  found,  directing  the 
government  and  regulations  thereof.     At  the  time  they 
wrote  this  recital,  they  had  in  their  possession  a  copy 
of  the  sentence  against  Sir  Roger  de  Clowne  ; — a  copy 
of  the  bull  of  Pope  Gregory,  respecting  the  abuses 
introduced  by  the  master  of  the  hospital,  by  the  appro- 
priation of  its  revenues,  and  appointing  a  commission 
to  inquire  into  the  same ; — they  had  also  a  copy  of  the 
proceedings  and  evidence  under  the  commission;  besides 
which  they  had  various  documents,  to  which  I  shall 
shortly  refer,  relative  to  the  establishment  of  the  alms- 
house  of  Noble  Poverty.  These  documents,  then  and  now 
in  their  possession,  containample  evidence  of  the  original 
rules  and  statutes,  showing  the  object  and  destination 
of  the  charity  to  have  been  the  very  opposite  of  that  to 
which  they  were  about  to  convert  it.     The  continuation 
of  this  document  is  of  a  piece  with  the  opening.     It 
recites,  that  it  had  been,  time  out  of  mind,  governed  by 
customs  taken  out  of  and  in  pursuance  of  the  grants 
of  the   founders,   the  interpretation   of    which   might 
occasion  differences  between  the  master  and  brethren, 
^.nd  in  order  to  prevent  which,  the  master  and  brethren 
tad  agreed  on  what  the  custom  was,  and  thereupon 
they  set  forth  a  detailed  account,  and  ask  the  Bishop 
of  Winchester  to  sanction  the  custom  so  ascertained. 
Thereupon  they  proceed  to  settle  the  custom,  or  rather 
distribution,  of  the  revenues  of  the  charity,  in  elaborate 
detail,  according  to  their  own  will  and  pleasure.    Of  the 
previous  existence  of  this  custom  or  mode  of  distribu- 
tion, no  evidence  or  trace  of  evidence  is  given,  except 
that  the  steward,  who  had  had  thirty-six  years'  expe- 
rience, 
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rience,  is  said  to  have  declared  that  it  was  so,  while  this 
distribution  and  alleged  custom  was  in  direct  violation 
of  an  Act  of  Parliament  passed  120  years  before,  and 
in  direct  opposition  to  the  evidence  and  documents  then 
in  their  own  custody,  which,  it  is  the  most  favourable 
construction  to  put  on  their  conduct  to  say,  they  did  not 
think  fit  to  refer  to  or  to  ascertain  the  contents  of. 


A  more  barefaced  and  shameless  document  than  this 
Consuetudinarium  could  not  well,  in  my  opinion,  have 
been  framed,  nor  could  a  more  manifest  and  probably 
wilful  breach  of  trust  have  been  committed  by  the 
master  and  brethren.  The  bishop  who  ratified  this 
document  did  so  with  great  propriety.  He  knew,  and 
could  know  nothing  upon  the  subject;  he  trusted  to 
the  word  of  the  master  and  brethren,  but  he  gave  his 
confirmation  so  qualified  as  not  to  be  in  derogation  of 
the  statutes  of  the  founder,  if  these  should  afterwards 
be  discovered. 


Since  that  time,  to  the  filing  of  this  information,  the 
hospital  has  continued  to  be  carried  on,  according  to 
this  glaring  and  (as  I  think)  discreditable  breach  of 
trust,  not  certainly  without  warning,  which  has  been 
given  from  various  sources,  amongst  which  I  may  refer 
to  a  striking  opinion  of  Sir  William  Wynne. 

To  say  that  a  practice  so  created,  and  under  such 
circumstances,  merely  because  it  has  continued  for  a 
century  and  a  half,  is  to  prevail  against  the  manifest 
trusts  imposed  by  the  original  foundation,  would  be 
contrary  to  the  doctrine  daily  enforced  by  this  Court, 
and  would  be  to  give  a  direct  premium  to  fraud  in  the 
administration  of  charities.  Presumption  arising  from 
time  has  nothing  to  do  with  this  case.  Undoubtedly, 
where  the  whole  origin  of  a  charity  or  a  right  is  lost  in 
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obscurity,  the  Court  will  presume,  from  the  uniformity 
of  £,he  practice  or  use,  that  it  is  in  accordance  with  the 
original  foundation  or  right,  and  will  presume  whatever 
may  be  necessary  to  give  it  validity.  So  here,  if  the 
reoit^als  contained  in  the  Consuetudinarium  had  been 
triae,  and  there  was  no  trace  by  which  it  could  be 
discovered  whether  the  original  foundations  were  for 
cHax-ity  generally,  or  merely  to  support  a  master  and  a 
few  "brethren,  the  presumption  would  have  been,  that 
ttie  practice  was  in  accordance  with  the  will  of  the 
■**"•**»  cJer;  but  when  the  real  origin  is  shown  and  clearly 
BAoeviained,  nothing  can  be  presumed  to  the  contrary 
°^    tiiat  which  is  established  by  evidence. 


1853. 


1*he  remaining  part  of  the  case,  as  to  this  charity, 

re*^tjes  to  the  jurisdiction  of  this  Court    And  first,  I 

1X1  **«*  state  my  inability  to  concur  in  the  result  to  which 

*   ^-*ia  endeavoured  to  be  led  by  two  learned  arguments 

from    Mr.  Rawlinson  and  Mr.  Roundell  Palmer,  deli- 

v^*~^cl  for  the  purpose  of  showing  that  this  was  a  spiri- 

_  **^-l   benefice.    A  benefice  is  not  made  spiritual  because 

c^*i  be  held  only  by  a  person  in  holy  orders ;  it  is  the 

°*\§«^ct  for  which  the  house  is  established  that  makes  it 

**   _sI>i  ritual  or  lay  foundation.     If  a  hospital  be  esta- 

*•**«!  for  the  relief  of  the  poor,  and  if  there  be  no 

***"^  of  souls  attached  to  it,  it  is  a  lay  foundation,  although 

^    founder  shall  have  annexed,  as  a  qualification  for 

^   office,  that  no  person  shall  be  master  or  warden  of 

^  ^^oept  a  clerk  in  holy  orders.    That  this  Hospital  of 

^^  *    CVow  was  and  is  a  lay  foundation,  I  consider  to  be 

-         Polished  by  the  original  foundation,  the  proceedings 

.  *"**«&  time  of  William  of  Wykeham,  and  by  those  in  the 

„*=>**   of  Queen  Elizabeth.     I  have  already  stated  the 

&**aal  foundation,  and  the  proceedings  in  the  Exche- 

i     ^*    in  the  reign  of  Queen  Elizabeth,  and  a  document 

^-^e  time  of  William  of  Wykeham,  which  also  esta- 
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Court  to  enforce  the  trusts,  so  far  as  they  relate  to  the 
original  charity  or  Hospital  of  St.  Cross. 

I  have  refrained  from  saying  anything  hitherto  re- 
specting "  The  Almshouse  of  Noble  Poverty/*  to  found 
which,  this  hospital  was  endowed  with  a  large  portion 
of  its  present  possessions  by  Cardinal  Beaufort,  in  the 
reign  of  Henry  the  Sixth  ;  and  I  think  it  unnecessary  to 
go  through  the  documents  in  detail,  for  this  (as  it  ap- 
pears to  me)  very  obvious  reason,  that  the  observations 
I  have  made,  with  regard  to  the  original  charity,  apply 
with  still  greater  force  to  that  charity.  In  truth,  it  has 
scarcely  been  contended  by  the  Defendants,  that  this 
charity,  if  it  really  was  established,  must  not  be  carried 
into  effect  by  this  Court,  for  the  main  grounds  of  de- 
fence, resisting  the  interference  of  this  Court  to  regulate 
the  original  charity,  and  which  I  may  call  the  Hospital 
of  St.  Cross  proper,  are  not  applicable  to  this  super- 
added charity.  In  truth,  the  arguments  against  the 
the  jurisdiction  of  this  Court,  with  respect  to  the  pro- 
perty arising  from  the  grants  to  endow  and  establish 
this  charity  of  Noble  Poverty,  seem  to  me  to  resolve 
themselves  into  this,  that  from  the  absence  of  all  re- 
cords, it  must  be  presumed,  that  the  almshouses  were 
never  established  in  reality,  and  that  therefore  the  lands 
and  possessions  given  for  that  purpose  must  be  con- 
sidered as  an  endowment  of  the  original  hospital,  and 
therefore  as  belonging  to  and  incorporated  with  it.  I  do 
not  concur  in  this  argument ;  and  there  being  clear  evi- 
dence of  this  property  having  been  devoted  to  the  esta- 
blishment and  maintenance  of  a  particular  charity,  which 
was  entrusted  to  the  care  of  the  Hospital  of  St.  Cross, 
of  which  certainly  few  traces  remain,  except  the  large 
possessions  and  the  title  of  it,  although  the  mode  of 
effecting  it  laid  down  by  the  founder  is  lost,  it  is,  in  my 
opinion,  incumbent  on  this  Court  to  settle  a  scheme  for 
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the  future  application  of  it.  But  even  if  I  concurred 
with  the  argument,  and  considered  this  Almshouse  of 
Noble  Poverty  as  a  mere  supplemental  endowment  of 
the  original  charity,  I  should,  for  the  reasons  I  have 
already  stated,  be  of  opinion  that  the  defence  resisting 
the  intervention  of  this  Court  would  fail. 


In  reviewing  this  case,  I  find  it  impossible  not  again 
to  notice  the  singularity,  that  in  1372,  two  hundred  years 
after  the  charity  was  established,  the  master  endeavoured 
to  convert  it  to  his  own  use  and  failed ;  that  in  1576,  two 
hundred  years  later,  the  master  again  attempted  the  same 
course,  and  was  defeated  by  the  statute  of  the  18  Eliz.; 
that  one  hundred  and  twenty  years  later,  in  1696,  the 
master  again  attempted  the  same  course,  with  greater 
success  than  had  attended  the  previous  attempts,  and  suc- 
ceeded in  diverting  the  charity  property  from  its  legitimate 
purpose  for  one  hundred  and  fifty  years.  I  shall  now 
endeavour  to  make  a  decree,  which  shall,  as  plainly  as 
I  can,  but  not  more  plainly  than  has  been  already  done, 
state  the  charitable  nature  of  this  foundation ;  but  look- 
ing at  the  pertinacious  attempts,  so  often  repeated  and 
apparently  with  increasing  success,  I  cannot  but  foresee 
the  possibility,  that  some  century  or  two  hence,  my 
decree  may  be  produced  and  become  the  subject  of  com- 
ment also,  in  the  endeavour  to  defeat  a  fourth  attempt 
by  the  superintendent  of  this  charity  to  pervert  its  reve- 
nues to  his  own  use. 


There  must,  therefore,  be  a  declaration,  in  accordance 
with  the  prayer  of  the  information;  an  injunction  to  re- 
strain the  future  granting  of  leases  on  fines ;  a  reference 
to  inquire  what,  if  any,  steps  should  be  taken  in  refe- 
rence to  these  leases  now  in  existence,  but  originally 
granted  on  fines,  and  a  scheme  to  settle  the  charities. 

With 
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With  respect  to  the  decree  against  the  Earl  of  Guild- 
ford, personally,  the  Attorney-General  said,  that  he 
would  leave  that  matter  in  the  hands  of  the  Court.  The 
Court,  however,  cannot  go,  in  this  respect,  beyond  the 
prayer  of  the  information ;  and  as  the  information  does 
not  ask  for  any  account  prior  to  the  filing  of  the  infor- 
mation, and  as,  undoubtedly,  the  master  had,  when  ap- 
pointed, a  custom  of  above  one  hundred  years  to  rely 
upon,  although  in  my  opinion  that  custom  originated  in 
fraud  or  wilful  blindness,  I  shall  not  charge  him  with 
the  rents  and  profits  received  prior  to  the  filing  of  the 
information.  But  from  the  date  of  the  information  he 
must  account  for  the  rents  received,  and  he  must  also 
be  answerable  for  keeping  the  buildings  in  a  proper 
state  of  repair,  which  was,  according  to  his  own  con- 
tention, the  Consuetudinarium,  a  duty  which  fell  upon 
the  revenues  of  the  charity,  out  of  the  master's  residue. 
Neither  shall  I  make  him  pay  the  costs  of  the  informa- 
tion ;  of  course,  taking  the  view  I  do,  I  cannot  give  him 
or  the  other  Defendants  any  costs.  The  informant  will 
have  his  costs  out  of  the  charity,  but  no  costs  to  any  of 
the  Defendants. 
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Be  The  NEWCASTLE,  SHIELDS  and  SUNDER- 
LAND  Union  Bank,  and  in  the  Matter  of  the  Wind- 
ing-up Acts,  1848,  1849. 


A  company       fTlHIS  was  a  petition  of  J.  Feather,  a  contributory,  to 

up  in  cham-  ^ave  tn's  banking  company  wound  up.     A  ques- 

bers  ?r?«r  th?  ti°n  was  raised,  whether  the  reference  must  not  neces- 

acts  1848  and 

1849,  instead    sarily  be  made  to  the  Master,  under  "  The  Masters  in 

ofbytheMas-  chancery  Abolition  Act"  (a),  which  prohibits  future 
references  being  made  to  the  Master,  "  except  in  mat- 
ters arising  under  the  Joint  Stock  Companies'  Winding- 
up  Acts,  1848  and  1849." 

Mr.  R.  Palmer  and  Mr.  J.  H.  Palmer,  in  support  of 
the  petition,  asked  that  the  reference  might  be  made  to 
Judges'  Chambers. 

Mr.  Elmsley  and  Mr.  Selwyn,  for  the  Directors. 

The  Master  of  the  Rolls  considered,  that  it  was  not 
imperative  on  the  Court  to  make  such  references  to  the 
Master,  and  he  said  he  would  refer  the  matter  to  his 
own  chambers,  where  it  would  be  more  immediately 
under  his  own  control.  He  accordingly  ordered  "  that 
the  Newcastle  -  upon  -  Tyne,  Shields  and  Sunderland 
Union  Joint  Stock  Banking  Company  should  be  abso- 
lutely dissolved,  as  from  the  31st  of  January,  1853, 
and  wound  up  by  the  Judge  of  the  court  to  whom  this 
matter  was  attached,  under  the  provision  of  the  Joint 

Stock 
(a)  15&16  Vict.  a  80,  s.  10. 
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Stock  Companies' Winding-up  Acts,  1848  and  1849;        1853. 
and  that  in  winding  up  the  same,  regard  should  be  had 
to  the  manner  in  which  the  business  of  the  said  com- 
pany had  been  conducted  since  the  meeting  of  the  share- 
holders of  the  said  company  on  the  29th  day  of  Octo-   Sunderland 
ber,  1847."*  Union  Bank* 


Re  The 

Newcastle, 

Shields 

and 


•  Reg.  Lib.  1852  B,  fol.  302.  The  like  order  was  made  in  the 
Newcastl&vpon-Tyne,  AfC  Marine  Insurance  Company,  Reg.  Lib. 
1853,  fol.  302. 


LONG  v.  WATKINSON. 

rilHE  testator  by  his  will,  dated  in  1848,  directed  his 
executors  to  pay  the  residue  and  remainder  of  his 
estate  and  effects  to  his  sister,  Mrs.  Mary  Fowler,  and 
proceeded : — "  But,  in  case  of  my  said  sister's  death, 
my  instructions  are  then  to  pay  over  all  the  residue 
and  remainder  of  my  estate  and  effects  to  the  executors 
or  executrixes  which  my  said  sister,  Mrs.  Mary  Fowler, 
may  appoint." 

Mrs.  Mary  Fowler  died  on  the  1st  of  January,  1849, 
leaving  Mary  Long  her  sole  executrix,  and  Isabella 
Wathinson  her  sole  residuary  legatee. 

The  testator  died  on  the  25th  of  January  following. 

The  questions  were,  first,  whether  Mary  Long,  the 
executrix,  took  the  testator's  residuary  estate  benefi- 
cially ;  and  if  not,  then,  secondly,  whether  she  held  it 
in  trust  for  the  next  of  kin,  or  for  the  residuary  legatee 
of  the  testatrix. 

Mr. 


1852. 
Feb.  19,  20. 

Where  a  be- 
quest is  made 
by  A.  to  the 
executors  of 
B.,  such  exe- 
cutors hold  it 
in  trust,  and 
to  be  admi- 
nistered as  part 
of  B.'s  assets. 
The  persons 
who  take  it 
beneficially 
take  as  eestuit 
que  trust  and 
not  as  persona 
designate,  and 
it  may  belong 
either  to  the 
creditors,  or  the 
pecuniary  or 
residuary  lega- 
tee or  next  of 
kin  of  B.,  ac- 
cording to  the 
circumstances. 

Evans  v. 
CharteSflAnst. 
128,  is  not  law, 
and  Palinv. 
Hill  cannot  be 
reconciled  with 
the  subsequent 
authorities. 
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1852.  Mr.  Kenyon  S.  Parker  and  Mr.  Shebbeare,  for  the 

Plaintiff,  the  executrix,  contended  she  took  benefi- 
cially, and  distinguished  this  from  those  cases  in  which 
the  word  "  administrator "  was  added.  They  cited 
1  Roper  on  Legacies  (a) ;  Evans  v.  Charles  (b) ;  Bridge  v. 
Abbot  (c) ;  Price  v.  Strange  (d) ;  Sanders  v.  Franks  (e); 
Palin  v.  Hills  (f) ;  Nurse  v.  Oldmeadow(g) ;  Wallis  v. 
Taylor  (A) ;  Long  v.  Blackall  (i) ;  Hinchliffe  v.  West- 
wood  (k) ;  Holloway  v.  Holloway  (J) ;  Daniel  v.  Dud- 
ley (in),   * 

Mr.  Lloyd  and  Mr.  Hardy ,  for  the  residuary  legatee 
of  Mrs.  Mary  Fowler,  contended,  that  she  took  the 
residuary  estate  of  the  testator  as  part  of  the  assets 
of  Mary  Fowler.  They  cited  Graff tey  v.  Humpage  (») ; 
Bulmer  v.  Jay  (©) ;  Morris  v.  Howes  (p)  ;  Sibley  v. 
Cook(q);  Collier  v.  Squire  (r);  Stocks  v.  Dodsley(s); 
Holloway  v.  Clarkson  (£) ;  Allen  y.  Thorp  (u) ;  Smith  v. 
Dudley  (x) ;  Saberton  v.  Skeels  (y)  ;  Attorney-General 
v.  Malkin  (z). 

Mr.  Zee,  Mr.  Eddis,  Mr.  jR.  Palmer,  and  Mr.  If. 
il/.  James,  for  the  next  of  kin  of  Mrs.  Mary  Fowler, 
claimed  the  fund.    They  argued  as  follows : — 

The  executrix  takes  the  property  by  force  of  the 

direction 

(a)  Page  113.  (n)  1  Beav.  46. 

(6)  1  Amt.  128.  (o)  3 %/.<$•*.  197;  4&W.48. 

(c)  3  Bro.  C.  C.  224.  (p)  4  Hare,  599. 

(<*)  6  Madd.  159.  (9)  3  Atk.  572. 

(c)  2  Mo(W.  147.  (r)  3  flaw.  467. 

(/)  1  My/.  $  If.  470.  (•)  1  Keen,  325. 

(g)  5  L.  J.  ( N.  S.)  CA.  300.  (I)  2  ffere,  521. 

(A)  8  Sim.  241.  (u)  7  Bear.  72. 

(i)  3  Fa.  486.  (x)  9  Sim.  125. 

(fc)  2  Dc  G.  4-  S.  216.  (y)  1  Russ.  Sf  M.  587. 

(/)  5  Fe*.  399.  (a)  2  PAW.  64. 
(wi)  1  Phill.  1. 
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direction  to  pay  it  to  her,  and  the  only  question  is,  what        1852. 
is  the  nature  of  the  trust  on  which  she  is  to  hold  it  ?      v^v^/ 
To  entitle  the  residuary  legatee,  she  must  establish  one  °*° 

of  two  things,  either,  that  she  is  the  persona  designate! ,  Watkinson. 
or  that  the  testator's  residuary  estate  formed  part  of  the 
property  which  passed  by  the  will  of  Mary  Fowler  at 
her  death.  Neither  of  these  can  be  established,  and 
the  next  of  kin  are  therefore  entitled.  They  cited 
Ripley  v.  Waterworth  (a) ;  Jennings  v.  Gallimoreijb) ; 
Long  v.  Blackall  (c);  11  Geo.  4  &  1  Will.  4,  c.  40; 
Holloway  v.  Holloway  (d) ;  The  Attorney-General  v. 
Malkin  (e) ;  Cotton  v.  Cotton  (/) ;  Wallis  v.  Taylor  (g) ; 
Easum  v.  Appleford  (A) ;  Wilkinson  v.  Garrett  (i)  ; 
Daniel  v.  Dudley  (k). 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  executrix  takes  as  a  trus- 
tee, and  not  beneficially.  Evans  v.  Charles  (I)  is  not 
consistent  with  this  view ;  but  that  case,  afcer  having 
been  long  doubted,  has  been  finally  overruled  by  several 
recent  authorities,  and  is  no  longer  considered  law. 

The  question  then  remains,  on  what  trusts  does  the 
executrix  of  Mrs.  Fowler  hold  the  property?  I  think 
she  holds  it  to  be  administered  by  her  according  to  the 
trusts  of  her  office,  that  is,  I  consider  it  as  forming  a 
part  of  the  property  which  came  to  her  hands  as  the 
executrix  of  Mrs.  Fowler,  and  that  it  is  to  be  adminis- 
tered by  her  as  if  it  formed  part  of  the  property  of 

Mrs. 

(a)  7  Vet.  452.  (g)  8  Sim.  241. 

(6)  3  Vet.  146.  (A)  5  Myl.  $  Cr.  56 ;  10  Sim. 

(c)  3  Vet.  486.  274. 

(d)5  Vet.  399.  (»)  2  Co U.  643. 

(0  2  Phill.  64.  (k)  1  Phill.  1 ;  11  Sim.  163. 

(/)  2  Beav.  67.  (/)  1  Antt.  128. 
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1852.  Mrs.  Fowler.  It  is  the  same  as  if  the  testator  had  said, 
"  let  the  residue  of  my  estate  be  administered  in  the 
same  manner  and  upon  the  same  trusts,  as  if  it  formed 
a  part  of  my  sister's  estate."  The  result  is,  that,  in  my 
opinion,  the  contest,  whether  the  residuary  legatee  or 
the  next  of  kin  take  the  property,  is,  in  many  cases,  a 
contest  arising  from  a  misapprehension  of  the  character 
in  which  the  executor  or  executrix  takes  the  property. 
The  executor  or  executrix,  who  takes  the  property,  does 
so  as  a  trustee,  and  the  person  who  takes  the  property 
beneficially  takes  it  as  a  cestui  que  trust,  and  not  as  a 
persona  designata.  It  is,  in  my  opinion,  inaccurate  to 
lay  down  as  a  rule,  that,  in  such  cases,  the  fund  belongs 
either  to  the  residuary  legatee  or  to  the  next  of  kin ;  it 
belongs  to  the  persons  who  are  interested  in  the  estate 
of  the  person  to  whose  executor  it  is  given.  This  dis- 
position therefore  will,  in  some  cases,  give  the  fund  to 
the  creditors,  in  others  to  the  pecuniary  legatees,  in 
others  to  the  residuary  legatees,  and  in  others  to  the 
next  of  kin.  This  view  of  the  case,  which  is  the  only 
rational  one  in  my  opinion,  goes  far  towards  reconciling 
all  the  authorities. 

It  is  said  I  am  concluded  by  authority,  and  that  this 
case  cannot  be  distinguished  from  Palin  v.  Hills  (a); 
but  I  cannot  reconcile  that  case  with  the  later  authori- 
ties, such  as  Daniel  v.  Dudley;  The  Attorney-General 
v.  Malkin;  Allen  v.  Thorp;  and  Holloway  v.  Clarkson, 
by  which  I  am  concluded.  I  must  therefore  hold,  that 
the  testator  has  directed  his  residuary  estate  to  go  to 
the  executrix  of  his  sister,  to  be  administered  by  her  as 
part  of  her  estate;  and  that  after  payment  of  her  debts 
and  legacies,  it  will  belong  to  her  residuary  legatee. 

(a)  1  Myl.  $  K.  470. 


Note.— See  Re  Mainwaring,  V.  C.  Parker,  24th  July,  1852,  MS.; 
Meryon  v.  Collett,  8  Beav.  386  ;  2  Spence't  Eg.  Jur.  536. 
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November  24. 

1853. 
ANONYMOUS.  April  is. 

July  12. 

HIS  was  a  petition  by  a  gentleman,  who  had  for-  A  loHcitor  who 

merly  been  a  solicitor  of  this  Court,  praying  that  J^A  JJ^ 

.43  name  might  be  restored  to  the  roll  of  solicitors,  from  roll  for  mis- 

Biich  it  had  been  struck  off  in  December,  1842,  on  gtored,  after 

r^ount  of  professional  misconduct,  at  the  instance  of  a  lapse  of  ten 

«     •  n  »  i_i»ii«        7eaxh  during 

sb  Law  Society  of  Birmingham,  under  the  following  which,  amidst 

-  •— -r iimfitAnrpA  •  8T«at  P"va" 

<5  m  «-cumstances .  ^  and  fuf- 

fering,  he  had 
In  1840,  Powell  had  become  bankrupt,  and  Baker,  ^"p^haWe 
his  sole  assignee,  employed  the  Petitioner  as  his  soli-  character,  the 
ci*fcor,  and  committed  to  him  the  whole  management  of  being  sup- 

the  business  of  the  bankruptcy.     In  December,  1840,  P0*^ .b? a 

r     J  m     memorial 

at     a  meeting  in  the  bankruptcy,  Baker  rendered  his  signed  by  a 

accounts  on  oath,  which  had  been  prepared  by  the  Peti-  number  of  soli- 

tioner,  showing  a  balance  of  234/.  only  due  from  him;  citorsand  not 

'whereupon  the  account  was  passed,  and  the  amount  i^w  Institu- 

divided  as  a  final  dividend  amongst  the  creditors.  tion»  though 

°  opposed  by 

one  individual 

It  afterwards  transpired,  that  the  account  was  incor-  rolicitor  only- 
^ct  in  several  particulars,  various  sums  received  by  the 
Petitioner  not  having  been  accounted  for.  After  further 
rovestigation,  the  assignee  was  charged  with  the  amount, 
together  with  20/.  per  cent,  on  all  monies  in  his  hands ; 
^ls  Amounted  together  to  184/.,  and  was  paid  by  the 
Fetitioner.  An  application  was  made  to  this  Court,  in 
*"<*2>  by  the  President  of  the  Law  Society  of  Birmingham, 
to  strike  the  Petitioner  off  the  rolls,  when  he  attempted 
to  explain  his  conduct,  by  saying  it  arose  from  error 
aUQ  mistake,  and  had  been  caused  by  the  irregular  man- 

x&*  in  which  his  accounts  had  been  kept,  and  the  haste 

in 


i 
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Anonymous. 


1863.  in  which  the  accounts  in  question  had  been  prepai 
him.  He  had  throughout  evinced  his  anxiety  tc 
the  matter  inquired  into  and  set  right,  and  had  do 
in  his  power  by  himself  paying  the  balance,  whic 
been  divided  amongst  the  bankrupt's  creditors.  I 
hearing,  Lord  Longdate  was  not  satisfied  with  tfa 
planation,  and  directed  his  name  to  be  struck  o 
rolls. 

After  this  the  Petitioner,  in  April,  1843,  went 
United  States,  for  purpose  of  practising  as  an  att 
and  solicitor  there,  and  passed  the  usual  examim 
but  finding  he  could  not  practise  until  he  had  n 
there  for  three  years,  and  having  no  other  mea 
procuring  a  livelihood  for  himself  and  family,  he 
suffering  much  distress  and  privation,  returned  to 
land,  in  September,  1844.  After  staying  with  his  fi 
for  some  time,  and  suffering  a  great  domestic  affli 
he,  in  April,  1845,  commenced  the  business  of  a  t 
broker,  in  Manchester,  which  he  carried  on  for  a 
siderable  time  with  great  success,  and  was  elect 
the  office  of  chairman  to  the  Stock  and  Shan 
change  in  Manchester,  an  office  of  a  very  respo 
and  influential  nature,  and  in  which  large  sums  of  t 
were  constantly  passing  through  his  hands.  In  Feb) 
1846,  however,  some  persons  circulated  rumours  re 
to  the  order  of  1842,  and  he  resigned  his  office, 
that  time,  his  business  diminished  to  such  an  e 
that  he  was  compelled  to  abandon  it,  and  he  ws 
without  any  adequate  means  of  supporting  himsel 
family. 

In  1847,  he  presented  a  petition,  praying  to  1 
stored  to  the  roll.  This  petition  was  heard  by 
Langdale,  who  however  died  without  having  deli 
any  judgment.    The  Petitioner  became  the  man 
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Anonymous. 


clerk  of  Messrs.  S.  and  J.,  of  Birmingham,  solicitors,  in  1853. 
whose  service  he  had  continued.  The  committee  of  the 
Law  Society  in  Birmingham,  upon  due  consideration  of 
his  case,  came  to  the  determination  not  to  oppose  the 
petition,  which  was  supported  by  the  affidavits  of  a 
justice  of  peace,  a  banker,  and  the  incumbent  of  St. 
Marys,  Birmingham,  as  to  his  honourable  and  upright 
conduct,  together  with  a  memorial,  signed  by  eighty-six 
solicitors  and  attornies,  practising  in  Birmingham,  in- 
cluding the  town  clerk,  the  clerk  of  the  peace,  and  the 
deputy  clerk  of  the  peace,  stating  the  high  opinion 
entertained  by  them  of  his  honourable  and  upright  con- 
duct, and  expressing  a  hope  that  the  Court  would  take 
the  circumstances  into  its  gracious  consideration,  and 
order  the  name  to  be  restored.  When  the  petition  came 
on,  upon  the  24th  of  November,  1852,  it  was  directed 
that  the  usual  notice  for  admission  should  be  given,  but 
the  Law  Institution  in  London  did  not  oppose  this  appli- 
cation. 

Mr.  R.  Palmer  and  Mr.  Selwyn,  in  support  of  the 
petition,  argued,  that  after  so  great  a  lapse  of  time,  and 
considering  the  many  and  severe  trials  and  sufferings 
the  Petitioner  had  undergone,  the  Court  might  mercifully 
consider  that  a  sufficient  punishment  had  been  inflicted 
on  the  Petitioner,  and  exercise  its  jurisdiction  in  re- 
storing his  name  to  the  roll.  They  referred  to  the  case 
of  In  re  Smith,  before  Lord  St.  Leonards,  in  which  the 
name  of  Mr.  Smith,  after  having  been  struck  off  the 
roll,  for  some  irregularity  in  practice  as  Master  extra- 
ordinary, was  ordered  to  be  restored,  but  with  a  proviso 
that  he  should  be  suspended  from  practising  for  six 
months.  They  also  referred  to  Rex  v.  Greenwood  (a), 
where  Greenwood,  an  attorney,  about  two  years  pre- 
viously, 
(a)  1  W.  Black.  222. 


Anonymous. 
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viously,  had  been  struck  off  the  roll  for  malpractice, 
"  and  was  now,  upon  humble  petition  and  motion,  re- 
admitted ;  the  Court  declaring,  that  the  striking  off  the 
roll  was  not  to  be  understood  as  a  perpetual  disability, 
but  was  sometimes  only  meant  as  a  punishment,  and 
might  be  considered  in  the  light  of  a  suspension  only, 
if  the  Court  saw  cause." 

Mr.  Sidney  Smith,    for  a  solicitor  of  Birmingham, 
opposed  the  application. 

The  Master  of  the  Rolls  reserved  judgment. 


Jufy  12.  The  Master  of  the  Rolls. 

I  have  considered  this  case,  and  I  have  determined 
to  restore  this  gentleman  to  the  roll.  Though  he  was 
very  properly  struck  off,  yet  considering  the  great  length 
of  time  that  has  elapsed,  and  the  great  suffering  that 
he  has  endured  by  reason  of  the  order,  considering 
the  testimonials  to  his  good  behaviour  and  conduct, 
and  that  the  application  is  supported  by  so  many  soli* 
citors  of  Birmingham,  who  have  certified  to  that  effect, 
and  the  absence  of  any  opposition  on  behalf  of  that 
most  useful  and  intelligent  body  in  London,  The  Law 
Institution,  I  have  come  to  the  conclusion,  that  I  shall 
best  act  by  restoring  this  gentleman  to  the  roll  of  soli- 
citors. 

I  sincerely  hope,  that  the  severe  lesson  he  has  re- 
ceived will  have  the  effect  of  making  him  act,  for  the 
future,  with  perfect  straightforwardness  and  strict  inte- 
grity in  all  his  dealings ;  I  therefore  restore  him  to  the 
roll,  and  an  order  may  be  made  accordingly. 
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BARTLETT  v.  HARTON. 

November  4. 
npHE  bill  was  filed  on  the  25th  of  August,  1845,  A  suit  stood 
A    against  three  Defendants,  and  on  the  14th  of  July,  Want  of  prose- 
1853,  a  motion  being  made  to  dismiss  for  want  of  pro-  cution,  in  con- 
secution, it  was   ordered,  that  the   Plaintiffs  should,  the  Plaintiff 

within  one  week,  set  down  their  cause  for  hearing,  and  no'  8enrin£  a 

1  °'  subpana  to 

serve  a  subpoena  to  hear  judgment;  or  in  default  thereof,  hearjudg- 

that  the   bill  should   stand   dismissed  with   costs,   as  Jjhe^me'j^1 

against  the  Defendants,  George  Harton  and  William  mited  by  an 
rr  -n     .  order  to  speed. 

Henry  Harton.  The  pia^ 

moved  to  stay 
the  taxation  of 
On  the  1 9th  July,  1853,  the  Plaintiffs  set  down  the  cause  the  costs  of 
#11.  i  •  i  *  i«i  ""*•     Held, 

for  hearing,  and  issued  a  subpoena  to  hear  judgment,  re-  that  the  motion 

turnable  on  the  2nd  November,  but  did  not  serve  it  on  ?ught  t°  *»*• 

7  been  to  restore 

the  Defendants  till  the  9th  September.    On  the  10th  Sep-  the  bill ;  and 

tember,  the  Defendants'  solicitor  informed  the  Plaintiffs'  £f  a£^h 

solicitor  that  he  intended  to  treat  the  suit  as  dismissed,  *?uld  feel  in- 

and  would  insist  on  the  benefit  of  the  order  of  the  14th  indulgence^ 

July;  and,  on  the  29th  October,  took  out  warrants  to  *befaieof.a 

#  bona  fide  mis- 

tax  the  costs  of  the  suit.     The  Plaintiffs  now  moved  take,  yet  that 

to  stay  the  taxation,  except  as  regarded  the  costs  of  J^^rten^Tto 

the  motion  made  by  the  Defendants  on  the  14th  July,  such  an  extent 

1853.    The  solicitor  of  the  Plaintiffs,  by  his  affidavit  rage  parties  in 

stated,  that  no  copy  of  the  order  of  the  14th  July,  proceeding 

.  negligently 

which  was  drawn  up,  had  ever  been  served  on  him ;  and  with  their 

his  managing  clerk  swore,  that  he  was  not  aware  it  was  ""I8, 

&     &  '  Ignorance 

necessary  to  serve  the  subpoenas  within  the  week  limited  of  the  practice 
by  the  order,  and  that  the  omission  to  do  so  was  by  sufficient6  D° 
mistake.  ground  for  re- 

storing the 
suit,  nor  the 

Mr.  Roupell  and  Mr.  Drewry,  for  the  motion.    The  long  vacation 

order  had  intervened. 
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order  of  the  14th  July  has  been  substantially  complied 
with,  and  the  omission  to  serve  the  subpoena  within  tb~^e 
week  arose  entirely  from  ignorance  as  to  the  practk^^e 
on  the  part  of  the  solicitor's  clerk.    The  affidavits  shc^^, 
that  it  was  owing  to  a  mistake,  and  not  with  an  intents    _or 
to  delay  the  proceedings,  that  the  subpoena  was  i — rrrjot 
served.     The  usual  course  of  practice  is  to  serve  1^MAe 
subpoenas  in  not  less  than  ten  days  before  the  return     0f 
day  of  hearing,  and  in  this  case,  they  were  served  a  c^^/j. 
siderable  time  before.   The  omission  to  serve  them  wit  fcyj, 
the  week,  as  prescribed  by  the  order,  being  entirely  a  «/p 
from  inadvertence,  and  as  the  Plaintiffs  have  not  been 
damnified  by  the  delay,  the  Court  will  extend  some 
indulgence,  and  stop  the  taxation. 

Mr.  jR.  Palmer  and   Mr.  Ellis,  for  the  Defendant 
William  Henry  Harton.    The  motion  is  equivalent  to 
asking  the   Court  to   restore   the   suit  which   is  now 
gone,  an  order  which  the  Court  very  sparingly  makes. 
No  case  has  been  made  for  any  such  indulgence  as 
is  asked.    The   bill  was  filed  so  long  ago  as    1845; 
there   has  been   gross   negligence   in  the  prosecution 
of  the  suit,   and   the  express  object  of  the  order,  in 
limiting  the  time  to  a  week,  was  to  compel  the  Plaintiff 
to  bring  his  cause  to  a  hearing.    This  order  was  made 
under  the  114th  Order  of  May,  1845,  art.  4,  and  the 
serving  of  the  subpoenas  is  just  as  necessary  in  the  case 
of  such  an  order  as  the  setting  down  the  cause ;  La 
Mert  v.  Stanhope  (a).     Ignorance,  in  a  case  like  this, 
is  no  excuse,  nor  any  ground  for  indulgence,  which 
the   Court  will  not  grant,   unless   under  very  special 
circumstances ;    Hannam  v.  The  South  London  Water- 
works Company  (6) ;  in  which  case,  the  Court  laid  down 

the 

(«)  5  De  G.  $  Sm.  247.  (b)  2  Meriv.  61. 


over 


(«)    1 1    Jur.  49,  reversing  5  (6)  Turn.  $  Runs.  310. 

Hare.  207. 

Vo*-.  XVII.  I  I 


Bart lett 

v. 
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the  principle  upon  which  it  acts  in  restoring  suits.  In 
Matthews  v.  Chichester  (a),  a  slip  in  not  setting  down  a 
demurrer  in  proper  time  was  not  excused.  They  also 
cited  Cooke  v.  Davies(b).  Harton. 

Mr.  Cole,  for  the  Defendant  George  Harton. 

Mr.  Roupell,  in  reply. 

3The  Master  of  the  Rolls. 

'When  this  case  was  opened,  I  was  struck  with  the 
singularity  of  the  form  of  the  motion,  which  asks,  that 
the  Defendant  may  be  absolutely  restrained  from  taxing 
the  costs  of  the  suit  under  the  order  of  July  last,  in- 
stead of  only  seeking  to  stay  the  taxation  until  he  could 
move  the  Court  to  restore  the  suit,  which  is  gone  by 
that  order.  But  although  the  Plaintiffs  knew,  as  early 
fc»  tlie  10th  of  September,  that  the  Defendants  insisted 
on  treating  the  suit  as  dismissed,  they  took  no  steps  to 
restore  it  till  November.  If  they  had  now  come  here  upon 
a  motion  with  that  object,  and  had  made  out  a  case  for  in- 
dulgrence,  on  the  ground  of  a  bond  fide  mistake,  I  should 
have  been  unwilling  to  destroy  the  suit  by  standing  on 
the  strict  practice;  but,  at  the  same  time,  indulgence  is 
not  to  be  extended  to  such  an  extent,  as  to  form  a  pre- 
cedent  which  would  encourage  parties  to  proceed  with 
a  si*  i  t  as  negligently  as  they  might  think  fit. 

Tfac  Plaintiffs  say,  that  no  inconvenience  has  resulted 
or  can  result  from  their  slip,  but  it  is  a  great  and  serious 
inconvenience  to  a  Defendant  to  have  a  suit  hanging 
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over  his  head  for  a  great  length  of  time,  in  consequence 
of  the  delay  of  the  Plaintiff  in  its  prosecution.  If  the 
motion  had  been  properly  framed,  I  might  have  been 
inclined  to  restrain  the  taxation  of  the  costs  of  the  suit 
until  the  next  seal,  to  enable  the  Plaintiffs  to  take  such 
course  as  they  might  be  advised.  But  the  Plaintiffs  make 
no  case  for  indulgence,  although  they  must  have  ex- 
pected that  the  Defendants  would  oppose  any  applica- 
tion to  take  from  them  the  benefit  of  the  order.  They 
make  no  case  which,  on  a  proper  motion  for  that 
object,  would  have  induced  me  to  order  the  suit  to  be 
restored,  and  I  must  therefore  dismiss  the  motion  with 
costs;  indeed,  the  Plaintiffs  must  have  paid  all  the 
costs,  if  the  motion  had  been  granted. 


November  5. 

Three-fourths 
of  a  legacy  of 
400/.  belong- 
ing to  a  wife 
(after  payment 
of  the  cost) 
settled  as 
against  a  par- 
ticular assignee 
of  the  fund, 
the  husband 
having  nine 
years  before 
become  bank- 
rupt; and 
semble,  that  the 
whole  would 
have  been 
settled  but  for 
negociations 
between  the 
parties  for 
several  years, 
which  had  in- 
volved the  as- 
signee in  con- 
siderable ex- 
penses. 


WALKER  v.  DRURY. 

A  TESTATOR  devised  a  house,  &c.  to  his  widow  for 
■^^  life,  with  remainder  to  his  son  Robert,  in  fee, 
charged  with  the  payment  of  400/.  to  his  daughter 
Ann. 


The  testator  died  in  1818,  and,  in  1825,  the  daughter 
married  Joseph  Walker,,  on  which  occasion  a  settlement 
was  made  of  some  furniture  of  small  value,  the  property 
of  Joseph  Walker,  but  no  other  settlement  was  ever 
made. 

In  1838,  Joseph  Walker  and  Ann  his  wife,  in  con- 
sideration of  499/.  (stated  to  be  then  due  and  owing 
from  Joseph  Walker  to  Wm.  Walker),  assigned  the 
legacy  of  400/.  absolutely  to  Wm.  Walker,  and  he,  in 
1838,  mortgaged  it  to  Thos.  Windley. 

In 


CASES  IN  CHANCERY.  483 

In  1839,  a  fiat  in  bankruptcy  was  issued  against  1853. 
Wm.  Walker.  The  testator's  widow  died  in  1848.  The 
legacy  to  Mrs.  Walker  then  became  payable,  and  Wm. 
Walker's  assignees  claimed  to  be  entitled  to  it;  and, 
after  a  good  deal  of  correspondence  and  considerable 
delay,  Mrs.  Walker,  on  the  21st  June,  1853,  filed  her 
claim,  stating  the  above  matters,  and  that  there  were 
then  seven  children  of  her  marriage,  the  eldest  of  whom 
was  twenty-six  and  the  youngest  five  years  of  age ;  that 
Joseph  Walker  was  an  accountant,  earning  about  21.  10s. 
per  week,  and  was  not  possessed  of  any  property,  and 
was  unable  properly  to  maintain  the  Plaintiff  and  her 
children,  and  that  the  Plaintiff  was  not  interested  in 
any  other  property :  and  she  claimed  to  be  declared  to  be 
entitled  in  equity  to  have  the  400/.  settled  upon  her  and 
her  issue. 

Mr.  Roupell  and  Mr.  Martindale,  for  the  Plaintiff, 
cited  Marshall  v.  Fowler  (a) 

Mr.  R.  Palmer  and  Mr.  Metcalfe,  for  the  assignees 
of  Wm.  Walker.  The  principle  upon  which  the  juris- 
diction of  this  Court  is  based  in  such  cases  is,  that  the 
husband  has  duties  to  perform  to  support  his  wife  and 
family ;  and,  in  .consideration  of  their  performance,  he 
becomes  entitled  to  all  the  benefits  that  flow  from  his 
marital  right,  but  if  he  deserts  or  neglects  her  or  by  in- 
solvency is  unable  to  support  his  family,  the  Court  will 
not  assist  him  in  recovering  his  wife's  property.  But 
where  there  is  no  evidence  to  show,  that  the  husband 
has  squandered  his  wife's  fortune,  or  that  he  is  not 
likely  to  support  her,  the  case  is  not  one  for  depriving 
him  or  his  assignees  of  every  species  of  interest  in  it. 

The 

(a)  16  JBeav.  249. 
Il2 
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The  assignees  of  Wm.  Walker  are  therefore  entitled  to 
a  reasonable  share  of  the  legacy. 

Mr.  Roxburgh,  for  Windley,  the  mortgagee,  contended, 
that  there  was  no  ground  for  the  Plaintiff's  claim,  as  her 
husband  was  quite  able  to  support  and  did  support  her. 
Dunkley  v.  Dunkley  (a)  was  also  cited. 

The  Master  of  the  Rolls. 

The  principle  upon  which  the  Court  proceeds  in  such 
cases  is  not  to  look  solely  to  the  conduct  of  the  hus- 
band, but  to  what  is  beneficial  for  the  wife  and  family ; 
and  if  this  application  had  been  made  to  me  imme- 
diately after  the  fund  fell  into  possession,  I  should  have 
had  no  difficulty  in  settling  the  whole  of  it.  But  for 
several  years,  negociations  have  been  carried  on  respect- 
ing the  matter,  involving  considerable  expenses,  on  the 
part  of  persons  who  might  reasonably  assume,  that 
some  provision  would  be  made  for  the  satisfaction  of 
their  claims ;  and  concurring  in  the  view,  that  the  Court 
looks  at  the  peculiar  circumstances  of  each  case,  I 
think  that  the  proper  order  will  be,  to  direct  the  costs  of 
all  parties  to  be  taxed  and  paid  out  of  the  fund,  and 
then  direct  300/.  to  be  settled  on  Mrs.  Walker  and  her 
children,  and  the  residue  of  the  fund  to  be  paid  to  the 
mortgagee.  No  formal  settlement  is  necessary,  for  the 
fund  being  small,  the  terms  of  the  settlement  may  be 
stated  in  the  order  (J). 

{a)  2  De  G.  M.  6f  G.  390.  (6)  See   Watson  v.  Marshall, 

anti,  p.  365. 


CASES  IN  CHANCERY.  485 

1853. 


FORD  v.  RACKHAM. 

November  8. 

T>RIOR  to  1848,  Mr.  S.  W.  Lane  Fox,  being  tenant  where  A.  and 

for  life  of  considerable  real  and  personal  estate,  J"8  lncun>- 

rm  brancers,  B., 

had  granted  annuities  and  incumbered  his  life  estate  to  C.  and  D., 

joined  in  the 
various  persons.  'appointment 

of  a  receiver, 
Proceedings  having  been  taken  in  Chancery,  an  in-  nanted  to  keep 

denture,  dated  the  3rd  of  April,  1848,  was  executed,  down  the  in" 

cumbrances, 
which  was  made  between  S.  W.  Lane  Fox,  of  the  first  according  to 

part,  these  incumbrancers  of  the  second  to  the  ninth  their  priorities, 
r      7  #         and  pay  the 

parts,  and  Mr.  Rackham  of  the  tenth  part,  by  which,  surulus  to  A. 

after  reciting  an  agreement  between  the  parties  to  ap-  subsequent* 
point  Rackham  receiver  of  the  rents  and  profits,  Mr.  mortgagee 

r»     TT7-     t  r,  -ii  r      l  fr°m  A.  COllId 

o.  W.  Lane  box,  with  the  concurrence  ot  these  incum-  not  sustain  a 

brancers,  appointed  Rackham  such  receiver ;  and  it  was  bl11  agam8t  tne 

rr  #  receiver  and 

thereby  agreed   between  all  the   parties  thereto,  that  A.  for  an  ac- 

Rackham  should  keep  down  the  incumbrances,  accord-  Jente  and^ 

ing  to  their  priorities,  and  pay  the  surplus  to  Mr.  S.  W.  injunction 

Lane  Fox.     Mr.  Rackham  covenanted  with  Mr.  S.  W.  the  surplus  to 

Lane  Fox,  and  also  the  several  incumbrancers,  so  to  A- in  tne  ab- 
sence of  n.t 
apply  the  income;  and  Mr.  S.  W.  Lane  Fox  covenanted  c.  and  D. 

with  the  incumbrancers,  that  he  would  not,  without 
their  consent,  revoke  the  powers  and  authorities  given 
to  Mr.  Rackham.  And  it  was  declared,  that  the  incum- 
brancers should  not  be  deemed  incumbrancers  in  pos- 
session, or  charged  with  the  misapplication  of  the  rents. 

Afterwards,  in  1849  and  1852,  Mr.  S.  W.  Lane  Fox 
mortgaged  his  life  estate  to  the  Plaintiff  Mr.  Ford, 
subject  to  the  prior  incumbrances. 

In  1852,  the  Plaintiff  filed  this  bill  against  Rackham, 

Mr. 
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1853.  Mr.  S.  W.  Lane  Fox,  and  a  subsequent  incumbrancer 
alone,  stating  the  circumstances,  and  that  Rackham, 
notwithstanding  the  Plaintiff's  applications,  persisted  in 
paying  over  the  surplus  to  Mr.  Lane  Fox,  without  regard 
to  the  Plaintiff's  claims,  and  that  none  of  the  parties 
entitled  in  priority  of  Mr.  S.  W.  Lane  Fox  were  willing 
to  interfere  with  the  receipt  of  the  rents  and  profits,  and 
declined  to  interfere  or  revoke  the  appointment  of  the 
receiver. 

The  bill  prayed  an  injunction  to  restrain  Rackham 
from  paying  any  of  the  rents  and  profits  to  Mr.  Lane 
Fox,  and  that  he  might  pay  into  Court  the  clear  residue, 
which,  under  the  receivership  deed,  would  be  payable  to 
Mr.  Lane  Fox,  that  an  account  might  be  taken  of  what 
was  due  to  the  Plaintiff,  and  proper  directions  for  fore- 
closure or  sale  might  be  given. 

Mr.  Rackham,  by  his  answer,  stated,  that,  in  conse- 
quence of  difficulties,  all  payments  of  income  had  been 
suspended. 

Mr.  Willcock  and    Mr.  Southgate,  for  the  Plaintiff. 

The  prior  incumbrancers  are  not  necessary  parties,  for 

the  Plaintiff  only  seeks  to  deal  with  the  surplus  after 

they  have  been  satisfied,  and  he  cannot  redeem  them, 

as    they  are    principally  annuitants.      Rackham  has 

properly  been  made  a  Defendant,  for  the  sake  of  an 

injunction,  to  restrain  him  paying  over  such  surplus  to 

the  mortgagor ;  this  he  has  no  right  to  do,  after  notice 

of  the  Plaintiff's  securities,  by  which  Mr.  8.  W.  Lane 

Fox's  interest  in  the  surplus  has  been  transferred  to  him. 

The  Plaintiff'  cannot  take  possession,  but  Rackham  is 

bound  by  notice  of  his  rights ;  Page  v.  Broom  (a) ;  Talk 

v.  Moxhay  (6). 

Mr. 

(a)  4  Russ.  6.  (b)  2  PMIL  774. 


CASES  IN  CHANCERY. 

Mr.  12.  Palmer  and  Mr.  G.  Z.  Russell,  contra.  Mr. 
Rackham  has  improperly  been  made  a  party  to  the  suit. 
He  is  not  an  incumbrancer,  but  a  mere  agent.  If  he  is 
the  agent  of  the  prior  incumbrancers,  then  they  are  liable 
for  his  receipts,  but  he  cannot  be  called  upon  to  account 
in  their  absence.  He  has  covenanted  with  them  as  to 
the  application  of  the  income;  and  if  an  account  is  to  be 
taken  of  his  receipts  and  payments,  it  must  be  taken 
once  for  all,  and  in  the  presence  of  all  persons  interested, 
so  that  he  may  be  finally  and  for  ever  released.  As  to 
limiting  the  account  to  the  surplus,  that  is  impossible, 
for  the  surplus  can  only  be  ascertained  by  taking  the 
whole  account.    They  cited  Shaw  v.  Lawless{a). 
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Mr.  Willcock,  in  reply. 


The  Master  of  the  Rolls. 

I  entertain  no  doubt,  that  the  owner  of  an  estate  may 
enter  into  such  an  arrangement  or  contract  with  a  ste- 
ward or  other  person  to  receive  the  rents  of  his  property, 
which  will  be  binding  not  only  on  the  owner  but  on  any 
person  to  whom  the  owner  may  afterwards  convey  that 
property,  with  notice  of  the  contract.  There  may  be 
an  equitable  right  in  favour  of  the  steward,  binding,  not 
only  on  the  owner  but  also  the  person  to  whom  he  may 
afterwards  convey  the  property.  If  Mr.  Lane  Fox  had 
appointed  Mr.  Rackham  the  receiver  under  such  a  con- 
tract, and  had  directed  him  to  make  certain  payments 
out  of  the  income  to  various  other  persons,  his  receipts 
would  then  be  a  mere  matter  of  account  between  him 
and  Mr.  Lane  Fox,  or  the  person  to  whom  Mr.  Lane 

Fox 
(a)  5  CI.  *  Fin.  129. 


November  8. 
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1853.  Fox  might  afterwards  convey  the  property.  I  am  also 
of  opinion,  that  a  fiduciary  relation  would  exist  between 
Mr.  Rackham  and  the  person  to  whom  Mr.  Lane  Fox 
so  conveyed  the  property;  and  who,  in  order  to  ascer- 
tain the  surplus,  would  be  entitled  to  an  account  of  his 
management  of  the  property;  but  the  persons  to  whom 
Mr.  Lane  Fox  had  directed  payments  to  be  made 
would  have  no  right  to  such  an  account.  The  present, 
however,  is  a  different  case,  because  it  appears  that  Mr. 
Rackham  was  appointed  receiver  by  a  contract,  made 
not  only  between  him  and  Mr.  Lane  Fox,  but  between 
him  and  various  other  persons,  with  whom,  individually 
and  severally,  Mr.  Rackham  contracted  to  make  certain 
payments.  The  question  then  is,  whether  Mr.  Ford 
can  question  the  manner  in  which  Mr.  Rackham  has 
performed  his  duties,  so  far  only  as  relates  to  the  inte- 
rest of  Mr.  Lane  Fox  himself,  and  as  claiming  under 
him.  I  am  of  opinion  that  he  cannot.  It  was  sug- 
gested, that  so  long  as  the  annuitants  are  paid  in  full, 
they  can  raise  no  question,  and  can  claim  no  right 
whatever ;  but  this  Court  cannot  deal  with  a  case  on 
the  assumption  of  what  may  turn  out  to  be  the  result 
on  taking  an  account,  of  which  I  can  know  nothing  at 
present,  and  it  is  obvious,  that  the  income  may  fall  short, 
and  be  insufficient  to  pay  all  the  annuitants  in  full. 
Mr.  Rackham  is  entitled  to  say,  "  I  am  not  to  be  vexed 
with  a  double  account;  the  surplus  may  on  one  occasion 
be  very  small,  and  in  the  next  year  there  may  be  no 
surplus  at  all,  but  a  deficiency ;  and  I  have  not  been 
able  to  pay  the  annuitants  in  full."  The  last  annui- 
tants may  say,  that  if  the  account  had  been  properly 
taken,  there  would  be  no  surplus  to  pay  Mr.  Lane  Foxf 
or  Mr.  Ford  claiming  under  him,  but  sufficient  to  pay 
all  the  annuitants  in  full;  the  account  would  then  have 
to  be  takeu  over  again. 

It 
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It  therefore  appears  to  me,  that  Mr.  Rackham  stands  1853. 
in  a  fiduciary  relation,  not  to  Mr.  Lane  Fox  alone  (in 
which  case  I  should  have  been  of  opinion  that  such  re- 
lation had  been  transferred  to  Mr.  Ford,  so  as  to  entitle 
him  to  call  upon  Mr.  Rackham  to  show  that  he  had 
duly  performed  that  which  he  had  covenanted  to  per- 
form, and  to  account  for  the  surplus  after  making  cer- 
tain payments  only) ;  but  it  is  a  contract  between  him 
and  all  those  annuitants  who  were  parties  to  the  deed, 
and  by  which  contract  he  is  made  a  receiver  of  the  pro- 
perty, and  covenants  to  pay  them.  The  distinction  is 
plain  and  obvious.  If  Mr.  Fox  had  appointed  Mr. 
Rackham  his  receiver,  and  said,  "Pay  me  the  sur- 
plus, after  paying  annuities  to  A.,  JB.  and  C,"  Mr. 
Fox  would  have  been  the  only  person  to  whom  Mr. 
Rackham  would  have  had  to  account;  and  the  annui- 
tants, if  they  had  not  been  paid  in  full,  would  have 
been  left  to  their  own  remedies;  but  the  moment  he  is 
appointed  by  a  contract  with  all  the  annuitants,  as  well 
as  with  Mr.  Lane  Fox,  he  becomes  the  agent  for  them 
all,  and  none  of  them  could  make  him  account  without 
having  the  other  annuitants  present,  in  order  that  that 
account  might  be  properly  and  substantially  taken,  once 
for  all.  Therefore,  although  I  am  of  opinion  that  the 
bill  can  be  maintained  against  Mr.  Rackham,  yet  I 
think  that  it  is  defective  by  reason  of  the  other  parties 
to  the  deed  not  being  made  parties ;  and  I  shall  give 
leave  to  amend  by  adding  parties. 


Mr.  Wilkoch  asked  that  they  might  be  summoned  in 
chambers,  but  the  Court  having  said,  that  this  could  not 
be  done,  as  they  might  insist  on  being  redeemed,  Mr. 
Willcock  agreed,  that  Mr.  Rackham  should  be  dismissed 
with  costs,  and  the  common  foreclosure  decree  was 
then  made. 
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WELLS  v.  WELLS. 

November  9. 

A  testator         fTIHE  testator,  Henry  Wells,  gave  all  his  property  to 

come  of  his"  his  wife  and  brother,  John,  successively,  for  life; 

property  to  F.  an<|  on  ^e  death  of  the  survivor,  he  gave  "  the  use,  in- 
and  two  other  '      .  .  -    ,,  ,T  „        ,. 

persons  succes-  terest,  income  and  enjoyment  of  all  his  property    to  his 

SlJ!0^9    brother  Frederick  Octavius  for  life,  and  on  the  decease 

death  of  the      of  the  survivor  he  gave  all  his  property  "to  the  eldest  son 

gave  alibis*       ^en  living  of  his  late  brother  Captain  William  Wells, 

property  to  the  and  to  his  executors,  administrators  and  assigns  abso- 

eldest  son  then 

living  of  IF., 

his  executors, 

administrators 

and  assigns. 

W.  had  three 

sons,  of  whom 

W.  W.  was 

the  eldest. 

The  testator, 

by  a  codicil, 

revoked  so 

much  of  his 

will  as  related 

to  IT.  W.t 

"  and  left  F., 


lutely." 

Captain  William  Wells  had  an  eldest  son,  William 
Wells,  and  two  other  sons,  Grenville  and  Frederick. 

In  1840,  the  testator  made  a  codicil  as  follows: — "  I 
revoke  so  much  of  my  will  as  relates  to  my  nephew 
William  Wells,  Esq.,  of  Holme,  and  I  leave  my  brother 
Frederick,  (on  the  death  of  my  wife  and  my  brother 
John,)  in  full  enjoyment  of  all  my  property,  hoping  that 


thV  tenants  for  ^e  w*^  bring  up  each  of  his  children  in  liberal  prin- 
life,  in  the  full  ciples." 
enjoyment  of 
all  his  pro- 
perty."   Held, 
that  the  gift  to 
F.  in  the  co- 
dicil enlarged 
his  life  estate 
into  absolute 
ownership, 
and  being  in- 
consistent 
with  the  gift 
to  the  eldest 
■on  of  If.,  re- 
voked it,  whether  the  revocation  of  the  gift  to  W.  W.  operated  as  a  revocation  of  the 
gift  to  the  "  eldest  son  of  117'  or  not. 


The  testator  died  in  1840,  and  the  three  sons  of  Cap- 
tain William  Wells  were  then  living.  Frederick  Octa- 
vius Wells  died  in  1848,  when  the  two  younger  sons  of 
Captain  William  Wells  insisted,  that  the  codicil  did  not 
revoke  the  gift  as  regarded  them,  in  case  either  of  them 
survived  the  widow  and  John  Wells.     On  the  other 

hand, 
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hand,  the  representatives  of  Frederick  Octavius  con- 
tended, that  the  codicil  entirely  revoked  the  gift  in 
favour  of  the  other  sons  of  Captain  William  Wells  and. 
substituted  Frederick  Octavius  Wells  as  the  testator's 
general  residuary  legatee.  A  bill  was  filed  to  obtain 
the  opinion  of  the  Court  as  to  the  proper  construction 
of  the  will  and  codicil. 

Mr.  Lloyd  and  Mr.  Grenside,  for  the  Plaintiff.  The 
testator,  by  the  codicil,  revoked  the  entire  gift  to  the 
"  eldest  son"  of  his  brother,  Captain  William  Wells, 
living  at  the  death  of  the  survivor  of  the  three  tenants 
for  life,  and  introduced,  by  way  of  substitution,  his  bro- 
ther Frederick  Octavius  Wells,  as  residuary  legatee, 
and  gave  him  the  "full  enjoyment  of  all  his  property." 
It  appears  from  the  first  clause  of  the  sentence,  that  the 
testator,  having  in  his  mind  the  state  of  his  brother 
William's  family,  as  it  then  existed,  assumed,  that  his 
nephew  William,  the  then  eldest  son  of  Captain  Wells, 
represented  that  entire  class,  the  eldest  of  whom,  living 
at  the  death  of  the  survivor  of  the  tenants  for  life,  was 
to  take,  and  that  a  revocation  of  the  bequest  as  to  him 
was  a  revocation  as  to  the  entire  class,  for  William  took 
no  interest,  except  as  eldest  son.  No  other  construc- 
tion will  render  the  codicil  intelligible.  If,  however, 
the  first  clause  of  the  codicil  should  not  be  held  to  ope- 
rate as  a  direct  revocation  of  the  gift  in  the  will,  still 
the  subsequent  words  amount  to  an  absolute  gift  to 
Frederick  Octavius,  which  being  inconsistent  with  the 
bequest  to  the  eldest  nephew,  contained  in  the  will, 
therefore  revokes  it  Now  the  words  amount  to  a  gift 
to  the  testator's  brother  Frederick  of  something  addi- 
tional; and  the  words,  "full  enjoyment,"  must  therefore 
confer  on  him  the  absolute  ownership  of  the  property  in 
lieu  of  a  mere  life  estate,  and  be  held  to  enlarge  the 
gift  of  the  income  into  a  gift  of  the  corpus  itself.    They 

cannot 
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cannot  be  meant  to  guard  against  any  disturbance  to 
the  life  estate,  which  might  be  produced  by  the  revo- 
cation, by  the  codicil,  of  a  subsequent  gift  with  which 
the  life  estate  was  in  no  way  connected.  The  gift, 
therefore,  to  the  eldest  of  William's  sons  is  completely 
revoked,  and  that  to  Frederick  enlarged  into  an  abso- 
lute ownership. 

Mr.  Beaumont,  for  the  trustees  and  next  of  kin. 

Mr.  R.  Palmer  and  Mr.  Hobhouse,  for  the  Defend- 
ants Grenville  Granville  Wells  and  Frederick  Fortescue 
Wells,  A  clear  and  distinct  gift  by  will  cannot  be  re- 
voked by  general  and  uncertain  words  in  a  codicil; 
Doe  d.  Hearle  v.  Hicks  (a).  There  is  no  question  here 
as  to  the  estates  the  different  persons  take,  but  to  what  . 
extent  the  revocation  operates.  This  is  not  a  gift  to 
any  particular  son,  but  to  one  of  a  class,  to  be  ascer- 
tained at  a  future  period ;  that  is,  to  an  eldest  son,  to 
be  ascertained  at  the  death  of  the  survivor  of  the  three 
tenants  for  life.  The  words  are  : — "  To  the  eldest  son 
then  living  of  Captain  William  Wells,  and  to  his  exe- 
cutors, administrators  and  assigns  absolutely"  But  the 
revocation  only  relates  to  William,  a  particular  indi- 
vidual of  that  class,  as  to  whom  there  might  either 
have  been  some  change  in  the  testator's  feelings,  or  in 
his  circumstances,  which  rendered  it  no  longer  expe- 
dient to  make  him  the  object  of  his  bounty.  The 
individual  was  excluded  from  taking  as  the  eldest  of 
a  class,  but  omitting  him,  the  gift  remained  undis- 
turbed, and  to  be  construed  as  if  he  were  merely  ex- 
cluded from  that  class.  Had  the  words  of  the  codicil 
been  simply,  "  I  revoke  so  much  of  my  will  as  relates 
to  my  nephew  William  Wells,"  no  doubt  could   have 

existed, 

(a)  8  Bing.  475  ;  1  M.  $  Sc.  759;  1  F.  $  Jcr.  470. 
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existed,  that  the  testator  intended  to  affect  him  only ; 
and  why  should  the  subsequent  words  alter  the  con- 
struction? It  is  said,  that  they  are  inconsistent  with 
the  gift  in  the  will  to  the  eldest  son  of  William  ;  but 
this  is  by  no  means  clear,  for  the  words,  "  I  leave  my 
brother  Frederick"  &c,  were  added  merely  to  confirm 
the  gift,  and  to  leave  "  his  brother  Frederick  in  the 
undisturbed  possession"  of  what  had  already  been  given 
him  by  the  will.  The  words  "full  enjoyment"  are  equi- 
valent to  "  undisturbed  enjoyment,"  and  do  not  operate 
to  enlarge  the  .life  estate.  The  testator  may  have  sup- 
posed, without  seeing  the  will,  that  the  revocation  of 
the  gift  to  William  Wells  interfered  in  some  way  with 
that  to  his  brother  Frederick,  and  therefore  he  added 
the  confirmation  of  it  by  the  codicil ;  at  all  events,  the 
words  are  far  too  doubtful  and  uncertain  to  revoke  an 
express  gift  ;  Bunbury  v.  Bunbury  (a). 


1853. 


Wells 

v. 
Wells. 


The  Master  of  the  Rolls. 

I  entertain  no  doubt  as  to  the  propriety  of  the  deci- 
sion in  Doe  d.  Hearle  v.  Hicks,  which  I  have  always 
acted  upon.  The  only  question  is,  whether  the  words  of 
this  codicil  are  so  sufficiently  clear  as  to  leave  no  doubt 
on  the  mind  of  the  Court,  that  it  constitutes  a  distinct 
revocation  of  the  gift  to  the  eldest  son  of  Captain  Wil- 
liam Wells  after  the  death  of  Frederick  Octavius  Wells. 
It  has  been  argued;  that  a  revocation,  as  regards  Wil- 
liam Wells,  does  not  necessarily  include  the  other  two 
nephews,  because,  if  William  Wells  should  happen  to 
die  before  the  survivor  of  the  three  tenants  for  life,  he 
would  not  then  be  the  person  designated  by  the  will. 
But  what  would  have  been  the  effect  of  the  codicil,  if 
it  had  simply  said,  "  I  revoke  so  much  of  my  will  as 
relates  to  my  nephew  William  Wells  of  Holme,"  omitting 

the 

(a)  13  Jur.  1091. 
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the  subsequent  words,  and  it  had  happened  that  at  the 
death  of  the  last  tenant  for  life,  William  Wells  had 
been  the  surviving  son  ?  I  apprehend  there  would 
have  been  an  intestacy,  because  no  one  but  William 
Wells  could  take  under  the  designation  in  the  will,  and 
as  to  him  the  will  was  distinctly  revoked. 

It  is,  however,  unnecessary  to  speculate  on  what  the 
result  of  that  would  Iwe  been,  for  I  think  that  the 
words  of  the  gift  to  Frederick  are,  by  themselves,  suffi- 
cient to  determine  the  question.  A  gift  by  a  codicil 
cannot  operate  as  a  confirmation  of  a  bequest  contained 
in  the  original  will,  with  which  it  is  quite  inconsistent 
It  must  operate,  if  at  all,  as  a  total  or  partial  revocation. 

In  this  will,  whenever  the  testator  intends  to  give 
a  life  interest,  he  expresses  it  by  the  words  "  for  her 
life,"  or  •'  for  his  life."  By  his  codicil,  he  not  only  re- 
vokes "  so  much  of  the  will  as  relates  to  his  nephew 
William  Wells"  but  he  goes  on  to  state,  " and  I  leave 
my  brother  Frederick,  on  the  death  of  my  wife  and  my 
brother  John,  in  full  enjoyment  of  all  my  property." 
That,  undoubtedly,  is  an  absolute  bequest  to  him  of  all 
his  property ;  and  cannot  be  read  as  a  confirmation  of 
the  gift  to  him  in  the  original  will,  because  that  was 
for  life  only,  while  this  is  absolute. 

I  am  of  opinion,  that  there  is  no  serious  doubt  as  to 
the  construction  of  the  codicil ;  for  whatever  might  have 
been  the  testator's  motives  for  revoking  so  much  of  the 
will  as  relates  to  William  Wells,  the  eldest  son  of  his 
brother  Captain  William  Wells,  he  has  made  his  inten- 
tion clear  by  the  gift  to  his  brother  Frederick,  whereby 
the  bequest  to  him  for  life  is  enlarged  into  an  absolute 
interest. 

I  must  therefore  make  a  declaration  to  that  effect 
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ATTORNEY-GENERAL  v.  The  ARCHBISHOP 
of  YORK. 

November  9. 
~TN    1548,  Robert  Holgate,  Archbishop  of  York,  in  Part  of  the 
"*■     pursuance  of  letters-patent  granted  to  him  by  King  foundation 
JJearytbe  Eighth,  established  a  free  school  of  grammar  8pho°l  con- 
5n  Hemsworth,  and  a  master  thereof  (who  was  to  be  a  advowson  pro- 
corporation)  to  teach  grammar  and  other  knowledge  <*uc,ng  n° ln* 
mnd    learning,    freely,  without    taking   any  stipend  or  Court  con- 
exaction  of  the  scholars.     And  he  ordained,  that  the  Jf^parth' 

-Archbishop  of  York,  and  his  successors,  should  have  were  within  a 

1  •  a      -n,      n  .*         m         n  n    1      reasonable  dis- 

the  nomination  and  gift  of  the  office  of  master  of  the  tauce  and  the 

school,  and  that  the  master  should  be  versed  in  the  duties  of  it 

.  light,  the 

Hebrew,  Greek  and  Latin  tongues,  and  should  teach  living  might 

and  inform  the  same  to  the  scholars  apt  for  the  same,  |jdf?v  the 

according  to  his  discretion,  and  that  he  should  have  master  or 

an  usher  (of  whom  he  should  have  the  election)  and  to  not  being  the 

whom  he  should  pay  4/.  yearly ;  that  the  master  should  c**6* tne  ad- 
....  .  ii-         i/.  i  i        i        vowson  was 

diligently  apply  himself  to  teach  grammar  and  other  ordered  to  be 

knowkdSe  sur&. 

charity,  which  the  Court  considered  it  had  jurisdiction  to  order. 

The  statutes  of  foundation  of  a  school  (1548)  directed  that  the  rents  of  the  charity 
property  should  not  be  raised  above  the  yearly  rents  then  payable.  Held,  that  this 
direction  was  simply  inoperative,  and  that  the  most  must  be  made  of  the  property. 

In  a  school,  the  first  object  is  to  provide  a  proper  remuneration  for  a  competent 
master,  and  this  ought  not  to  be  interfered  with  by  the  institution  of  exhibitions  and 
scholarships,  however  useful  in  themselves. 

The  provisions  in  the  statutes  of  foundation,  as  to  the  period  of  attendance  of  the 
master,  may  be  modified  by  the  Court  in  settling  a  scheme. 

In  the  absence  of  express  directions,  it  is  not  incumbent  on  the  schoolmaster  to 
reside  in  the  school-house,  provided  he  lives  within  a  convenient  distance,  temble. 

In  raising  costs  out  of  charity  property  by  a  mortgage,  the  Court  is  anxious  to 
provide  for  its  extinction  by  a  sinking  fund. 

Where  the  original  charter  of  foundation  of  a  charity  does  not  exist,  but  copies  of  it 
are  found  in  proper  places,  two  of  them  purporting  to  be  the  original  charter  in 
txtemoj  and  one  omitting  certain  trusts  found  in  the  other  two,  the  former  must  be 
Acted  on,  though  it  appears  that  the  property  of  the  charity  was  afterwards  diminished, 
and  it  is  alleged,  that  in  consequence  thereof,  the  visitor,  under  the  authority  given  by 
the  original  charter,  may  have  limited  the  trusts  as  shown  in  the  third  copy. 
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1853.       knowledge  in  the  school,  during  the  hours  mentioned,  ^  *, 

^v-^      commencing  at  six  or  seven  o'clock  in  the  morning,  «"3> 

General"     according  to  the  season  of  the  year,  and  that  if  the  ^^  mz 

«•  master  should  not  pay  such  sums  of  money  as  therein  .far  in 

Archbishop  of  directed,  or  should  be  remiss  or  negligent  in  teaching,  ^  «^g 

York.  &c#^  the  office  of  schoolmaster  should  be  void ;  and  he  ^^  M-h 
directed,  that  the  master  should  not  let  the  lands  be-  — ^^«c 
longing  to  the  charity  for  more  than  twenty-one  years, 
nor  make  any  new  lease,  during  the  continuance  of  the 
old,  nor  raise  the  rents  above  the  yearly  rents  then  paid.  _'%z^3d 
And  he  ordained,  that  the  master  should  pay  10/.  yearly  ^^^  f"Ij 
to  six  poor  scholars,  to  be  appointed  by  the  parson,  «  Mnx«n, 
curate,  churchwardens  and  four  of  the  householders  ^Trs 
of  the  parish,  and  that  he  should  take  only  such  fines  <^s  ^^es 
or  leases  as  in  the  rental  annexed  thereto  were  ap- 
pointed, which  were  to  be  applied  to  the  reparation 
of  the  schoolhouse  and  building  and  the  maintenance 
of  the  foundation,  and  the  surplus  to  mending  of  the 
highways  and  relieving  the  poor  of  the  parish  and  the 
poor  scholars.  These  latter  provisions,  as  to  the  10/. 
to  the  poor  scholars,  and  the  application  of  the  sur- 
plus of  the  fines,  were  not  contained  in  the  copy  of* 
the  charter  given  to  the  present  master  on  his  appoint- 
ment ;  who  contended,  that,  if  in  the  original  charter, 
they  were  to  be  presumed  never  to  have  been  acted  on, 
or  to  have  been  duly  and  properly  withdrawn  from  the 
statutes,  by  some  alteration  of  the  foundation,  in  pur- 
suance of  the  power  given  to  the  archbishop  as  visitor 
by  the  charter,  of  making  and  altering  the  ordinances. 
The  same  charter  established  not  only  the  school  at 
Hemsworth,  but  two  other  schools,  of  which  the  arch- 
bishop was  made  visitor ;  and  four  copies  of  it  were 
made  and  deposited,  one  with  the  archbishop,  another 
with  the  dean  and  chapter,  a  third  with  the  archdeacon, 
and  a  fourth  with  the  master ;  but  the  originals  did  not 
now  exist.     Copies,  however,  were  found  in  three  of 

the 
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the  prescribed  repositories,  two  of  which  were  com- 
plete, and   nearly  agreed  with  each  other  ;    but  the 
third,  handed  down  from  master  to  master,  and  pro-      General 
duced  by  the  present  master,  was  imperfect  and  appa-  v- 

rently  mutilated,  the  paging  of  the  document  not  being  Archbishop  of 
continuous.  York* 


The  information  prayed  a  declaration,  that  the  system 
of  letting  at  inadequate  rents,  and  at  fixed  fines,  was 
improper,  and  that  an  account  should  be  taken,  and  a 
scheme  settled,  and  that  the  master  ought  to  give  his 
daily  personal  attendance  in  the  school. 

The  master  (the  Rev.  John  Baines  Graham)  who  had 
been  appointed  in  1832,  insisted,  that  he  was  not  bound 
to  reside,  nor  to  teach  anything  but  Hebrew,  Greek  and 
Latin,  nor  to  attend  at  the  school,  except  at  reason- 
able hours;  but  he  stated,  that  there  had  been  few 
applications  to  him  to  teach  the  learned  languages,  and 
that  he  had  taught  reading  and  writing  at  a  small 
charge,  which  he  had  been  in  the  habit  of  making  up 
to  1846,  when  it  was  discontinued,  and  an  arrangement 
was  made  with  the  parishioners,  whereby  he  appointed 
a  resident  assistant  to  teach  the  boys  at  the  school  the 
several  branches  of  an  English  education  gratuitously, 
he  himself  receiving,  at  his  vicarage  of  Falkirk  (two 
miles  distant  from  the  school)  such  boys  as  wished 
to  learn  Latin,  &c,  and  exchanging  duties  with  his 
assistant  one  day  in  each  week. 

The  property  of  the  school  consisted,  among  other 
things,  of  the  rectory  of  Synnington,  situate  at  a  dis- 
tance of  upwards  of  forty  miles  from  the  school,  and 
certain  property,  originally  conveyed  to  it,  had  been 
afterwards  reconveyed  or  surrendered  by  the  master  to 
the  archbishop ;   and  in  consequence  of  this  diminution 

VOL.  XVII.  k  k  of 
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of  its  endowment,  it  was  alleged,  that  the  original  trusts, 
as  set  out  in  the  original  charter,  were  curtailed  as  tc 
their  objects,  and  that  the  document  produced  by  the 
master  was  a  copy  of  the  new  charter,  modified  by  th< 
Archbishop  of  archbishop,  so  as  to  meet  the  new  state  of  things ;  o 
York.        ^is  there  was  no  evidence. 

The  Solicitor-General  and  Mr.  T.  H.  Terrell,  for  tb< 
information.  Though  the  present  master,  no  doubt 
has  greatly  improved  the  system  he  found  in  operatiot 
when  he  was  appointed,  still  the  school  is  a  grammai 
school  for  teaching  the  learned  languages,  and,  de  facto 
the  mastership  has  been  converted  into  a  sinecure.  The 
master  is  resident  at  a  distance  of  two  miles  from  the 
school,  and  attends  only  once  a  week,  though  he  and 
the  usher  are  required,  by  the  constitution  of  the 
school,  to  attend  ten  hours  daily,  under  a  penalty  oi 
forfeiture  of  office,  which  the  present  master  is  no* 
liable  to.  A  large  school  for  poor  children  should  be 
established,  with  exhibitions  for  the  most  deserving; 
the  Defendant,  Mr.  Graham,  must  be  required  to  elect 
between  his  living  of  Falkirk  and  the  mastership;  and,  ii 
he  should  choose  the  latter,  he  must  live  in  the  house, 
and  devote  his  whole  time  to  the  duties  of  the  school.  A 
scheme  should  be  settled,  and  the  property  let  at  its 
full  value;  the  advowson  of  Synnington  should  be  sold 
and  the  proceeds  applied  as  part  of  the  charity  funds. 

Mr.  Faber,  for  the  archbishop  of  York. 

Mr.  R.  Palmer  and  Mr.  G.  L.  Russell,  for  the  master 
The  statutes  constitute  the  master  a  body  corporate,  anc 
direct  him  to  pay  41.  a  year  to  the  usher;  and  there  u 
nothing  more  in  his  copy  of  the  charter.  The  result 
is,  that  lands  are  given  to  a  corporation  sole,  and  the 
master  is  charged  with  a  certain  sum  only,  and  there- 
fore 
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fore  he  takes  the  rest  for  himself.     The  instrument        1853. 
coming  out  of  the  master's  possession  is  the  true  one,       s-^^^ 
and  by  that  he  has  property  given  to  him  with  certain      Gerehal  " 
fcurdens,  and  no  direction  as  to  the  rest,  except  that  he  is  v- 

not  to  raise  the  rents,  or  take  other  than  certain  fines  Archbishop  of 
mentioned.     The  archbishop  was  to   have   power  to        York. 
change  the  constitutions,  and  the  presumption  is,  that 
be  did  so,  for  the  master  surrendered  part  of  the  estate 
to  the  archbishop,  and,  the  income  having  been  lessened 
in  value,  the  archbishop  struck  out  the  latter  clauses. 

The  Master  of  the  Rolls. 

It  has  scarcely  been  disputed,  and  it  must  be  in- 
ferred, that  the  document  stated  in  extenso  by  the  Soli* 
citor-General  was  the  original  document  published  by 
the  archbishop,  the  founder  of  this  charity.  But  I  am 
asked  further  to  infer,  by  reason  of  the  re-conveyance 
to  the  archbishop  of  a  certain  portion  of  this  property,  by 
which  part  of  it  was  taken  away  from  the  charity,  and  in 
the  absence  of  any  further  evidence  that  the  other  docu- 
ment, which  is  evidently  in  a  handwriting  of  a  much  later 
period,  and  does  not  even  purport  to  be  complete  (for  the 
paging  does  not  go  on  continuously),  was  the  document 
by  which  the  archbishop  ultimately  limited  and  stated 
the  full  extent  of  his  intentions  and  objects.  I  cannot 
come  to  any  such  conclusion;  I  believe  that  the  do- 
cument in  extenso  contains  the  rules  provided  by  the 
archbishop  for  the  government  of  this  school,  and  that 
no  alteration  was  made  in  them  by  him.  I  must,  there- 
fore regulate  this  school  according  to  that  document,  so 
far  as  the  altered  state,  circumstances  and  law  of  the 
country,  will  allow. 

In  the  first  place,  it  is  manifest,  that  the  regulation 

respecting  the  non-increase  of  the  rents  and  fines  is  consi- 

k  k  2  dered 
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dered  in  this  Court  as  merely  inoperative.  It  is  wholly 
ineffectual,  and  has  been  frequently  so  held  by  this  Court 
There  must,  therefore,  be  an  inquiry  as  to  what  leases 
there  are,  and  whether  any  steps  should  be  taken  with 
Archbishop  of  respect  to  them ;  and  the  property  must  be  placed  on 
such  a  footing  as  will  make  it  most  productive. 

Looking  at  this  document,  I  find  it  very  strict  and  par- 
ticular, in  requiring  the  personal  superintendence, daily, of 
the  schoolmaster.  But  I  am  not  prepared  to  say  (provided 
the  school  can  be  efficiently  managed  without  that  exact 
attendance)  the  Court  will  consider  it  to  be  of  the  essence 
of  the  duty  of  the  schoolmaster,  that  be  should  actually  be 
in  the  school  from  six  o'clock  in  the  morning  to  six 
o'clock  in  the  evening  during  the  summer  months,  and 
from  seven  o'clock  in  the  morning  to  five  o'clock  in  the 
evening  during  the  winter  months.  That  may  depend 
on  what  is  most  for  the  benefit  of  the  school ;  but  I  en- 
tertain no  doubt  that  the  personal  superintendence  of 
the  master  is  of  the  greatest  value  to  the  school,  and  that 
it  must  be  given  daily,  with  such  a  reasonable  allowance 
for  vacations  as  may  be  arranged  upon  the  settlement 
of  a  scheme.  Provided  that  personal  superintendence 
be  given,  I  am  not  at  this  moment  prepared  to  say 
(although  that  is  rather  a  matter  for  consideration  on 
the  settlement  of  the  scheme),  that  it  is  absolutely  ne- 
cessary that  he  should  reside  in  the  schoolhouse,  if  he 
resides  within  such  a  moderate  distance  as  will  enable 
him  fully  to  perform  those  duties.  But  I  am  of  opinion, 
that  in  the  settlement  of  a  scheme,  the  Court  cannot, 
either  on  the  footing  of  the  regulations  imposed  by  the 
founder,  or  in  their  absence,  consider  that  the  superin- 
tendence of  the  master  once  a  week  would  be  sufficient  to 
satisfy  those  conditions.  I  think  it  is  proper,  therefore, 
that  there  should  be  a  scheme  to  consider  the  mode  in 

which 
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^which  this  school  should  be  regulated  for  the  future,        1853. 

a.nd  upon  that  the  whole  matter  will  be  open  before      v-p*v-^' 

Attorney- 

"Drie*  General 

v. 

The 
I  repeat  the  observation  I  have  before  made,  that,  Archbishop  of 

in  my  opinion,  no  benefit  is  done  to  a  school,  by  en-        *ork. 
deavouring  to  limit  the  remuneration  of  the  school- 
master to  such  an  extent,  as  will  not  secure  the  ser- 
vices of  a  man  of  ample  and  competent  ability  daily 
to    perform  the  functions  which  belong  to  his  office, 
under  the  notion  that  a  part  of  the  revenues  of  the 
school  can  be  more  usefully  employed  in  instituting  ex- 
hibitions.    Exhibitions  and  scholarships  are,  no  doubt, 
very  useful  to  a  school,  if  sufficient  means  be  left  for 
providing  ample  instruction ;   but  I  am  of  opinion  that 
such  instruction  is  the  first  thing  to  be  provided.    With- 
out binding  myself  as  to  what  I  shall  do  when  the 
scheme  comes  before  me  in  chambers,  I  throw  this  out 
as  being  the  general  view  I  take  of  this  subject. 

I  have  felt  some  difficulty  with  respect  to  the  advow- 
son.  If  the  vicarage  had  been  in  the  same  parish,  or 
within  a  reasonable  distance,  and  the  parochial  duties 
had  not  been  very  severe,  I  should  have  thought  that  the 
master,  or  the  usher,  might  also  have  usefully  filled  the 
office  of  vicar  of  the  parish  ;  but  if,  as  I  am  informed,  it 
is  at  such  a  distance  as  to  render  the  performance  of  the 
duties  of  both  offices  totally  incompatible,  it  becomes 
impossible  to  permit  it.  In  that  case  I  am  disposed 
to  concur  with  the  Solicitor-General  in  thinking,  that 
the  better  course  would  be  to  sell  the  advowson,  and 
invest  the  produce  for  the  benefit  of  the  school.  I  ap- 
prehend that  there  can  be  little  doubt  that  this  Court 
has  the  power  of  disposing  of  the  vicarage  for  the  benefit 
of  the  charity,  and  that  had  therefore  better  be  done. 

No 


CASES  IN  CHANCERY. 

No  species  of  blame  can  attach  to  the  present  roaster, 
and  I  shall  certainly  give  him  his  costs  out  of  the 
^£ner!l"    charity  estate.     But  there  is  this  difficulty;   I  object 
«  to  a  charity  being  burdened  with  a  mortgage,  for  the 

Archbishop  of  purpose  of  paying  costs,  unless  at  the  same  time  a  sink- 
Yon*.        ;ng  fun(j  j8  provided  for  its  repayment    This  I  suggest, 
in  order  that  the  Solicitor-General  may  consider  in  what 
way  it  would  be  best  to  frame  the  decree. 


GREENSLADE  v.  DARE. 

November  10. 

On  the  prin-  PT1HIS  was  a  motion  to  dissolve  an  injunction,  restrain- 

£ofJ^  A     ing  the  Bishop  of  Bath  and  Wells  from  instituting 

perty  pending  to  the  rectory  of  Chipstable  the  Rev.  Walter  Dare,  or 

Court  will  in  any  otiier  clerk,  presented  by  the  Defendant  Charles 

a  suit  to  im-      Holcombe  Dare. 
peach  a  con- 
veyance of  an 

advowson,  re-         Qn  the  c^^  of  j         1815   tbe  Rev#  Sim(m  Slocombe 
strain  the  in-  '  ' 

■titutionofa     Richards  (the  rector),  in  consideration  of  1,000/.  con- 

aadnat^aDe^    veyed  the  advowson  and  the  manor  of  which  he  was 

fendant claim-  seised  in  fee,  to  John  Clarige,  his  heirs  and  assigns; 

purchaser  for     anc*  on  ^e  same  day,  he  demised  the  rectory  and  the 

^eAtion000"     titheS  ^then  °f  tbe  y6arly  Va,U6  °f  36°^  t0  ClaTi9€> 
without  notice   during  his  (Mr.  Richards')  life,  or  so  long  as  he  should 

UDder  iL  continue  rector,  at  the  yearly  rent  of  100/.     The  bill 

alleged  that  the  receipt  of  the  1 ,000/.  was  not  indorsed 
on  the  conveyance,  and  that,  in  fact,  that  sum  had  never 
been  paid,  and  was  an  inadequate  consideration ;  that 
Mr.  Richards  was,  then  and  previously  thereto,  of  un- 
sound mind,  and  incapable  of  managing  his  affaire; 
and  that  the  sale  was  fraudulent. 

Clarige  afterwards  sold   the  advowson  and  manor, 

and 
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and  his  interest  in  the  rectory  and  tithes,  and  ultimately 
the  advowson  became  vested  in  the  Defendant  Dare. 

Mr.  Richards,  in  1810,  obtained  from  the  bishop 
licence  for  non-residence,  on  account  of  infirmity  or 
derangement  of  mind  (as  the  bill  alleged),  and  this,  at 
the  time  of  the  conveyance,  Clarige,  with  whom  Mr. 
Richards  resided,  knew  or  might  have  known. 

Mr.  Richards,  subsequently  to  1815,  went  to  Ame- 
rica, and  he  returned  in  1823.  On  the  9th  of  February, 
1852,  a  commission  de  lunatico  was  issued  against  him, 
and  be  was  found  to  be  a  person  of  unsound  mind  from 
the  1st  of  January,  1825,  and  not  from  an  earlier  period, 
there  being  no  evidence  given  as  to  the  state  of  his  mind 
while  in  America. 

Mr.  Richards  died  on  the  19th  of  April,  1853,  intes- 
tate, leaving  the  Plaintiffs,  Elizabeth  Greenslade  and 
Mary  Greenslade,  his  co-heiresses  at  law,  who  filed  their 
bill  against  Mr.  Dare  and  the  Bishop  of  Bath  and 
Wells,  to  set  aside  the  conveyance  of  1815,  as  fraudu- 
lent and  void,  and  to  restrain  the  Defendant  Dare  from 
suing  out  a  writ  of  quare  impedit  against  the  bishop  to 
compel  institution  of  any  clerk  presented  by  him,  and 
to  restrain  the  bishop  from  instituting  such  clerk. 

In  July,  1853,  the  Plaintiffs  obtained  an  injunction 
restraining  institution  of  the  Defendant  Dare's  clerk 
by  the  bishop.  The  Defendant  Dare  put  in  his  answer, 
stating  that  he  was  a  purchaser  for  valuable  considera- 
tion without  notice.  He  now  moved  to  dissolve  the 
injunction.  The  Plaintiffs  resisted  the  motion,  on  the 
ground  that  if  the  Defendant  Dare's  clerk  were  once 
instituted  he  could  not  be  removed,  and  the  question  at 
issue  would  thereby  be  practically  determined. 

Mr. 
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1863.  Mr.  Lloyd  and  Mr.  C.  Brown,  for  the  motion,  con- 

tended! that  the  case  made  by  the  bill  was  a  simple 
equitable  case  for  setting  aside  a  conveyance,  on  the 
ground  of  fraud,  of  which  lunacy  was  one  of  the  con- 
stituent parts,  and  that  a  Court  of  Equity  would  not 
interfere  to  set  aside  a  contract,  even  if  it  were  over- 
reached by  an  inquisition  in  lunacy  (which  it  was  not), 
if  it  was  fair  and  without  notice,  as  it  was  in  this  case ; 
Niett  v.  Morley  (a) ;  Price  v.  Berrington  (J) ;  Hiern  v. 
Mill(c).  That  the  Defendant,  therefore,  who  was  a 
purchaser  for  valuable  consideration  without  notice, 
ought  not  to  be  restrained  from  the  exercise  of  his 
legal  right  of  presentation,  and  that  the  injunction  ought 
to  be  dissolved. 

Mr.  R.  Palmer  and  Mr.  Karslake,  for  the  Plaintiffs. 

The  Master  of  the  Rolls. 

The  principle  on  which  this  Court  has  acted,  and 
ought  to  act,  in  cases  of  this  description  is  clear.  I 
consider  that  one  of  the  most  valuable  functions  of 
this  Court  is  to  preserve  property  pending  litigation. 
When  I  was  applied  to,  in  this  case,  for  an  ex  parte 
injunction,  I  was  told,  that  the  Plaintiffs  claimed  the 
advowson  as  heirs  of  the  original  owner,  and  that  the 
Defendant  claimed  it  as  purchaser,  I  will  assume,  with- 
out notice.  It  then  appeared  to  me,  that  the  determina- 
tion of  the  questions  between  the  parties  would  be 
precluded,  if  the  Ordinary  were  allowed,  pending  the 
suit,  to  induct  the  Defendant's  clerk  into  the  living,  as 
he  would  become  irremovable.  In  point  of  fact,  the  liti- 
gation would  be  determined  in  the  Defendant's  favour, 
not  only  without  a  hearing,  but  without  the  possibility 
or  means  of  a  hearing,  for  the  Ordinary  possesses  none. 

I 

(a)  9  Ves.  478.      (6)  3  Macn.  $  Gor.  486.       (c)  13  Ves.  114. 
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I  thought,  therefore,  that  it  was  fitting  to  restrain  the        1853. 

filling  up  of  the  living  until  I  bad  heard  more  of  the 

case. 

An  application  is  now  made  to  dissolve  that  injunc- 
tion, by  the  Defendant,  who  claims  to  be,  and  brings 
forward  a  great  deal  of  evidence  for  the  purpose  of  esta- 
blishing, that  he  is  a  purchaser  for  valuable  consideration 
without  notice,  and  that  the  Plaintiffs  have  no  right 
whatever  to  a  decree  in  this  cause. 

If,  upon  this  motion,  I  should  be  of  opinion  that  the 
Defendant  had  made  out  that  case  upon  the  affidavits, 
and  I  acted  accordingly,  and  allowed  the  Ordinary  to 
induct  his  clerk,  that  would  not  stop  the  cause.    The 
Plaintiffs  would  be  entitled  to  bring  it  to  a  hearing,  and 
upon  the  hearing  of  the  cause,  upon  the  evidence  regu- 
larly taken,  I  might  come  to  an  opposite  and  different 
conclusion.     What  possible  means  should  I  then  have 
of  setting  the  matter  right  ?    It  is  true,  as  was  observed 
by  Mr.  Brown,  that  this  Court  now  gives  great  facilities 
for  determining  questions  upon  motions,  but  the  modern 
practice  has  made  no  difference  in  this : — that  the  ques- 
tions in  issue  between  the  parties  are  to  be  tried  at  the 
hearing  of  the  cause;  and  although  this  Court  regards 
with  favour  the  case  of  a  purchaser  for  valuable  consi- 
deration without  notice,  yet  there  being  a  real  question 
in  the  cause  between  the  Plaintiff  and  the  Defendant, 
it  does  not  allow  the  Defendant  to  take  the  fruit,  on  an 
allegation  on  his  part,  even  though  supported  by  evi- 
dence, until  the  hearing  of  the  cause,  for  then,  and  not 
until  then,  is  the  question  in  the  cause  to  be  determined. 
Take  the  familiar  illustration  which  Mr.  Lloyd  himself 
suggested: — suppose  there    is   money  in  the  funds, 
which,  in  default  of  appointment  by  the  tenant  for  life, 
belongs  to  A,  B.>  and  that  upon  the  death  of  the  tenant 

for 
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1853.  f°r  1*^  A.  B.  filed  a  bill  in  this  Court,  saying,  "lam 
entitled  to  this  fund  in  default  of  appointment ;  and 
although  an  appointment  has  been  made,  yet  it  was 
improperly  obtained,  and  would  be  set  aside  in  this 
Court."  If  I  were  informed  that  the  trustee  was  about 
to  transfer  the  money  to  either  of  the  parties  (it  would 
be  indifferent  to  me  which),  I  should  preserve  that  pro- 
perty by  restraining  the  transfer  to  any  one,  in  order 
that,  at  the  hearing  of  the  cause,  the  Court  might  have 
the  means  of  giving  it  to  the  person  who  then  made  oat 
his  right  to  it. 

I  express  no  opinion  whether  this  cause  will  be  more 
properly  tried  at  law  or  in  equity,  but  of  this  I  am  con- 
fident, that  it  must  be  tried  in  one  or  other  of  these 
places ;  and  if  I  dissolve  the  injunction,  and  the  Ordi- 
nary were  thereupon  to  induct  a  clerk,  the  result  would 
be,  that  it  could  not  be  tried  with  any  effect  either  at 
law  or  in  this  Court.  I  will  give  every  possible  faci- 
lity for  having  the  cause  speedily  tried,  but  I  am  of 
opinion  that  I  must  refuse  this  motion.  Reserve  the 
costs  of  it  (a). 

(a)  See  Bowling  v.  Maguire,  LI.  $  Goo.t  temp.  Plunkct,  1 ; 
Nicholson  v.  Knapp.  9  Sim.  326. 


CASES  IN  CHANCERY. 


CROWE  v.  CR1SFORD. 

November  16. 

TMTILLIAM   CROWE,    by    his    will,    appointed  A  testator 

Alexander   Crisford  and  John    Crowe  trustees  f*}£  copied 

and  executors  thereof ;  and  subject  to  certain  devises  an<*  leasehold 

and  bequests,  including  a  bequest  to  his  wife  Eliza  njg  stocks, 

Crowe,  of  furniture,  plate,  &c,  for  life,  he  devised  and  8nare8  a.nd 

bequeathed  all  other  his  freehold,  copyhold  and  lease-  to  trustees,  in ' 

hold  estates  whatsoever,  and  wheresoever,  and  all  his  i!?8,!^!*" 
'  *  ceive  the 

stocks,  funds  and  securities,  shares  in  public  companies,  "  rents,"  issues 
and  other  his  personal  estate  whatsoever,  unto  his  said  ancj  thereout 

trustees,  their  heirs,  executors,  administrators  and  as-  to  keep  the 

,  i  /»       houses,  &c.  in 

signs,  upon  trust  to  receive  the  rents,  issues  and  profits  good,  substan- 

thereof,  and  thereout  to  keep  all  the  houses  and  build-  tW  and  tenant- 

.  .  .  aD'e  repair, 

ings  in  good,  substantial  and  tenantable  repair,  to  pay  and  renew  his 

the  premiums  for  insuring  the  same  from  fire,  and  all  ^^  ^en 

other  outgoings  usually  paid  by  landlords,  and  also  to  to  pay  "  the 

pay  the  renewal  fine  and  expenses,  whenever  any  of  his  arising  from 

leasehold  estates  should  come  in  course  of  renewal,  and  the  residuary 
11        i  ..  i  o  n    ,       real  and  per- 

all  other  expenses  attending  the  performance  of  the  sonal  estate" 

trusts  of  that  his  will ;  and  then,  upon  trust  to  pay  the  JJL0**  ^'l®/0* 

...  «fe.  Held,first, 

net  income  arising  from  his  said  residuary  real  and  per-  that  the  wife 

sonal  estates  unto  his  wife  Eliza  Crowe,  for  and  during  J"^1^?^,^ 

the  term  of  her  natural  life.     And  from  and  immediately  in  specie ;  and, 

after  his  decease,  he  gave,  devised  and  bequeathed  all  all  ordinary 

his  residuary  real  and  personal  estates  unto  the  plaintiffs  repairs  were  to 

.be  paid  out  of 
John  M.  Crowe  and  William  M.  Crowe,  to  hold  to  their  the  income, 

heirs,  executors,  administrators  and  assigns,  according  j!™^!^10*1 

to  repairs  as 

would  amount 

to  rebuilding  the  houses. 

Part  of  the  testator's  property  being  at  his  death  invested  on  insufficient  securities, 

an  inquiry  was  also  directed,  whether  any  and  which  of  the  outstanding  debts  due  to 

the  testator  should  be  got  in. 
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to  the  nature  and  tenures  of  the  said  estates,  respective!; 
share  and  share  alike. 

The  testator  died  in  1852.  His  estate,  at  the  time  « 
his  death,  consisted  of  several  freehold,  copyhold  at 
leasehold  properties,  of  various  sums  of  money  secure 
upon  mortgages,  bonds,  bills  and  notes,  of  varioi 
shares  in  public  joint  stock  companies,  and  of  oth 
particulars. 


Some  of  the  bouses,  part  of  the  property,  were  oi 
of  repair  at  the  testator's  death,  and  were  nearly  a 
held  upon  lease  from  colleges  at  Cambridge,  withoi 
any  covenant  for  renewal.  Several  of  the  mortgag* 
upon  the  leaseholds  were  insufficient  securities,  accon 
ing  to  a  valuation  taken  by  the  executors. 

Three  questions  arose  upon  the  construction  of  tl 
will :  first,  whether  the  repairs  of  the  houses  were  1 
be  borne  by  the  corpus  or  the  income  of  the  estafc 
secondly,  whether  Mrs.  Crowe  was  to  enjoy  the  ii 
come  in  specie;  and  thirdly,  whether  such  of  tl 
mortgages,  as  were  on  insufficient  securities,  should  1 
called  in. 

Mr.  Lloyd  and  Mr.  Hobhouse,  for  the  Plaintiffs  (tl 
remainder  men).  The  houses  were  very  much  out  • 
repair  at  the  testator's  death,  and  the  widow  insis 
that  they  ought  to  be  put  into  repair  at  the  expense  < 
the  estate,  and  afterwards  out  of  the  income ;  but  r 
such  distinction  can  be  maintained,  for  the  paymei 
of  renewal  fines,  premiums  for  insurance,  &c,  are  als 
directed  out  of  the  income. 


As  to  the  enjoyment  in  specie,  it  is  clear  the  wife  ws 
not  to  have  the  whole  income  of  the  property,  which  w~ 
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of  a  perishable  nature,  for  the  testator  gives  the  pro- 
ceeds of  the  whole  property  to  the  trustees,  to  enable 
them,  among  other  things,  to  renew  and  give  the  lease- 
holds a  permanent  character.  And  so  far  from  the 
direction  to  keep  in  repair  being  an  argument  in  favour 
of  the  widow,  it  leads  to  the  opposite  conclusion,  for 
the  testator  has  endeavoured  to  give  to  the  leaseholds  a 
permanent  and  imperishable  nature.  The  case  is  even 
stronger  than  Howe  v.  Lord  Dartmouth  (a).  The  shares, 
though  not  a  wearing-out  property  like  the  leaseholds, 
ought  to  be  converted  ;  Thornton  v.  Ellis  (6). 
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1853. 

Crowe 

v. 

Crisford. 


Mr.  Glasse  and  Mr.  Welford,  for  the  executors. 

Mr.  jR.  Palmer  and  Mr.  J.  W.  Stephen,  for  the  widow. 
The  direction  given  in  the  will  to  the  executors  "  to  keep 
all  the  houses  and  buildings  in  good  repair/'  implies, 
that  the  houses  are,  in  the  first  instance,  to  be  put  into 
repair  at  the  expense  of  the  estate,  and  then  to  be  kept 
in  necessary  repairs  out  of  the  income.  As  to  the  en- 
joyment in  specie,  it  is  clear  on  the  authorities,  that  the 
widow  is  entitled  to  the  income  of  the  leaseholds  in 
'  specie,  for  the  testator  expressly  gives  her  the  net  income 
of  the  rents,  &c;  and  as  to  the  shares,  they  are  of  a 
more  permanent  nature  and  ought  to  follow  the  same 
rule. 

The  Master  of  the  Rolls. 

This  is  not  a  case  for  conversion.  A  current  of  autho- 
rities has  established  the  rule  (c),  that  where  "  rents " 
are  referred  to,  the  person  taking  a  life  estate  is  entitled 
to  the  enjoyment  of  the  property  in  specie;  and  besides, 

the 


(a)  7  Vet.  137  a. 
\b)  15  Beav.  193. 


(c)  See   Goodenough  v.   Tre- 
mamondo,  2  Bean.  512. 
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the  provision  as  to  paying  fines  for  renewal  and  keeping 
in  repair,  with  respect  to  the  leaseholds,  shows,  that 
they  were  not  to  be  converted.  In  this  case,  therefore, 
the  widow  is  entitled  to  enjoy  the  property  in  specie. 
But  such  enjoyment  in  specie  is  not  any  impediment  to 
the  trustees  getting  in  any  outstanding  estate  which  may 
be  placed  upon  insufficient  security  and  investing  it  in 
proper  securities.  There  must  be  an  inquiry  whether 
any  and  which  of  the  outstanding  debts  due  to  the  tes- 
tator should  be  got  in. 


As  to  repairs,  "  keeping  in  repair"  means  to  ex- 
pend money  in  putting  the  leaseholds  in  repair,  assum- 
ing them  to  be  out  of  repair.  They  must  be  put  in 
repair,  from  time  to  time,  out  of  the  income,  that  is,  in 
ordinary  repair ;  but  the  income  is  not  to  be  applied  in 
such  extraordinary  repairs  as  would  be  equivalent  to  re- 
building the  house. 


November  17. 

The  Court  of  a 
Revising  Bar- 
rister is  not 
"  a  Court  of 
Law"  within 
the  Solicitors' 
Act,  so  as  to 
exclude  the 
jurisdiction  of 
this  Court  to 
order  the  taxa- 
tion of  a  bill 
containing 
items  for  busi- 
ness done  in 
that  Court 


In  re  ANDREWS. 

1%/TR.  ANDREWS,  a  solicitor,  was  employed  by  Sir 
Montague  Cholmeley,  in  respect  of  some  election 
matters.     Having  delivered  his  bill  of  costs,  Sir  Mon- 
tague obtained  an  order  of  course  at  the  Rolls  for  its 
taxation,  on  the  allegation,  that  the  bill  "  did  not  con- 
tain any  item  for  business  done  in  either  of  the  Courts 
of  Law  or  Equity." 

The  bill,  however,  under  the  date  of  the  20th  August, 
1851,  contained  the  following  items: — "  Attending  to 
and  conducting  the  registration  for  the  Lincoln  district 
of  the  parts  of  Lindsey  for  this  year,  according  to  agree- 
ment, 25/." 
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Mr.  Andrews,  in  his  affidavit,  explained,  that  this  re-       1863. 
Iated  to  and  was  for  business  done  by  him  for  Sir  Mon-      ^■v^' 
tague  Cholmeley,  in  preparing  and  making  claims  for     a^rews. 
parties  favourable  to  the  interest  of  Sir  M.  Cholmeley, 
desirous  of  being  and  qualified  to  be  placed  upon  the 
register  of  voters  for  the  county  for  which  Sir  M.  Chol- 
meley was  then  the  sitting  member,  and  for  preparing 
and  making  objections  to  parties  unfavourable  to  him 
remaining  on  the  register  of  voters ;  and  afterwards,  at- 
tending the  Court  of  the  Revising  Barrister,  for  the 
purpose  of  supporting  such  claims  and  objections,  so 
made  on  behalf  and  in  the  interest  of  Sir  M.  Cholmeley, 
and  for  the  purpose  of  resisting  the  claims  and  objec- 
tions made  by  and  on  behalf  of  parties  opposed  to  the 
interest  of  Sir  M.  Cholmeley. 

Mr.  Andrews  now  moved  to  discharge  the  order  for 
taxation. 

Mr.  Lloyd  and  Mr.  Hallett,  in  support  of  the  motion. 

The  Solicitors'  Act  (6  &  7  Vict.  c.  73  (a) )  authorizes 
the  Lord  Chancellor  or  Master  of  the  Rolls  to  order  the 
taxation  of  a  bill,  in  case  the  business,  or  any  part 
thereof,  has  been  transacted  in  Chancery,  or  in  any 
other  Court  of  Equity  or  in  Bankruptcy  or  Lunacy, 
"  or  in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  Court  of  Law  or  Equity."  But  if 
any  part  of  such  business  shall  have  been  transacted  in 
any  other  Court,  the  Queen's  Bench,  &c,  are  authorized 
to  make  the  order. 

The  order  has  been  obtained  on  the  assumption  and 
positive  allegation,  that  the  bill  contains  no  item  for 

business 
(a)  Sect  37. 
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1853.  business  in  a  Court  of  Law.  This  is  not  the  fact.  The 
^^^  open  Court  of  the  Revising  Barrister,  under  the  6  Sc  7 
Andrews.  Vict  c.  18,  s.  32,  is  a  Court  of  Law,  to  determine  the 
right  of  parties  to  vote,  which  is  a  recognised  legal 
right,  Ashby  v.  White  (a) ;  and  there  is  now  an  appeal  to 
the  Court  of  Common  Pleas.  It  has  been  decided,  that 
the  Central  Criminal  Court  is  a  Court  of  Law,  so  as  to 
authorize  a  taxation ;  Curling  v.  Sedger  (6).  It  is  not 
disputed  that  the  bill  is  taxable,  but  it  ought  to  be  taxed 
at  law. 

They  also  cited  In  re  Branson  (c) ;  and  distinguished 
Re  Gaitskell  (d). 

Mr.  jR.  Palmer  and  Mr.  Shapter,  contrct.  The  Court 
of  the  Revising  Barrister  is  not  a  Court  of  Law;  it  is  a 
Court  of  Registration  only,  wherein  the  rights  of  con- 
tending parties  are  not  decided.  Sir  Montague  was  not 
a  litigant  party  therein  and  the  supporting  of  the  rights 
of  others  would  be  pure  "  maintenance."  The  mere  fact 
of  being  constituted  or  called  a  "Court"  does  not  neces- 
sarily make  a  Court  a  Court  of  Law.  Thus,  the  High 
Court  of  Parliament,  the  Court  of  Common  Council,  the 
Court  of  Aldermen  and  the  Courts  Baron  and  Leet, 
though  Courts,  are  undoubtedly  not  Courts  of  Law. 

The  specification  in  the  Solicitors'  Act  of  business  in 
bankruptcy  and  lunacy  shows,  that,  but  for  that,  they 
would  not  have  been  considered  as  Courts  of  Law. 

Mr.  Lloyd,  in  reply. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Court  has  jurisdiction  to 

order 

(a)  1  Salk.  19  ;  Bolt,  524  ;  8  (b)  4  Bing.  (N.  C.)  743. 

St.  Trials,  89;  2  Lord  Raym.  (c)  3  Bins.  783. 

938.  (d)  1  PhUlips,  576. 
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order  the  taxation  of  this  bill.    The  statute  says,  that 
€€  i  n  case  no  part  of  such   business   shall  have  been 
trstzisacted  in  any  Court  of  Law  or  Equity,"  the  Lord     Amdrews. 
Ch  ancellor  or  the  Master  of  the  Rolls  may  order  the 
ta.J3Kiation  of  a  bill. 

TThe  only  question  is,  whether,  on  the  construction 
pti^  on  those  words,  the  business  mentioned  in  this  case 
comes  within  the  definition  "  business  transacted  in  a 
Court  of  Law." 

The  first  thing  which  struck  me,  as  it  did  Lord  Lynd- 
hterMt  in  Re   GaiUhell,  was  the  generality  of  these 
words,  "business  transacted  in  any  Court  of  Law  or 
Equity."     Lord  Lyndhurst  says,  "  it  appears  that  those 
words  are  borrowed  from  the  statute  of  Geo.  2,  where 
they  have  been  repeatedly  the  subject  of  judicial  deci- 
sion. ;  and  the  doctrine  of  all  the  cases  is,  that  to  come 
within  the  meaning  of  those  words,  the  business  must 
oe  some  proceeding  either  in  a  suit  or  with  a  view  to  a 
suit.*'    This  is  the  key  to  the  construction. 

The  question  here  is,  whether  the  items  which  are 
here  stated,  "  attending  to  the  registration  of  Lincoln- 
*A**-e  in  the  year  1851,"  is  a  proceeding  either  in  a  suit, 
op  with  a  view  to  the  suit,  in  a  Court  of  Law  or  Equity? 
*  ha.t  is  the  question  I  have  to  consider  in  this  case. 

I  am  of  opinion,  though  I  do  not  know  whether  it  is 
Necessary  *°  come  to  a  conclusion,  that  the  Registra- 
°°n  Court  is  riot  a  Court  of  Law  or  Equity  within  the 
8t^*ute.  I  concur  in  an  observation  of  Mr.  Palmer,* 
*****  the  mere  fact  of  calling  it  a  "Court"  does  not 
make  it  a  Court  of  Law  or  Equity.  It  is  a  Court  of  Re- 
patriation; its  object  is  not  to  determine  rights  between 
contending  parties,  but  the  rights  of  persons  to  exercise 

▼or*  xvn.  l  l  high 
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1853.  high  constitutional  functions,  and  to  ascertain  who  aw 
entitled  to  exercise  these  rights;  and  although  many 
nice  questions  may  arise,  and  although  the  rights  a* 
between  parties  may  have,  incidentally,  to  be  determined. 
by  the  Revising  Barrister,  still  there  is  no  suit  or  action 
between  parties,  though  one  person  claims  a  vote  and. 
another  objects  to  it.  The  whole  object  is,  to  perfect 
and  make  accurate  the  list  of  persons  qualified  to  exer- 
cise the  functions  of  voters.  It  is  easy  to  illustrate 
it  thus :  —  In  the  Court  of  Common  Council  or  of" 
Aldermen  a  question  might  arise,  in  which  it  might 
be  necessary  to  employ  a  solicitor,  but  that  would 
not  make  them  Courts  of  Law  or  Equity  within  the 
statute. 

I  am  strengthened  in  this  by  the  fact,  that  there  is  no 
observation  which  has  been  made  as  regards  the  Registra- 
tion Courts,  which  would  not  equally  apply  to  the  Court — - 

of  Bankruptcy,  and  yet  the  act  specified  proceedings  in 

bankruptcy  or  lunacy,  which  would  be  unnecessary  i^H 
they  were  Courts  of  Law  or  Equity.  Even  if  Registratioc^B 
Courts  were  considered  Courts  of  Law,  still  it  would  1 
difficult  to  hold,  that  the  objecting  to  a  vote  or  the  d< 
fending  the  right  to  be  on  the  list  of  voters,  on  behalf  < 
a  candidate,  would  be  a  proceeding  either  in  a  suit  or  wi*fc  — 
a  view  to  a  suit  on  his  part.  I  cannot  distinguish  trm  ^B 
from  the  employment  of  a  solicitor  to  go  into  Court  aarw 
take  a  note  of  the  proceedings  in  which  the  employ  ^^ 
might  be  materially  interested,  and  might  consider  of  iao^H 
portance  to  him,  but  to  which  he  was  no  party.  Thm*^^ 
would  not  be  a  proceeding,  either  in  a  suit  or  with  a  vi«»-  * 
to  a  suit.  In  that  view,  it  is  impossible  to  say,  that  tft^*  * 
is  a  proceeding  in  a  Court  of  Law  or  Equity  within  -fc*"** 
meaning  of  the  statute.  It  is  6aid,  that  the  bill  ougj"^1* 
to  be  taxed  at  law,  but  this  is  merely  saying  that.  * 
is  taxable  by  a  different  officer,  on  the  same  prija*^1" 

pl«*»; 
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pies ;  and  it  is  admitted,  that  there  is  no  taxing  officer  in        1853. 
the  Registration  Court. 


I  was  struck  with  the  observation,  that  the  bill  de- 
livered was  not  in  a  form  fit  for  taxation ;  and  although 
I  must  refuse  this  application  with  costs,  it  must  be  with- 
out prejudice  to  the  right  of  Mr.  Andrews  to  present  a 
petition  for  leave  to  amend  the  bill  delivered  by  him  (a). 


(a)   See  In  re  Wells,  8  Bern,      re  Walters,  9  Beav.  299;  and  the 
416;    In  re  Carven,  ib.  436;    In      note,  ib.  p.  302. 


In  re 
Andrews. 


TURNER  v.  SARGENT. 

Nov.  19,21. 
TN  1841,  the  testator,  William  Beckett  Turner ,  by  a  testator,  by 

A      his    will    devised    certain    real    estate,    and    be-  h"wi,Ua?e 

1  real  and  per- 

queathed  certain  personal  estate  to  his  wife  for  life,  and  sonal  property 

after  her  decease,  to  his  daughter  Mary  Jane  abso-  J  absolutely * 

lutely ;  and  he  gave  his  residuary  personal  estate  to  his  but  by  a  codicil 

son  William  and  his  daughter  Mary  Jane  equally.     By  qUent  to  her 

the  first  codicil  to  his  will,  dated  in  February,  1843,  ^arrita^eJ.b® 

the  "  it  should  be 
settled  to  the 
exclusion  of  her  present  or  any  future  husband,  that  the  same  might  belong  to 
her  during  her  life,  and  be  secured  for  the  benefit  of  her  children,  equally,  after 
her  death,  so  that  the  issue  of  any  such  child  dying  in  her  lifetime  might  take  his 
or  her  parent's  share ;"  and,  in  default  of  such  children  or  other  issue,  over.  Held, 
that  the  property  must  be  settled  in  trust  for  A.  for  life,  to  her  separate  use,  without 
power  of  anticipation ;  and,  after  her  decease,  upon  trust  for  such  of  her  children  as 
should  survive  her,  and  for  the  issue  living  at  her  death  of  such  of  her  children  as 
should  not  survive  her,  equally,  as  tenants  in  common,  the  issue  to  take  per  stirpes,  but 
inttr  u  equally  as  tenants  in  common. 

That  there  should  be  limitations  in  the  nature  of  cross-remainders  in  favour  of  such 
of  the  children  and  issue  as  should  survive  A.  in  respect  of  the  share  of  any  child 
dying  in  her  lifetime  without  leaving  issue,  and  in  respect  of  the  share  of  any  issue  of 
any  child  similarly  dying. 

That  the  realty  should  be  settled  as  realty;  and  (as  the  testator,  by  simply  directing 
a  settlement,  must  have  intended)  with  powers  of  leasing  and  sale  and  exchange,  and 
with  a  receipt  clause  ;  and 

That  the  settlement  should  contain  provisions  for  maintenance,  education  and 
advancement,  and  a  power  to  appoint  new  trustees. 

LL2 


516  CASES  IN  CHANCERY. 

1863.       the  testator  proceeded  thus: — "I  further  direct,  that 
all  the  property,  real  or  personal,  given  in  my  said  will 
to  my  daughter  Mary  Jane  (now  Mrs.  Sargent),  shall 
be  so  settled,  to  the  exclusion  of  her  present  or  any 
future  husband,  that  the  same  may  belong  to  my  said 
daughter  during  her  life,  and  be  secured  for  the  bene- 
fit of  her  children,  if  more  than  one,  equally,  after  her 
death,  so  that  the  issue  of  any  such  child  dying  in  my 
daughter's  lifetime  may  take  his  or  her  parent's  share; 
and  in  default  of  such  children  or  other  issue,  then  to 
my  son  William  absolutely,  but  so  that  my  said  daugh- 
ter shall  be  empowered  by  will,  if  she  thinks  fit,  to  give 
her  husband  a  life  income,  after  her  own  death,  in  the 
said  property." 

The  testator  died  on  the  15th  of  July,  1846. 

There  were  issue  of  the  marriage  between  Thomas 
Sargent  and  Mary  Jane,  five  children. 

The  executors  filed  a  bill  against  Mr.  and  Mrs.  Sar- 
gent and   their  children,  for  the  purpose  of  having  a 
proper    settlement  made   under  the   direction    of  the 
Court.     The  decree  directed,  that  a  settlement  should 
be  prepared  in  accordance  with  the  terms  of  the  first 
codicil  to  the  will.     Difficulties,  however,  having  arisen 
in  chambers  as  to  the  frame  and  provisions  of  the  settle- 
ment, the  Master  of  the  Rolls  directed  the  cause  to  be 
set  down   for  argument  by  Counsel   in  Court,  as  to 
the  construction  of  the  codicil.     The  questions  for  con- 
sideration were—  First,  whether  a  restraint  on  antici- 
pation  should    not   be   engrafted   on   a   trust   for  the 
separate  use  for  life  of  Mrs.  Sargent.     Secondly,  whe- 
ther the  real  estate  should  be  settled  as  such,  or  as 
personalty,  through   the  medium  of  a   trust  for  sale, 
and,  if  as  realty,  what  powers  of  leasing,  sale  and  ex- 
change, 
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uige,  &c,  should  be  inserted.  Thirdly,  whether 
:  children  should  take  vested  interests  on  their  birth, 
at  twenty- one,  as  to  sons,  and  twenty-one  or  mar- 
2je,  as  to  daughters,  and  only  in  case  they  survived 
ir  mother;  and  whether  the  codicil  required,  that 
tss-limitations  should  be  inserted,  in  favour  of  the 
lere  and  other  of  the  children,  in  case  of  the  deaths 
any  prior  to  some  period  or  event  to  be  determined 
the  Court.  And,  lastly,  whether  there  should  be 
terted  provisions  for  maintenance,  education  and  ad- 
ncement,  and  a  power  to  appoint  new  trustees,  as 
ing  usual  powers,  in  the  absence  of  any  directions  in 
5  will  and  codicil. 


1863. 


Mr.  Haynes,  for  the  Plaintiffs,  the  executors,  opened 
t  case,  but  left  it  to  be  argued  by  Counsel  on  behalf 
the  parents  and  children. 


Mr.  Lewin,  for  Mr.  and  Mrs.  Sargent.  The  question 
whether  the  property  should  be  settled  to  the  sepa- 
e  use  of  Mrs.  Sargent  without  power  of  anticipation, 
e  one  restriction  is  useless  without  the  other.  Where 
estator  makes  a  bequest  directly  to  a  married  woman 
her  separate  use,  and  does  not  add  a  clause  against 
-icipation,  there  can,  in  that  case,  of  course,  be  no 
traint  put  upon  her  dealing  with  it ;  but  here  the 
juest  is  executory,  and,  therefore,  the  Court  will 
e  full  effect  to  the  intention  of  the  testator,  and 
ect  such  a  settlement  to  be  made  as  will  effectually 
vent  the  married  woman  from  divesting  herself  of  her 
interest.  His  words  are,  "  to  the  exclusion  of  her 
sent  or  any  future  husband,  that  the  same  may  be- 
g  to  my  daughter  during  her  life;"  that  therefore 
Equivalent  to  a  restraint  against  anticipation.  After 
-  life  estate  to  the  daughter,  the  testator  gives  the 
>perty  to  two  classes  of  objects ;  first,  to  the  chil- 
dren 
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dren  of  his  daughter,  who  should  survive  her;  and 
secondly,  to  the  issue  of  those  children  who  should  die 
in  her  lifetime  leaving  issue,  who  are  to  take  their 
parent's   share.     "  Issue/'  therefore,  means  children, 
that  is,  grandchildren  of  the  daughter;  and  when  the 
testator,  "  in  default  of  such  children  or  other  issue," 
gives  the  property  over  to  his  son  absolutely,  he  means 
in  default  of  such  children  as  would,  by  force  of  the 
previous   limitation,  take  it,  that  is,  the  two  classes 
already  mentioned.     As  to  executory  trusts  in  the  case 
of  marriage  articles,  the  Court  has  something  to  guide 
it,  for  it  knows  of  the  marriage  of  the  parties  and  the 
obj  ect  of  the  trust ;  but  it  is  different  in  the  case  of  a  will, 
and  therefore  the  same  expressions  in  executory  trusts 
under  marriage  articles,  and  in  a  will,  bear  a  different 
construction,  and  the  Court  has  a  larger  discretion. 


The  Master  of  the  Rolls  referred  to  Trevor  v. 
Trevor(a). 

Mr.  Bichner,  for  the  children  of  Mrs.  Sargent.  It  is 
difficult  to  say  what  course  is  most  for  their  benefit.  If 
it  should  be  decided  that  they  take  absolute  vested  in- 
terests, then  upon  the  death  of  any  of  them  in  the  life- 
time of  their  father,  his  or  her  share  would  go  to  bis 
father,  whereas  if  executory  trusts  and  cross- remainders 
between  them  are  introduced,  the  children  would  have 
the  full  benefit  of  the  gift;  and  that  this  may  be  done, 
there  is  the  authority  of  Twisden  v.  Lock(b).  The  limi- 
tations should  be  made  in  favour  of  children,  grand- 
children, or  remoter  issue  of  Mrs.  Sargent  living  at  her 
death,  supposing  that  to  be  the  period  fixed  by  the 

Court, 


(a)  1  P.  Wmt.  622;  10  Mod.  (6)  AmbL  663. 

436  ;  5  Bro.  P.  C.  122. 
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Court,  at  which  the  interests  are  to  become  vested. 
The  will  is  silent  as  to  the  period  of  vesting ;  and  the 
question  is,  can  the  Court  introduce  a  word  which  it 
thinks  the  testator  meant. 

The  Master  of  the  Rolls.  I  think  that  executory 
trusts  must  be  construed  in  the  same  way,  whether 
created  by  will  or  any  other  instrument,  and  that 
iiere  must  be  a  settlement  of  the  property  in  trust 
for  Mrs.  Sargent  for  life,  for  her  separate  use,  without 
power  of  anticipation ;  and,  after  her  decease,  upon 
trust  for  her  children;  but  if  any  child  of  Mrs.  Sargent 
shall  die  in  her  lifetime,  leaving  children  or  remoter 
issue  who  shall  be  living  at  her  death,  such  children  or 
remoter  issue  shall  take  the  share  of  the  child  of  Mrs. 
Sargent  so  dying,  per  stirpes,  but,  inter  se,  as  tenants  in 
common,  and  there  must  be  limitations  in  the  nature  of 
cross-remainders  in  favour  of  the  children  and  issue  who 
shall  survive  Mrs.  Sargent,  as  respects  the  share  of  any 
child  dying  in  the  lifetime  of  Mrs.  Sargent  without 
leaving  issue,  and  as  respects  the  share  of  any  issue 
dying  in  the  lifetime  of  Mrs.  Sargent.  And  if  no  child 
of  Mrs.  Sargent,  or  issue  of  any  deceased  child,  shall  be 
living  at  her  decease,  there  must  be  an  ultimate  trust 
for  William  Turner,  so  that  the  death  of  Mrs.  Sargent 
is  the  period  or  event  at  which  the  vesting  of  the  pro- 
perty in  the  children's  issue,  or  in  the  legatee  and  de- 
risee  over,  is  to  be  ascertained. 

Mr.  Bichner.  The  only  question  which  remains  is, 
as  to  whether  the  real  estate  can  be  settled  as  person- 
alty, or  whether  it  must  be  settled  as  realty;  and,  if  so, 
whether  powers  of  leasing,  sale  and  exchange,  &c,  are  to 
be  introduced.     In  Home  v. Barton  (a)  it  was  held,  that 

a 

(a)  Jac.  437;  and  see  Hill  v.  Hill,  6  Sim.  1.6. 
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a  direction  in  a  will  that  certain  estates  should  be  settled, 
and  that  there  should  be  inserted  all  proper  power  for 
making  leases  and  otherwise,  according  to  circumstances, 
did  not  authorize  the  insertion  of  a  power  of  sale  and 
exchange. 

Mr.  Roger 8  (amicus  curia)  referred  to  Field  v.  Brown, 
before  V.  C.  Stuart. 

Mr.  Lewin.  If  for  the  purpose  of  carrying  a  trust 
into  execution  any  particular  powers  are  required,  the 
Court  will  insert  them,  as,  for  instance,  powers  of  leas- 
ing; Woolmore  v.  Burrows(a);  and  therefore  the  settle- 
ment must  comprise  powers  of  leasing,  sale  and  ex- 
change, &c.  So  also  as  to  the  personal  estate,  there 
must  be  powers  to  invest  and  vary  securities. 

The  Master  of  the  Rolls  decided  that  there  was  no 
power  to  settle  the  real  estate  as  personalty,  but  he  re- 
served judgment  as  to  the  powers  to  be  inserted. 


November  21.       The  Master  of  the  Rolls. 

I  am  of  opinion  that  the  testator,  having  simply  di- 
rected a  settlement,  must  be  held  to  have  intended  alL 
usual  powers  to  be  included.    Therefore  the  settlements 
must  contain  the  usual  powers  of  leasing,  sale  and  ex- 
change, and  for  the  appointment  of  new  trustees,  together' 
with  a  receipt  clause,  and  provisions  for  maintenance,  edu- 
cation and  advancement  for  the  children  or  issue  living  at^ 
the  death  of  Mrs.  Sargent,  during  their  minority;   th» 
rents  and  profits  of  the  real  estate  and  leaseholds  to  b9 
applied  in  the  same  way  as  the  income  of  the  general 
trust  funds. 

(a)  1  Sim.  p.  518. 
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FELL  v.  JONES. 

November  23, 
A    PORTION  of  a  residue  now  in  Court  had  been  A.  B.,  who 

-"■    assigned  by  G.  Hasted  to  Messrs.  Colvin  &  Co.,  JJ£  fiK 

Xast  Indian  Merchants,  who  had  become  insolvent,  and  Court,  as- 

Cochrane  (who  was  resident  in  India)  was  their  official  c^./who 

assignee.     Cochrane  gave  a  general  power  of  attorney  Wl" L^?dent 

"to  Graham  to  act  for  him  in  England.  c.  D.  ap- 

Eointed  E.  F. 
ii  attorney  in 
This  was  a  joint  petition  by  Hasted,  Cochrane  and  England.    On 

Graham,  for  payment  out  of  Court  of  the  fund  to  fc^JifJ 

Graham.    The  difficulty  which  arose  was,  lest  CocA-  C.  D.  and 

rone  should  be  dead  at  the  time  of  the  payment,  so  as  fond  was  paid 

to  invalidate  the  power  of  attorney  (a).  out  t0  ^  *• 

Mr.  Z%rf,  Mr.  Boupell,  and  Mr.  TTaZ/brrf,  for  dif- 
ferent parties. 

Ex  parte  Candy  (fi) ;  Ex  parte  Brown  (c) ;  Ex  parte 
X>e  Beaumont  (d) ;  Waddilove  v.  Taylor(e)}  were  cited ; 
and  see  Agabeg  v.  Hartwell(f). 

The  Master  of  the  Rolls  made  the  order. 


(a)  See  Paley'%  Pr.  and  Ag.  (b)  5  1.  J.  (JV.  5.)  CA.  14. 

(Srded.)  186;  Mitchell  v.  Eades,  (c)  16.  24. 

-*V  CA.  125 ;  Lepard  v.  Fcmon,  (rf)  13  Jurat,  354. 

^  Fet.4-  B.  51 ;  Watson  v.  Xtng,  (e)  lb.  1023. 

«*  Camp.  272;  1  Stark.  121 ;  and  (J)  4  I.  J.  (tf.  S.)  CA.  190. 
^oifcyv.  Collett,  pott. 
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November  23. 


PEATFIELD  v.  BENN. 


Pending  a  rait  TN  March,  1849,  a  bill  was  Bled  to  remove  the  sur- 

to  displace  I 

A.  B.  ( a  trus-        viving  trustee  of  a  will,  on  the  ground  of  his  miscon- 

Ue  ^cth*"       <*UCt*  aD(^  *°  aPP°*nt  a  new  one' 
under  a  power, 

^^"anew  In  June  following,  the  surviving  trustee,  under  a 
trustee.  CD.  power  vested  in  him,  appointed  Rigby  a  trustee,  who 
the  catuis  que  was  afterwards  made  a  party  to  the  suit.  At  the  hear- 
er1?' ~inr.       ing  Benn  was  removed,  and  Rigby,  who  did  not  object, 

gularitiesinihe  was  also  removed. 

trusts,  and  that 

A.  B.  was 

about  to  leave        Mr.  J.  J.  Jervis,  for  Rigby,  asked  for  his  costs, 

for  a  bn*         urg*nS>  that,  at  ^e  t'me  °f  h,s  appointment,  be  had  no 

whUe.  At  the  notice  of  the  suit,  and  was  in  the  situation  of  a  trustee 
bearing,  A.  B.    ,   .  ... 

and  C.  D.  (he    duly  appointed, 
not  objecting) 

dwnredfrom  ^r'  ^ms^ey  an^  Mr.  TFicAew*,  contra.  Rigby  is 
the  trust  entitled  to  no  costs ;   he  was  appointed  pendente  lite, 

C.  D.  was  en-   w*th  notice  that  there  existed  irregularities  in  the  trust, 
titled  to  no       which  the  parties  beneficially  entitled  sought  to  remedy, 
and  also  that  the  trustee  was  going  abroad.     He  ought 
to  have  inquired  into  the  matter  before  consenting  to 
embarrass  the  parties  by  becoming  a  trustee. 

Mr.  T.  C.  Wright,  for  other  parties. 

7  he  Master  of  the  Rolls. 

I  can  neither  give,  nor  make  Rigby  pay,  costs.     A 
gentleman  before  being  appointed  trustee  is  informed 
that  the  persons  beneficially  entitled  to  the  trust  pro- 
perty have  had  a  correspondence  with  the  existing  trus- 
tee, 


costs. 
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tee,  and  that  they  assert  that  the  trust  funds  have  been 
misapplied.  He  also  knows  that  the  surviving  trustee 
was  about  to  leave  the  country  for  a  considerable  time, 
and  that  the  cestui*  que  trust  charge  him  with  a  mis- 
application of  the  estate,  and,  knowing  this,  he  consents 
to  become  a  trustee  without  any  communication  with 
the  cestuis  que  trust. 

I  think  that  a  person  thrusting  himself,  as  it  were, 
into  a  trust,  was  bound  to  inquire  into  the  existing 
circumstances;  and  though  I  am  always  disposed  to 
give  trustees  their  costs,  considering  the  arduous  and 
important  duties  they  have  to  perform,  I  think,  that  a 
party  acting  in  this  manner  is  not  entitled  to  any  costs. 


Note.— See  Webb  v.  Earl  of  Shaftesbury,  7  Vet.  480 ;  The  At- 
torney-General v.  Clack,  1  Beav.  467 ;  Cafe  v.  Bent,  3  Hare,  245  ; 
Middlcton  v.  Reay,  7  Hare,  106. 


A 


Re  S1NCLAY. 

November  25. 
SUM,  which  was  now  in  Court,  had  been  settled  The  child  of  a 
on  the  children  of  Mrs.  Sinclay.  w^held  to 

he  illegitimate, 

In  1837,  Mrs.  Sinclay  separated  from  her  husband,  °np«>°fof 
.  non-access  of 

vid  they  lived  apart  until  her  death,  in  1844.     It  was  the  husband, 

proved  by  a  witness  who  was  intimate  with  the  parties,  ^aadn^edo^ 

that  Mr.  Sinclay,  during  that  period,  continuously  re-  of  the  wife  and 

wded  at  Dacca,  while  Mrs.  Sinclay  had  during  the  same    er  PaMmour- 

time  resided  altogether  at  Calcutta.    These  places  were 

200  miles  distant. 

After  the  separation,  Mrs.  Sinclay  cohabited  with  a 
3Mr.  How,  and  in  1842,  she  gave  birth  to  a  son,  who  was 
christened  as  illegitimate,  being  described  as  the  son  of 

Mr. 
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Mr.  How,  by  Sophia  S  widen,  "not  his  wife."     The  child 
was  always  acknowledged  and  treated  by  Mr.  How  as 
Sinclat.      his  son,  and  was  brought  up  and  supported  by  him. 

In  1844,  Mrs.  Sinclay  made  a  will,  by  which  she  ap- 
pointed the  fund  to  her  "  five  lawful  children"  (naming 
them),  and  "her  dear  natural-born  child,  W.  H.  How." 

The  five  legitimate  children  now  presented  a  petition 
for  payment  to  them  of  the  fund,  and  a  question  arose, 
whether  W.  H.  How  was  entitled  to  a  share. 

Mr.  R.  Palmer  and  Mr.  Godfrey,  in  support  of  the 
petition. 

Mr.  Ra&ch,  for  the  trustees,  submitted,  that  the  evi- 
dence was  not  sufficient  to  satisfy  the  Court  of  the  ille- 
gitimacy. He  argued  that  a  child  born  of  a  married 
woman  must,  in  the  first  instance,  be  presumed  to  be 
legitimate,  and  that  this  presumption  was  only  to  be 
rebutted  f by  the  strongest  and  most  distinct  evidence. 
He  cited  Hargrove  v.  Hargrove  (a);  Le  Marchanfs 
Gardner  Peerage  Case. 

The  Master  of  the  Rolls. 

The  Court  has  never  laid  down  any  such  rule  as  this : 
— that  the  evidence  of  a  fact  must  be  different  in  different 
cases.  All  that  is  required  in  every  case  is,  that  the 
evidence  shall  be  sufficient  to  satisfy  the  Judge  of  the 
fact.  I  agree,  that  the  legitimacy  of  a  child  of  a  married 
woman  is  to  be  presumed,  until  the  contrary  has  been 
proved ;  but  I  am  of  opinion,  in  this  case,  that  the 
evidence  proves  the  illegitimacy.     In  the  first  place,  a 

witness, 
(a)  9  Beav.  552. 
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who  has  the  means  of  knowing  the  fact,  proves  1853. 
possibility  of  access  on  the  part  of  the  husband, 
e  besides  evidence,  that  the  child  was  baptized 
timate  and  under  the  name  of  another  person ; 
i  mother,  in  a  solemn  instrument,  speaks  of  him 
'  natural-born  child/'  and  calls  him  by  the  name 
b  be  was  baptized.  He  was  never  recognized  by 
iband,  but  has  always  been  recognized,  main- 
and  supported  by  his  reputed  father.  These 
iken  together,  lead  irresistibly  to  the  conclusion, 

was  the  son  of  How,  and  not  of  Sinclay,  and 
lently  that  he  was  illegitimate. 

.  not,  therefore, entitled  to  any  portion  of  the  fund. 


HUNT  V.  PENRICE.  November  4, 5. 

December  2. 
B  property  was  bequeathed  in  trust  for  Con-  When  a  bill 
antia  Gosling  for    life,  with  remainder  to  her  ^1^  if  true 

n,   and  in  default  to  the  Plaintiff,  Mrs.  Hunt  would  contra- 
dict or  be  evi- 

*ers-  dence  to  dis- 

credit a  plea, 

►rding  to  the  statements  in  the  bill,  Constantia  tno  P,ea  mu8t 

j  married,  first,  Alexander  Campbell,  and  secondly,  by  an  answer 

n  Corley,  and  she  died  in  1851,  "  without  ever  denying, 
J\  7  or  at  least 

had  any  issue."     The  Plaintiff  having  applied  to  giving  the 
jtees  to  pay  over  the  money,  they  refused,  alleging  ^ery  &a  to 

he    Defendant,    Alexander    Francis    Campbell,  those  facts. 
...,,•         i  i  .,  i     n  ^  •    >>  A  Plaintiff 

1  it  "  as  being  the  only  child  of  Constantia.  claimed  as  re- 

mainder-roan 

bill  charged,  that  Constantia  never  had  any  issue,  upon  default 
&     '  J  ,  of  issue  of 

&nd  A.B.    The 
Defendant 
;hat  A.  B.  left  issue  one  child,  viz.  himself,  the  Defendant     Held,  that  the 
informal,  it  not  being  accompanied  by  an  answer  to  charges  in  the  bill,  that 
her  correspondence  with  her  family,  never  alluded  to  ber  being  pregnant,  or 
to  the  Defendant  otherwise  than  as  her  adopted  child,  &c.  &c 
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1853.  and  that  the  Defendant,  Alexander  Francis  Campbell, 
was  not  her  child,  but  the  child  of  some  other  woman,  and 
adopted  by  her.    The  bill  also  alleged  as  follows: — 

29.  That  Constantia  Campbell,  during  the  time  she 
was  the  wife  of  Alexander  Campbell,  continually  cor- 
responded with  her  brother  and  sisters  and  other  mem- 
bers of  her  family,  yet  she  never,  in  any  manner  in  the 
course  of  such  correspondence,  stated  that  she  was,  or 
in  any  manner  alluded  to  her  being  pregnant  or  deli- 
vered of  any  child,  or  alluded  to  Alexander  Francis 
Campbell  otherwise  than  as  her  adopted  child. 

30.  That  Alexander  Campbell  made  his  will  in  May, 
1819,  and  thereby  disposed  of  considerable  property, 
yet  he  made  no  devise,  bequest,  or  disposition  of  any 
property  to  or  in  favour  of  Alexander  Francis  Campbell, 
or  ever,  in  any  manner,  referred  to  him,  and  never  in 
any  manner  referred  to  his  having  any  son. 

31.  That  Alexander  Francis  Campbell  was  never 
treated,  known  or  reputed  by  the  said  Alexander 
Campbell,  or  any  of  his  family,  relations  or  friends,  as 
the  son  of  Alexander  Campbell  by  Constantia  Gosling, 
and  he  was  never  treated  or  recognized  by  any  of  the 
family  or  relatives  of  Constantia  Gosling  (afterwards 
Campbell),  as  her  son,  or  otherwise  than  as  her  adopted 
son. 

The  Plaintiff  interrogated  the  Defendant  as  to  these 
statements  in  the  usual  form. 

To  this  bill,  the  Defendant,  Alexander  Francis 
Campbell,  pleaded,  that  Constantia  Campbell,  improperly 
called  Constantia  Corley,  left  issue,  at  the  time  of  her 
death,  one  child,  viz.,  the  Defendant  Alexander  Francis 

Campbell 
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Campbell,  who  had  attained  twenty-one  years;  that  1853. 
Constantia  Campbell  was  delivered,  on  the  26th  of 
January,  1813,  at  Bridge  House,  Colchester,  of  a  son, 
who  was  the  defendant,  Alexander  Francis  Campbell, 
and  she  was  then  the  wife  of  Alexander  Campbell; 
and  that  he  was  baptized  on  the  following  day  by  a 
Roman  Catholic  priest,  as  the  son  of  the  said  Alexander 
Campbell  and  Constantia,  his  wife.  The  Defendant 
then  averred,  that  Constantia  left,  at  her  death,  a 
child,  viz.,  the  Defendant.  No  answer  accompanied 
this  plea. 

The  plea  now  came  on  for  argument  as  to  its  suffi- 
ciency. 

Mr.  RoupeU  and  Mr.  Piggott,  in  support  of  the  plea. 
The  only  point  really  in  contest  between  the  parties  is 
whether  the  Defendant  is  the  son  of  Constantia,  and 
this  is  properly  put  in  issue  by  a  negative  plea.  The 
Defendant  must  give  every  discovery  which  can  support 
the  Plaintiff's  case,  but  he  is  not  bound  to  set  out  his 
own  title,  or  the  evidence  in  support  of  it,  or  to  give 
discovery  which  will  destroy  and  not  assist  the  Plaintiff's 
case.  The  onus  of  proving  the  truth  of  the  plea  lies  on 
the  Defendant,  and  if  he  should  be  able  to  do  so  to  the 
satisfaction  of  the  Court,  the  Plaintiff's  case  will  be  at 
an  end.  The  Plaintiff  requires  no  evidence  or  discovery, 
for  the  Defendant  is  bound  to  prove  the  assertions  con- 
tained in  his  plea,  viz.,  that  he  is  the  son  of  Constantia. 
They  referred  to  Jones  v.  Davies(a);  Thew  v.  Lord 
Stafford  (b). 

Mr.  J2.  Palmer  and  Mr.  Southgate,  for  the  Plaintiff, 
contrct.    This  plea  is  informal ;  it  wants  the  necessary 

averments 

(o)  16  Vet.  262.  (6)  V.  C.  Stuart,  unreported. 
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1853.  averments  and  answer  to  support  it.  The  rule  is,  that 
a  plea  which  negatives  the  Plaintiffs  title,  though  it 
protects  a  Defendant,  generally,  from  answer  and  dis- 
covery as  to  the  subject  of  the  suit,  does  not  protect 
him  from  answer  and  discovery,  as  to  such  matters  as 
are  specially  charged  as  evidence  of  the  Plaintiff's  title. 
Sanders  v.  King  (a) ;  Crow  v.  TyreU  (i) ;  Emerson  v. 
Harland(c).  The  rule  is  stated  by  Lord  Longdate 
thus : — "  You  are  to  answer  every  thing  charged  in  the 
bill,  which,  if  true,  would  displace  the  plea ;  and  this  you 
must  do,  whether  the  bill  does  or  does  not  expressly 
charge  those  matters  to  be  evidence  of  the  facts;"  Chad- 
wick  v.Broadwood(d).  The  rule  is  also  stated  by  Lord 
Cottenham  still  more  distinctly.  He  says  : — "  You  can- 
not plead  the  negative  of  the  fact,  without  denying  those 
allegations  in  the  bill  which  have  a  tendency  to  prove 
that  fact ;"  Dengs  v.  Locock  (e). 

A  Plaintiff  is  entitled  to  a  discovery  of  that  which  will 
repel  the  case  set  up  by  the  Defendant,  Attorney- 
General  v.  Corporation  of  London  (/"),  as  well  as  of  that 
which  he  avers  will  establish  his  own  title ;  Stainton  v. 
Chadwick  (g).  All  the  facts  which  are  alleged  in  the 
29th,  30th,  and  31st  paragraphs,  if  proved,  would  be 
evidence  to  go  to  a  jury  on  the  issue  of  fact  raised  by 
the  plea.  The  Plaintiff  is  therefore  entitled  to  a  dis- 
covery of  them,  in  order  that  they  may  be  brought  be- 
fore the  Court  at  the  hearing  of  this  cause.  Again,  the 
Defendant  may  have  in  his  possession  documents  which 
will  clearly  establish  the  Plaintiffs  case. 

The— 


(a)  6  Mad.  65.  (e)  3  Myl  £  Cr.  231. 

(6)  2  Mad.  409.  (/)  2  Mac.  $  Gor.  247. 

(e)  3  Sim.  490;  8  Bligh,  62.  (g)  3   Mac.  $  Gor.  575; 

(d)  3  Bcav.  540.  Beav.  320. 
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They  also  cited  Wigram  on  Discovery  (a) ;  Redes-        1863. 
dale  (6). 

Mr.  Roupell,  in  reply,  cited  Ord  v.  Huddlesion  (c). .        Penricb. 

The  Master  of  the  Rolls. 

I  wish  to  look  at  the  authorities;  but  evidently  the 
contest  is  useless  to  both  parties,  for  the  Plaintiff  can- 
not expect  much  information  from  the  answer,  nor  can 
the  Defendant  be  much  inconvenienced  from  disclosing 
his  title.  Although  it  may  not  be  productive  of  benefit 
to  either  party,  yet  it  may  be  of  importance  as  regards 
the  course  of  proceeding  in  this  Court. 


The  Master  of  the  Rolls. 

This  is  a  plea  put  in  to  a  bill  filed  by  the  Plaintiffs, 
claiming  to  share  in  a  considerable  sum  of  money  in 
the  funds,  in  the  names  of  trustees,  to  which  the  Plain- 
tiff Tltomas  Hunt,  in  right  of  the  co-Plaintiff  his  wife, 
would  be  entitled,  together  with  several  of  the  Defend- 
ants, under  the  trusts  of  the  will  of  the  testator  Francis 
Gosling,  in  case  the  daughter  of  the  testator,  Constantia 
Gosling,  died  without  issue. 

The  bill  alleges,  that  Constantia  Gosling  married  Mr. 
Campbell  and  died  without  issue  in  the  month  of 
January,  1851. 

The  plea  avers,  that  the  Defendant  Alexander  Francis 
Campbell  is  the  son  and  only  child  of  the  said  Con- 
stantia 


December  % 


(a)  Sect  102. 
VOL.  XVII. 


(6)  Page  244,  4th  edit. 
M  M 


(c)  2  Dick.  510. 
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1853.  stantia  Campbell;  and  the  question  is,  whether  the  plea 
ought  not  to  have  been  supported  by  an  answer  to 
certain  statements  contained  in  the  bill,  to  which  the 
Penricb.  Defendant  is  interrogated,  and  which,  if  admitted, 
might  tend  to  invalidate  the  plea.  These  statements 
of  the  bill  are  contained  in  paragraphs  29,  30,  and 
31,  and  they  are  to  this  effect  (His  Honor  read 
them.) 

It  is  manifest,  that  this  plea  raises  the  only  issue  be- 
tween the  Plaintiffs  and  the  Defendant;  and  it  is  also 
plain,  that  these  statements,  to  which  the  Defendant  is 
interrogated,  are  of  such  a  nature,  that  even,  if  true,  he 
is  not  likely  to  have  any  knowledge  of  them — at  least  of 
those  contained  in  paragraphs  29  and  31— and  that  the 
statement  contained  in  paragraph  30  is  a  fact,  which,  if 
at  all,  can  be  proved  by  the  production  of  the  probate,  or 
of  an  attested  copy  of  the  will  of  Alexander  Campbell: 
and  it  requires  little  experience  in  this  Court  to  see  that 
if  an  answer  is  compelled  to  be  put  in  by  the  Defendants 
to  the  allegation,  the  answer  will,  in  all  probability,  be 
of  little  benefit  to  the  Plaintiffs.  This  was  so  manifest 
to  me  during  the  argument,  that  I  certainly  felt  desirous 
to  allow  this  plea,  provided  I  could  do  so  consistently 
with  the  settled  rules  of  pleading  in  this  Court;  and  I 
reserved  my  judgment  in  consequence,  in  order  to  look 
through  the  authorities,  and  consider  the  distinctions 
which  exist  in  the  books  on  this  subject.  The  result 
however  has  been,  that  I  have  come  to  the  conclusion 
that  I  cannot,  consistently  with  these  settled  rules,  allow 
this  plea. 

» 
The  rule  has,  I  think,  been  correctly  stated  at  the 

Bar  to  this  effect:  That  where  the  bill  alleges  facts, 
which,  if  true,  would  contradict  or  be  evidence  to  dis- 
credit the  plea,  the  plea  must  be    supported  by  an 

answer, 
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answer,  if  not  denying,  at  least  giving  the  Plaintiff  dis-  1853. 
covery  as  to  these  facts.  I  am  unable,  as  I  was  at  first 
disposed  to  do,  to  draw  any  distinction  between  the 
greater  and  less  degree  of  materiality  of  these  facts, 
assuming  them  to  be  to  some  extent  material.  If  it  be 
true,  as  it  undoubtedly  is,  that  the  statement  of  a  fact, 
which,  if  true,  would  be  inconsistent  with  the  truth  of 
the  plea,  must  be  answered,  it  follows  that  the  state- 
ment of  every  fact  which  would,  as  far  it  goes,  be 
evidence  against  the  truth  of  the  plea,  must  also  be 
answered ;  for  this  Court  would  in  vain  attempt  to  draw 
any  line  of  distinction  that  would  be  intelligible,  as  to 
the  weight  to  be  attributed  to  different  classes  of  such 
facts,  assuming  them  to  be  proved  or  to  be  admitted  by 
the  answer:  such,  for  instance,  as  to  lay  down  a  rule, 
that  the  discovery  must  be  given  where  the  fact  stated, 
if  true,  would  absolutely  disprove  the  fact  pleaded,  from 
the  impossibility  of  both  being  true ;  and  that  such  dis- 
covery need  not  be  given  when  the  fact  alleged  was 
such,  that  if  true,  it  created  only  a  very  high  degree  of 
improbability,  that  the  fact  pleaded,  and  the  facts 
alleged,  could  both  be  true. 

The  rule,  as  stated  by  Lord  Eldonm  Jones  v.  Davis  (a), 
that  the  Defendant  must  answer  as  to  facts,  which  would 
be  evidence  before  a  jury  to  disprove  the  plea,  is  a  plain 
and  intelligible  rule,  and  one  that  I  consider  myself 
bound  by.  The  facts  alleged  in  these  three  para- 
graphs are  such  as,  if  proved  or  admitted,  might  in- 
fluence a  jury  or  the  Court  in  coming  to  a  conclusion  on 
the  truth  or  falsity  of  the  fact  pleaded ;  and  I  am,  there- 
fore, of  opinion,  that  they  should  have  been  answered, 
and  that  the  plea  is  bad,  by  reason  of  its  containing  no 
such  answer  to  them. 

I  shall 
(a)  16  Vet.  262. 
MM  2 


632 


CASES  IN  CHANCERY. 


1853. 


I  shall,  therefore,  in  this  case,  direct  the  plea  to  sti 
for  an  answer  with  liberty  to  the  Plaintiff  to  excep 
but,  under  the  circumstances  of  this  case,  I  shall  dir 
the  costs  of  the  plea  to  ie  costs  in  the  cause. 


YOUNG  v.  WHITE. 


Nov.  19,  21. 
December  2. 

To  a  bill  for 
the  infringe- 
ment of  a 
patent,  the 
Defendant 
pleaded,  that 
the  Plaintiff 
was  not  the 
first  inventor. 
Held,  that  the 
Defendant 
need  not 
answer  any 

fact  alleged  by  asserting; 
the  bill,  which  the  true  and  6rst  inventor"  of  the  process  specifii 

would  not  be       .  _,.  .    .     .  .       .  .  , . 

evidence  to  go  the  patent.    They  coupled  this  plea  with  an  answer 
to  a  jury  on 
such  an  issue. 
As,  for  in- 


rilHE  Plaintiffs  were  entitled  to  a  patent,  dated 
■*■      17th  of  October,  1850,  for  obtaining  Paraffine 
and  Paraffine  from  bituminous  coal.     They  alleg- 
that  the  Defendants  had  pirated  their  invention, 
sought  an  injunction  and  the  account  usual  in  si 
cases. 


The  Defendants  put  in  a  plea  and  answer ;  the  p» 
that  the  Plaintiff  James  Young  "  was 


ot 
in 
to 
be 


curacy 
specification ; 
tne  novelty  of 
the  process; 
the  assign- 
ment of  the 
patent ;  the 


those  parts  of  the  bill  which  they  considered  not  to 
covered  by  the  plea.  The  passages  in  the  bill,  wh 
curacy  tf^he'  the  Plaintiffs  alleged  ought  to  have  been  answei 
were  the  paragraphs  numbered  as  follows  : — 4  ancL 
which  contained  a  statement  of  the  accuracy  of  the  s 
cification  of  the  letters-patent  that  James  Young 
the  first  and  true  inventor.     6.  That  he  assigned  th 

"expenditure  of  letters-patent  to  the  other  Plaintiffs.     7.  That  they  b» 

money  on  it ;  '  J 

the  obtaining 

Scotch  and 

Irish  patents 

for  the  process  or  allegations  as  to  the  opinions  of  third  parties  as  to  the  invention 

the  truth  of  the  assertions  of  third  parties  respecting  it,  &c.  &c  , 

On  a  motion  for  an  injunction  to  restrain  the  alleged  infringement  of  a  patent-*.    ^•"e 
Defendant  insisted,  first,  on  the  invalidity  of  the  patent ;  and,  secondly,  that  he  ba*3   *?ot 
infringed  it,  and  an  action  was  directed.    Afterwards,  the  Defendant  pleaded  in  eq^i^ 
simply  the  want  of  novelty  of  the  patent.    This  Court,  on  allowing  the  plea,  gar«  *** 
Plaintiff  liberty  to  apply  to  modify  the  order  made  on  the  application  for  the  injunc- 
tion, so  as  to  make  it  conformable  to  the  issue  tendered*  by  the  plea. 


/ 


CASES  IN  CHANCERY. 


533 


lid  out  large  sums  of  money  in  erecting  works  for 
orking  the  patent,  and  had  used  the  invention.  8.  That 
le  letters-patent  for  the  invention  had  been  granted  to 
arnes  Young  for  Scotland  and  Ireland. 


1853. 


The  10th,  11th,  12th  and  13th  paragraphs  were  to 
lis  effect: — 10.  That  the  Times  newspaper,  on  the  6th 
F  September,  1850,  stated,  that  Mr.  Young  was  the  in- 
sntor  of  this  process,  and  that  the  invention  was  one 
F  great  value.  11.  That  a  prize  medal  had  been 
warded  by  the  jurors  of  the  Great  Exhibition  to  James 
roung  for  his  invention.  12.  That  in  the  report  of 
le  jurors,  he  was  stated  to  have  been  the  inventor  of 
lis  process,  one  of  great  value,  which  realized  a  pro- 
em  which  Baron  Liebig  stated  to  be  one  of  the  great 
tsiderata  in  chemical  science.  13.  That  the  statements 
>  contained  in  these  paragraphs  were  true.  14.  That 
>r.  Playfair  had  expressed  an  opinion  in  favour  of 
aung  being  the  inventor.  Subsequent  paragraphs  al- 
ged,  that  the  Defendants  were  using  the  process  dis- 
>vered  by  Young,  and  the  interrogatories  contained 
marching  and  minute  inquiries  as  to  the  process  used 
Y  the  Defendants. 

The  plea  now  came  on  for  argument. 


Mr.  Daniel  and  Mr.  Little,  in  support  of  the  plea. 
he  plea  properly  reduces  the  litigation  to  this  single 
>int:  was  Young  the  first  inventor,  that  is,  is  the 
itent  valid  or  not  ?  The  answer  which  accompanies 
le  plea  furnishes  a  full  discovery  to  all  the  matters 
nding  to  prove  the  Plaintiffs'  case.  As  to  the  rest, 
is  a  mere  fishing  attempt  to  ascertain  the  Defendants' 
ade  secrets.    They  cited  Stead  v.  Williams  (a) ;  36, 

37 
(a)  7  Man.  $  Gr.  818. 
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37  and  38  Orders  of  26  August,  1841  (a);  15  &  16 
Vict.  c.  83 ;  Hindmarch  on  Patents  (6). 

Mr.  jR.  Palmer  and  Mr.  Giffard,  contrd.  The  plea 
is  insufficient,  not  being  accompanied  by  an  answer  to 
the  several  interrogatories  relating  to  matters,  which,  if 
answered,  might  tend  to  prove  the  Plaintiffs'  case  and 
disprove  the  Defendants'.  They  cited  Swinbome  v. 
Nelson  (c) ;  Emerson  v.  Harland  (d) ;  Jones  v.  Davis  (e) ; 
Denys  v.  Locock(f)  ;  Allen  v.  3PPherson(g). 

Mr.  Little,  in  reply. 

The  Master  of  the  Rolls  reserved  his  judgment. 


December  2.        The  Master  of  the  Rolls. 

In  this  case,  there  arises  a  question  closely  analogous 
to  that  which  occurs  in  the  case  I  have  just  decided  (A); 
and,  therefore,  I  shall  not  repeat  here  the  principles 
which,  as  I  conceive,  govern  these  cases,  but  consider 
solely  their  application  to  the  one  now  before  me. 

The  Plaintiffs  are  the  patentees  and  the  assignees  of 
the  patentee  of  a  patent  for  obtaining  Paraffine  oil  and 
Paraffine  from  bituminous  coal.  They  allege,  that  the 
Defendants  have  pirated  their  invention,  and  they  seek 
an  injunction  and  the  account  usual  in  such  cases. 

The  Defendants  have  pleaded,  that  the  Plaintiff  James 

Young 

(a)  Ord.  Can.  175.  (/)  3  Myl.  Sf  Cr.  205. 

(b)  Page  448.  (g)  5    Beav.   469  ;     I    Pkill. 

(c)  16  Beav  416.  142 ;  1  fl.  Us.  Com.  191. 

{d)  3  Sim.  490 ;  8  Bligh,  62.  (A)  Hunt  v.  Penricc,  ante,  525. 

(e)  16  Vet.  262. 
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Young  is  not  the  first  and  true  inventor  of  the  process  1853. 

specified  in  this  patent.  They  have  coupled  this  plea  with  s~*m*' 

an  answer  to  such  parts  of  the  bill  as  they  consider  not  ^ 

to  be  covered  by  the  plea.  White. 

The  great  difficulty  which  formerly  resulted,  in  such 
cases,  from  the  circumstance,  that  the  bill  usually 
contained  statements,  which,  although  covered  by  the 
plea,  in  part,  were  also  in  part  such  as  the  Defendant 
was  bound  to  answer,  has  been  removed  by  the  Orders 
of  the  Court  (a),  which  direct,  that  a  plea  is  not  to  be 
overruled  because  the  Defendant  has  submitted  to  an- 
swer a  part  of  the  bill  covered  by  the  plea. 

This  order,  however,  leaves  untouched  the  rules 
which  compel  the  Defendant  to  answer  all  such  parts 
of  his  bill  as  contain  statements  of  facts,  which,  if  true, 
would  be  evidence  to  disprove  the  fact  pleaded.  This  the 
Plaintiffs  allege  the  Defendants  have  failed  in  doing, 
and  they  point  out  various  passages  in  the  bill  not 
answered,  which  they  allege  are  of  this  description. 
I  shall  consider,  seriatim,  all  the  passages  not  an- 
swered by  the  answer  accompanying  the  plea.  The 
first  of  them  are  the  paragraphs  of  the  bill  numbered 
from  4  to  8  inclusive  :  these  contained  a  statement  of 
the  accuracy  of  the  specification  of  the  letters-patent 
that  James  Young  was  the  first  and  true  inventor,  that 
he  assigned  these  letters-patent  to  the  other  Plaintiffs, 
and  that  they  have  laid  out  large  sums  of  money  in 
working  the  patent,  and  havev  used  the  invention  since 
the  date  of  the  letters-patent,  and  have  also  obtained 
letters-patent  for  the  invention  for  Scotland  and  Ire- 
land. I  think  that  all  these  facts  are  properly  covered 
by  the  plea,  and  that  these  paragraphs  do  not  contain 
facts  which  would  be  evidence  before  a  jury  to  discredit 

the 
(a)  Ord.  Can.  175. 
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White. 


the  plea.  It  is  true,  that  the  granting  of  letters-patent 
may,  if  undisputed,  be  primd  facie  evidence  that  the 
patentee  is  the  first  and  true  inventor,  but  this  is  no- 
thing more  than  the  title  of  the  Plaintiff  to  call  upon 
the  Defendant  to  defend  his  use  of  that  invention,  and 
would  not,  I  think,  at  a  trial  at  law,  be  submitted  to 
the  jury  by  the  Judge,  or  even  insisted  upon  by  the 
Counsel  of  the  patentee,  as  furnishing  any  evidence  to 
lead  the  jury  to  the  conclusion,  that  the  patentee  was 
the  first  inventor.  The  only  effect  of  it  is,  I  conceive, 
to  throw  the  burden  of  proof  on  the  Defendants,  and 
this  they  undertake  to  do  by  their  plea. 


The  next  paragraphs  not  answered  are  the  10th,  11th, 
12th  and  13th.  These  are  to  this  effect:— that  the 
Times  newspaper  stated,  that  Mr.  Young  was  the  in- 
ventor of  this  process,  and  the  invention  was  one  of 
great  value ;  that  a  prize  medal  was  awarded  by  the 
jurors  of  the  Great  Exhibition  to  James  Young,  for  his 
invention,  and  that  in  the  report  of  the  jurors,  he  is 
stated  to  have  been  the  inventor  of  this  process;  that 
it  is  one  of  great  value,  and  that  it  realizes  a  problem, 
which  Baron  Liebig  stated  to  be  one  of  the  great  desi- 
derata in  chemical  science.  And  the  bill  further  alleges, 
that  the  statements  so  contained  in  these  paragraphs  are 
true. 


According  to  the  best  judgment  I  am  able  to  form, 
the  facts  alleged  in  these  paragraphs  would  not  be  evi- 
dence to  go  before  a  jury,  summoned  to  determine  the 
question  whether  James  Young  was  the  first  and  true 
inventor.     In  the  first  place,  tbey  do  not,  in  strictness, 
express  any  opinion  as  to  the  question,  whether  the 
invention  had  been  discovered  before  Mr.  Young  dis- 
covered it ;  they  do,  however,  express  an  opinion,  that 
Mr.  Young  was  the  inventor,  and   that  invention  was 

very 
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very  valuable;  but  even  if  the  point  at  issue  had  been  1853. 
expressly  asserted  by  them!  as  it  has  been,  according 
to  the  statement  contained  in  the  next  paragraph  of  the 
bill,  by  Dr.  Lyon  Playfair,  I  still  think  that  it  would  White. 
not  be  evidence  before  a  jury.  I  am  of  opinion, 
that  though  the  persons  who  express  their  opinion 
might  be  called  as  witnesses,  and  examined  as  to  the 
fact  that  Mr.  Young  was  the  first  and  true  inventor, 
their  opinions,  whether  written  or  oral,  that  he  was 
such,  could  not  be  given  in  evidence  before  a  jury, 
without  producing  the  person  who  had  given  that  opi- 
nion, in  order  that  the  jury  might  have  the  best  evi- 
dence before  them,  and  thus  have  the  opportunity  of 
ascertaining  the  means  of  knowledge  of  the  person  ex- 
pressing this  opinion,  and  of  testing  the  value  of  it. 

The  delivery  of  the  medal  appears  to  me  to  be  simply 
a  proof  of  the  deliberate  opinion  of  the  jurors,  and  to 
be  entitled  to  stand  in  no  higher  degree  than  the  ex- 
pression of  that  opinion.  The  allegations  in  the  bill, 
that  the  opinions  so  expressed  by  these  persons  were, 
and  are  true,  is  nothing  more  than  an  allegation  that 
James  Young  was  the  first  and  true  inventor,  and  this 
is  covered  by  the  plea. 

The  same  observations  apply  to  paragraph  14,  which 
states  a  lecture  given  by  Dr.  Lyon  Playfair,  in  which 
he  expressed  his  opinion  that  Mr.  Young  was  the  first 
and  true  inventor  of  this  process. 

The  remaining  passages  of  the  bill  which  are  not 
answered  are  the  latter  portion  of  the  15th  paragraph, 
the  16th,  and  the  first  part  of  the  17th,  and  from  the 
18th  to  the  23rd  paragraphs,  both  inclusive.  These 
paragraphs  contain  allegations  that  the  Defendants  are, 
in  fact,  using  the  process  discovered  by  Mr.  Young,  and 

they 
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they  set  forth  the  communications  between  the  solicitors 
of  each  party,  one  of  which,  from  the  Defendants'  soli- 
citor, contains  an  allegation,  that  the  process  used  by 
them  is  wholly  different  from  that  specified  in  this  patent. 

I  am  of  opinion,  that  the  facts  stated  in  these  para- 
graphs are  not  such  as  could  be  laid  before  a  jury,  on 
the  simple  question  of  whether  James  Young  was  the 
first  and  true  inventor.  The  fact  that  another  person 
is  now  using  the  process  patented,  is  no  evidence  to 
show,  that  the  patentee  was  or  was  not  the  first  and 
true  inventor ;  and  my  opinion  is,  that  the  whole  of 
these  paragraphs  are  covered  by  the  plea,  and  do  not 
require  that  any  answer  should  be  given  to  them  for  the 
purpose  of  supporting  the  plea. 

Without  going  through,  in  detail,  the  answer  given 
to  the  paragraphs  of  the  bill  numbered  from  24  to  27, 
inclusive,  and  which  answer  is  to  be  found  in  para- 
graphs 37  to  47,  both  inclusive  of  the  answer,  I  am  of 
opinion,  that  the  answer  sufficiently  answers  all  such 
portions  of  this  part  of  the  bill  as  could  be  made  use  of 
in  evidence  to  negative  the  plea,  and  the  rest  of  the  bill 
is  answered.  No  point  is  made,  that  the  Defendants 
have  not,  with  sufficient  clearness,  pointed  out  to  what 
portion  of  the  bill  they  have  pleaded,  and  what  portion 
of  it  they  have  answered ;  and  the  result  is,  that  I  think 
the  plea  is  sufficient,  and  that  it  ought  to  be  allowed. 


It  appeared  that  on  a  motion  which  had  been  pre- 
viously made  for  an  injunction,  the  Court,  following  its 
usual  practice  in  such  cases,  had  directed  the  Plaintiffs, 
in  the  first  place,  to  establish  their  title  at  law,  and 
directed  the  Defendants  to  keep  an  account.  After- 
wards 
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wards  and  before  the  trial  the  Defendants,  instead  of 
answering  the  whole  bill,  put  in  the  above  plea  and 
answer.    As  to  this — 

The  Master  of  the  Rolls  said, — 

In  an  ordinary  case,  I  should  have  to  stop  here,  and 
nothing  more  would  be  required  than  to  dispose  of  the 
costs  of  the  plea,  but  in  this  case,  I  am  of  opinion  that 
this  is  not  so.  I  cannot  exclude  from  my  recollection, 
that  in  this  very  case,  when  the  Plaintiffs  moved  for 
an  injunction,  the  Defendants  disputed  their  right  to  the 
order  on  two  grounds,  both  that  James  Young  was  not 
the  first  and  true  inventor,  and,  secondly,  that,  if  be 
were,  the  Defendants  had  not  infringed  his  patent;  and 
that  thereupon  this  Court  made  the  usual  order  re- 
quiring the  Plaintiffs  to  prove  their  title  at  law,  where 
will  be  open  to  the  Defendants  to  contest  the  novelty 
of  the  invention,  the  value  of  it,  and  the  fact  that  they 
have  infringed  it. 

Subsequently,  on  putting  in  their  answer,  the  Defend- 
ants have  thought  fit  to  abandon  all  issues  but  one,  and 
to  rest  their  case,  solely  and  exclusively,  on  the  plea, 
"  that  the  Plaintiff  James  Young  is  not  the  first  and 
true  inventor."  If  there  had  been  no  motion  for  an 
injunction,  if  the  plea  had  been  submitted  to,  and  the 
cause  had  been  set  down  for  hearing  upon  it,  this 
Court  would  thereupon  have  simply  directed  an  issue 
at  law,  to  determine  the  truth  of  the  plea,  viz.  was  or 
was  not  James  Young  the  first  and  true  inventor ;  and 
if  that  issue  had  been  found  in  the  affirmative,  would 
have  made  a  decree,  granting  an  injunction  against  the 
Defendants,  as  prayed,  as  long  as  the  patent  should 
be  in  force.  If 
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If  the  Defendants  had  intended  only  to  dispute  the 
fact  alleged  by  the  bill,  that  they  used  the  process  spe- 
cified in  the  Plaintiffs'  patent,  tbey  might  have  pleaded, 
that  they  did  not  use  the  process  specified  in  the  Plain- 
tiffs' patent  If  they  had  done  so,  it  is  obvious,  that 
all  those  latter  paragraphs  in  the  bill  relating  to  the 
process  used  by  the  Defendants,  and  which,  in  my  opi- 
nion, are  covered  by  the  present  plea,  viz.  that  the 
Plaintiff  Young  is  not  the  first  and  true  inventor,  must 
have  been  answered.  The  Defendants,  if  they  desired 
to  rely  on  both  points,  and  to  raise  both  these  issues, 
would  probably  have  answered  the  bill ;  but  they  might, 
I  apprehend,  have  obtained  the  leave  of  the  Court  to 
plead  a  double  plea,  both  that  the  Plaintiff  James 
Young  was  not  the  first  and  true  inventor,  and  also, 
that  they,  the  Defendants,  did  not  employ  the  process 
specified  in  the  patent.  They  have  not  thought  fit  to 
adopt  either  course,  and  they  have,  in  equity,  rested 
their  case  on  the  question  of  the  novelty  of  the  inven- 
tion by  James  Young9  not  disputing  its  utility,  and  not 
disputing  that  they  employ  the  same  process.  But  at 
law,  this  is  not  so;  there,  all  these  defences  are  open 
to  them,  and  as  the  matter  now  stands,  this  is  a  pos- 
sible, if  not  a  probable  result,  that  the  only  question 
discussed  at  law  may  be  the  fact  of  infringement,  and 
that  the  Plaintiffs  may  fail  at  law,  by  reason  of  the 
want  of  that  discovery  in  equity,  which  the  Defendants 
would  have  been  compelled  to  have  given,  but  for  their 
admission,  that  the  only  question  between  them  and 
the  Plaintiffs  was  the  novelty  of  the  invention. 


If  this  should  happen,  the  Court  not  having  inter- 
fered to  prevent  it,  the  result  would  be,  that  the  De- 
fendants having  succeeded  at  law  on  an  issue  not  raised 
by  the  pleadings,  the  Plaintiffs  would  again  be  com- 
pelled to  go  to  law,  under  the  decree  of  the  Court  at 

the 
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the  hearing  of  the  cause!  to  contest  the  fact  put  in  1863. 
issue  by  the  plea,  after  much  delay  and  much  unne- 
cessary expense  had  been  incurred.  It  would,  1  appre- 
hend, be  contrary  to  the  practice  of  this  Court,  and 
certainly  to  good  sense  and  common  justice,  to  allow 
such  a  course  to  take  place.  The  Court  has  now  (which 
it  bad  not  on  the  hearing  of  the  motion)  an  opportunity 
of  knowing  on  what  point  the  Defendants,  after  due 
reflection  and  consideration,  are  willing  to  rest  their 
case;  and  it  is  the  duty  of  the  Court  to  take  care,  that 
time  and  money  are  not  thrown  away  in  trying  what  is 
not  in  issue  between  the  parties.  I  shall  therefore  give 
an  opportunity  to  the  Plaintiffs  to  call  upon  the  Court, 
so  to  rectify  the  order  for  a  trial  already  pronounced, 
as  to  make  it  agreeable  with  what  the  Court  would 
have  done,  if,  at  the  hearing  of  the  motion,  the  plea  had 
been  put  in,  and  had  been,  at  that  time,  either  allowed 
or  submitted  to. 

The  order  therefore  which  I  think  that  I  ought  to 
make  on  this  occasion,  being  of  opinion  that  the  plea 
is  good,  is  this : — Allow  the  plea,  and  make  the  costs 
of  it  costs  in  the  cause,  but  the  Plaintiffs  are  to  have 
leave  to  make  such  motion  as  they  may  be  advised,  to 

vary  or  add  to  the  order  of  the  day  of  — — , 

1853,  for  the  purpose  of  enabling  the  Court  so  to  mo- 
dify the  same,  as  to  try  the  real  issue  in  the  suit  be- 
tween the  Plaintiffs  and  Defendants. 

Note. — An  application  was  subsequently  made  by  the  Plaintifft 
when  the  Defendants  preferred  having  the  plea  overruled  without  costs 
(December  13, 1853). 
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LAMBARDE  v.  OLDER. 

Nov.  12, 14. 

A  creditor  of  npHIS  was  a  suit  for  the  administration  of  the  estate 
purchased  part  of  Thomas  Older,  who  died  in  October  ,   1852, 

of  the  intes-     jntegtate,  and  indebted  to  the  Plaintiff  in  the  sum  of 

tate  s  goods  ' 

from  his  ad-      700/.,  secured  by  a  judgment  entered  up  in  1826.    The 

Hdd^aUie  intestate's  8on  an^  daughter  having  taken  out  adminis- 
could  not  set  tration  to  his  estate,  applied  to  the  Plaintiff  to  take  the 
against  a  debt  ^arm  °&  tbeir  hands,  and  to  take  the  stock,  &c.  at  a 
due  to  him  valuation.  The  Plaintiff  consented,  and  the  valuation 
testate  at  his  amounted  to  about  475/.  He  subsequently  purchased 
decease.  several  articles  at  the  intestate's  sale,  amounting  to 

69/.  25.  6d.  These  two  sums  the  Plaintiff  sought  to 
set  off  against  the  debt  of  700/.  and  about  200/.  arrears 
of  interest  due  to  him  by  the  intestate.  The  chief 
clerk  allowed  the  former  sum,  but  not  the  latter,  to 
be  retained  by  the  Plaintiff;  and  this  not  being  satis- 
factory, the  matter  was  brought  before  the  Court  to  be 
argued. 

Some  attempt  was  made  to  show,  that  there  was  an 
agreement  between  the  parties  that  there  should  be  a 
set-off,  but  the  evidence  was  insufficient  to  establish  it. 

Mr.  Fitzhugh,  for  the  Plaintiff,  cited  Freeman  v. 
Lomas  (a) ;  Jeffs  v.  Wood (6) ;  MardaU  v.  Thelluson  (c); 
Shipman  v.  Thompson  (d) ;  Hutchinson  v.  Sturges  (e) ; 
8  Vin.  Abr.  (/). 

Mr. 

(a)  9  Hare,  109.  (d)  Wiltes,  103. 

(6)  2  P.  Wms.  128.  (c)  WUles,  261. 

(c)  Q.  B.,  June  18, 1852 ;  and         (/)  Page  562. 
see  Watts  v.  Rees,  Exch.,  May 
8, 1854. 
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Mr.  W.  D.  Lewis,  for  the  Defendant,  cited  Pettat 

v.  Ellis  (a) ;  Cherry  v.  Boultbee  (b). 

Lambaedb 

The  Master  of  the  Rolls  said  he  would  look  at  the       Older. 
cases. 


The  Master  of  the  Rolls.  November  14. 

In  this  case,  the  intestate  was,  at  the  time  of  his 
death,  indebted  to  his  landlord  in  the  sum  of  700/.,  and 
an  arrear  of  interest ;  and  his  estate  is  found  to  be  in- 
sufficient for  the  payment  of  his  debts.  Under  these 
circumstances,  the  landlord  took  the  fixtures,  &c,  at 
a  valuation  of  475/.,  and  he  also  became  the  pur- 
chaser of  part  of  the  goods  and  chattels  of  the  intestate 
for  a  sum  of  69/.  25.  6c/.  These  two  sums,  or  the  first, 
if  not  the  second,  he  claims  to  be  entitled  to  have  set 
off  against  the  debt  which  is  due  to  him,  so  that  his 
debt  may  be  discharged  pro  tanto.  I  am  of  opinion  he 
cannot  do  so.  There  is  no  question  but  that  if  he  had 
been  indebted  to  the  intestate  at  the  time  of  his  death, 
the  debt  might  have  been  set  off  against  any  debt  due 
from  the  intestate  to  him.  But  this  is  not  a  case  of 
mutual  debts,  for,  in  point  of  fact,  a  debt  due  to  the 
legal  personal  representative  is  sought  to  be  set  off 
against  a  debt  due  from  the  intestate.  Those  are  debts 
in  totally  distinct  rights,  and  cannot,  with  propriety,  be 
set  off  one  against  the  other.  It  is  obvious,  that  the 
personal  representative  might  have  sold  these  fixtures 
and  the  furniture  to  whomsoever  he  pleased  ;  and  if, 
upon  his  selling  them  to  a  creditor  of  the  intestate, 
a  right  of  set-off  would   have  arisen,  it  would  have 

become 
(a)  9  Vti.  563.  (6)  4  Myl.  $  Or.  319. 
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1853.  become  the  duty  of  the  executor  not  to  have  sold  to 
that  person,  but  to  have  sold  to  some  one  else.  In 
truth,  this  was  property  in  the  hands  of  the  legal 
personal  representative  in  that  character,  and  if  he 
had  wasted  it,  he  would  have  been  liable  to  his  cestuis 
que  trust,  whether  creditors  or  next  of  kin,  for  the  mis- 
application which  he  might  have  made  of  it.  If  he 
had  sold  the  chattels  to  a  person  knowing  him  to  be 
insolvent,  and  had  allowed  him  to  take  possession, 
knowing  he  could  not  pay  for  them,  he  would  become 
personally  liable  to  pay  the  amount.  It  is,  in  point  of 
fact,  an  attempt  to  set  off  a  debt  due  to  the  legal  per- 
sonal representative  against  a  debt  due  from  the  in- 
testate. Now  it  is  obvious,  that  the  same  principle 
would  apply  to  a  sale  by  auction,  and  that,  therefore! 
no  person  who  was  a  creditor  of  the  testator  could, 
if  this  were  the  law,  be  allowed  to  buy  at  a  sale  by 
auction  of  the  testator's  effects.  Mr.  Fitzhugh  sug- 
gested, that  the  answer  was,  that  the  purchaser  was 
supposed  to  pay  at  the  time,  and  that,  if  he  were 
allowed  to  take  away  the  goods  without  payment,  the 
executor  or  administrator  must  take  the  consequences. 
But  I  dissent  from  that  view,  and  think  that  no  differ- 
ence of  rights  can  arise  from  that  circumstance;  for  if 
an  auctioneer  should  happen  to  trust  a  person  who  buys 
at  a  sale,  the  fact  of  his  so  trusting  him  will  not  give 
him  any  different  rights  at  law  than  he  would  have  had 
before,  and  if  he  had  any  right  of  set-off,  that  right 
would  arise  immediately  upon  his  becoming  the  pur- 
chaser. 

It  appears  to  me,  that  the  only  difficulty  in  this  case 
has  arisen  from  an  embarrassment  arising  from  the 
different  forms  of  action  which  exist  in  Courts  of  Law, 
which   is  clearly   explained,  and   the  principle  as  to 

set-off, 
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set-off,  laid  down  in  the  case  to  which  I  was  referred 
by  Mr.  Fit  z  hug  h  of  Shipman  v.  Thompson  (a),  which  lays 
down  the  rule,  I  am  adopting  and  following,  to  this 
effect.     If  a  debt  is  due  to  a  testator  at  the  time  of  his 
death,  the  executor  can  only  obtain  that  debt  by  suing 
that  person  in  his  character  of  executor ;  and  accord- 
ingly, in  that  suit  the  debtor  to  the  estate  may  set  off 
anything  which  the  testator  owed  to  him  ;  but  if  the 
debt  accrued  after  the  death  of  the  testator,  then  the 
executor  may  either  bring  the  action  in  his  own  name, 
personally,  or  in  his  name  as  executor.    The  principle 
is  this : — "  Where  the  thing  sued  for  is  assets  in  the 
hands  of  the  executor  before  the  recovery,  or  where 
the  cause  of  action  arises  in  the  executor's  own  time, 
and  never  did  arise  in  the  testator's,  there  the  executor 
may  bring  the  action  either  in  his  own  name  or  as 
executor  (&),"  but  in  the  former  case  he  cannot.     If  he 
bring  the  action  in  his  own  name,  which  is  the  proper 
name  to  bring  it  in,  where  the  debt  arises  after  the 
death  of  the  testator,  no  set-off  can  be  pleaded.     But 
if  he  brings  the  action  in  the  character  of  the  executor, 
a  set-off  arises  from  this  circumstance,  that  the  exe- 
cutor has,  by  the  improvident  form  in  which  he  has 
brought  his  action,  admitted  that  the  right  of  action 
accrued  during  the  lifetime  of  the  testator,  and  con- 
sequent upon  this  admission  a  right  of  set-off  arises ; 
but  if  the  debt  accrued  subsequently  to  the  death  of  the 
testator,  and  it  is  so  stated  in  the  pleadings,  then  no 
right  of  set-off  arises  at  all. 


1853. 


Shipmanv.  Thompson(a)  was  a  very  striking  case.  There 
the  steward  of  a  deceased  person  had  received  rents  for 
the  testator  after  his  death.    The  executor  sued  for  those 

rents 
(a)  Willet,  103.  (6)  lb.  p.  105. 

VOL.  XVII.  N  N 
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Lambardb 

V. 

Older. 


rents  in  his  own  name  and  not  in  his  character  of  exe- 
cutor, and  the  steward  said,  "  There  is  an  account 
between  me  and  the  testator,  and  I  seek  to  set  off  the 
balance  which  he  owed  me  against  the  rents  which  I 
have  received  since  his  death  :"  but  the  Court  held 
(and  it  has  been  followed  by  other  cases),  that  no  such 
right  of  set-off  arose  ;  and  for  this  reason  :  because 
the  sums  paid  after  the  death  of  the  testator  were,  in 
point  of  fact,  paid  to  the  steward  as  the  agent  of  the 
executor,  that  they  were  assets  received  since  the  death 
of  the  testator,  and  that  as  no  right  of  action  accrued  in 
respect  of  them  during  the  lifetime  of  the  testator,  so  no 
right  of  set-off  arose.  The  rule  is  of  course  the  same 
whether  the  legal  representative  be  an  administrator  or 
an  executor.  In  the  case  before  me,  if  the  adminis- 
trator had  thought  fit  to  sue  Mr.  Lambarde,  he  had  the 
option  of  doing  so  either  in  his  own  name  or  in  his 
character  of  administrator.  If  he  had  sued  him  in  his 
own  name,  no  set-off  could  have  been  pleaded ;  if  he 
had  sued  him  in  his  character  of  administrator,  then 
by  the  form  of  action  he  would  have  admitted  that  the 
right  of  action  accrued  during  the  lifetime  of  the  tes- 
tator, and  consequently  that  a  right  of  set-off  existed. 


I  am  of  opinion,  that  the  administrator  ought  to  have 
sued  in  his  own  name;  that  the  case  of  Shipman  v. 
Thompson  is  an  authority  for  that  proposition ;  and  I 
am  of  opinion  farther,  that  if  he  had  not  sued  in  his 
own  name,  but  in  his  character  of  administrator,  he 
would  have  acted  improperly,  of  which  I  apprehend 
this  Court  would  have  visited  him  with  the  conse- 
quences. The  fact  is,  that  this  is  a  debt  due  to  the 
administrator,  which  debt  was  contracted  by  dealing 
with  the  executor,  purchasing  property  of  the  intestate 
after  the  decease  of  the  intestate,  of  which  the  personal 

representative 
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representative  was  the  owner.  It  is  therefore  a  debt 
due  to  him,  and  which  he  ought  to  have  sued  for  as  a 
debt  due  to  him ;  and  as  against  him,  a  debt  due  from 
the  intestate  to  the  purchaser  of  that  property  cannot 
be  set-off. 


1853. 


The  consequence  is,  that  I  am  of  opinion  that  no 
set-off  arises  in  this  case.  I  am  clear  there  was  no 
agreement  between  the  parties  that  there  should  be 
such  a  set-off,  which  would  have  varied  the  case ;  and 
I  am  of  opinion,  therefore,  that  the  whole  of  this  pur- 
chase money  is  assets  to  be  administered  in  this  Court, 
exactly  in  the  same  manner,  as  if  a  stranger  who  had 
never  had  any  dealings  with  the  testator  had  bought 
this  property  instead  of  the  Plaintiff. 


T 


In  re  BARROW.  Nov.  2*.  25. 

Dec.  3. 
HIS  was  a  Petition  by  a  mortgagor,  for  the  taxation,  It  requires  a 

after  payment,  of  a  bill  of  costs  of  a  mortgagee's  very2>^1|f1 

solicitor,  amounting  to  20/.,  under  the  following  circum-  the  Court  to 

.  a  order  taxation 

stances :  after  pavment> 

the  Court  be- 

In  1846,  Abram,  a  pavior,  mortgaged  some  property  to  open  a  mat- 
*o  Pendleton  for  300/.  teLfeibe^ly 

settled.    The 
In  rule  is,  that 
there  must  be 
\xih  pressure  and  overcharges,  or  items  in  the  bill  itself  of  such  a  nature  as  to  amount 
♦to  what  is  vaguely  called  fraud.     Definition  of  the  term  "  fraudulent  items." 

The  doctrine  of  pressure,  in  cases  of  taxation  after  payment,  is  not  to  be  extended, 
^nd  the  application  for  taxation  should  be  made  speedily. 

Where  a  mortgagor  seeks  the  taxation  of  the  bill  of  the  mortgagee's  solicitor,  it  must 
lie  looked  at,  not  as  between  the  mortgagor  and  the  solicitor,  but  as  between  the  soli- 
citor and  his  client,  the  mortgagee. 

Where  a  considerable  portion  of  a  bill  of  costs  is  for  business,  which,  in  the  exer- 
cise of  an  honest  and  fair  discretion,  ought  never  to  have  been  transacted,  the  Court, 
although  there  be  no  serious  amount  of  pressure,  will  order  a  taxation  after  payment. 

N  N  2 
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1853.  In  October,  1852,  the  mortgagor,  by  his  solicitors, 

proposed  to  pay  off  the  mortgage,  and  an  account,  to- 
gether with  the  bill  of  costs  of  Mr.  Barrow,  the  mort- 
gagee's solicitor,  was  furnished.  This  bill,  amounting 
to  23/.  7s.  7d.,  being  objected  to,  it  was  taxed,  and 
9/.  17 s.  \0d.  were  taken  off,  and,  deducting  the  costs  of 
taxation,  the  amount  due  was  reduced  to  71.  13*.  Id. 
Afterwards,  on  the  1 8th  of  November,  1852,  an  offer  was 
made  to  pay  the  mortgage  and  the  costs  thus  taxed, 
which  was  refused,  and  in  consequence,  notice  was  given, 
on  the  28th  of  December,  to  pay  off  at  the  end  of  six 
months.  This  expired  on  the  28th  of  June,  1853,  and 
on  an  application  being  then  made  to  pay  off,  Mr.  Bar- 
row, on  that  day,  delivered  a  fresh  bill  of  costs,  amount- 
ing to  20/.  This  was  objected  to,  Mr.  Barrow  refused 
to  receive  it  under  protest,  but  offered  to  receive  the 
amount  of  the  mortgage,  retaining  the  deeds  until  the 
amount  of  the  bill  could  be  ascertained  and  settled. 

The  bill  was  paid  on  the  30th  of  June,  and  imme- 
diately after,  Mr.  Barrow  was  informed  that  it  would  be 
taxed,  and  the  petition  for  that  purpose  was  presented 
within  a  few  weeks. 

One-half  of  the  second  bill  of  costs  was  for  proceed- 
ings, apparently  between  the  30th  of  October  and  the 
18th  of  November,  in  respect  of  a  foreclosure  bill  which 
had  been  prepared  but  had  never  been  filed :  the  par- 
ticular items  of  which  were  as  follows : — 

In  Chancery.  Michaelmas,  1852. 

£    s.  d. 

Instructions  for  Bill  to  Foreclose 1   13    4 

Drawing  and  Fair  Copy  Abstract  of  Title  to  accom- 
pany, 8  Brief  Sheets 400 

Carriage  of  Papers 010 

Drawing  Bill,  folios  10 0  10    0 

Fee  to  Mr.  J.  B.J//en  to  settle 13    6 
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£    s.  d. 

Attending  him 068 

Instructions  for  Interrogatories 0  13    4  In  re 

Drawing  same 068  Barrow. 

Fee  to  Mr.  J.  B.  Allen  to  settle 13    6 

Attending  him 068 

Letters  and  Postage 0  10    0 

These  items  alone  amounted  to  10/.  14*.  8c?. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  in  support  of  the 
application.  The  two  circumstances  usually  required 
for  obtaining  a  taxation  after  payment  concur  in  the 
present  case.  First,  there  was  a  degree  of  pressure 
exercised  which  was  irresistible.  The  mortgagor  had 
already  been  subjected  to  a  delay  of  six  months  by 
taxing  the  first  bill,  and  the  same  result  would  have 
occurred,  if  the  mortgagor  had  delayed  the  settlement 
until  the  second  bill  had  been  taxed.  It  ought  also 
to  have  been  delivered  in  sufficient  time  to  give  an 
opportunity  to  the  mortgagor  to  have  the  amount  really 
due  ascertained. 

Secondly,  there  are  improper  charges  to  a  great  ex- 
tent The  proceedings  for  foreclosure  were  perfectly 
unjustifiable,  when  it  was  known  that  the  mortgagor 
was  ready,  at  any  moment,  to  pay  off  principal,  interest 
and  costs,  and  when  the  refusal  of  the  mortgagee  to 
receive  it  alone  prevented  the  settlement.  Besides,  it 
does  not  appear  that  Mr.  Barrow  ever  received  instruc- 
tions to  take  that  step  from  his  own  client. 

Mr.  Follett  and  Mr.  Kinglake,  contra.  This  is  a 
simple  case  of  payment  under  protest,  without  any 
special  circumstances.  The  payment  of  a  bill  is  the 
settlement  of  an  account  admitting  its  correctness,  and 
cannot  be  opened,  unless  there  be  pressure  and  over- 
charge 
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1853.  charge,  or  overcharges  amounting  to  fraud.  As  to  pres- 
S^K*^/  sure,  there  was  none,  for  the  mortgagor  was  at  fall 
Barrow,  liberty  to  tax  the  bill,  no  appointment  having  been 
made  to  settle,  and  if  he  really  intended  to  pay,  he 
might  have  applied  for  the  bill  in  sufficient  time  to  have 
it  examined  and  taxed ;  besides  this,  the  Respondent 
voluntarily  offered  to  let  the  settlement  of  the  bill  stand 
over,  retaining  the  deeds  in  the  mean  time,  the  pos- 
session of  which  was  not  required  by  the  mortgagor. 
It  is  also  to  be  remembered,  that  he  had  the  assistance 
of  his  own  solicitor  and  was  sufficiently  protected. 

Secondly,  as  to  the  overcharges,  Mr.  Barrow  and  the 
mortgagor  do  not  stand  in  the  relation  of  solicitor 
and  client;  the  transaction  is  to  be  examined  on  the 
footing  of  the  relations  between  Mr.  Barrow  and  his 
own  client,  the  mortgagee,  and  the  taxation  must  take 
place  on  the  same  principle.  Every  charge  that  can  be 
sustained  as  against  the  mortgagee  must  be  allowed  in 
the  taxation  at  the  instance  of  the  mortgagor.  What 
item  is  there  in  this  bill  which  the  mortgagee  would  not 
be  bound  to  pay  his  solicitor?  The  proceedings  to 
foreclose  were  taken  with  his  knowledge  and  assent,  and 
were  rendered  necessary  by  the  conduct  of  the  mortga- 
gor, in  interfering  with  the  possession  of  the  mortgagee 
and  his  tenants.  A  charge,  though  improper  as  between 
mortgagor  and  mortgagee,  cannot  be  taxed  off,  if  it  be 
a  proper  charge  as  between  the  mortgagee  and  his 
solicitor ;  overcharge  there  is  none. 

Mr.  R.  Palmer,  in  reply,  pressed  upon  the  Court, 
that  the  proceeding  as  to  foreclosure  was  unnecessary 
and  unauthorized  by  the  client,  and  that  it  was  of  such 
a  nature,  that  even  as  against  the  client,  it  was  so  im- 
proper that  it  could  not  be  supported ;  Re  Clark  (a). 

(a)  1  De  G.  M.  $  G.  43. 

That 
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That    the  proceeding  was  vindictive   on  the   part  of       1853. 
the  solicitor,  who  now  put  forward  his  client,  the  mort- 
gagee, to  screen  him  from  the  consequences. 


The  following  authorities  were  referred  to : — Re  Hub- 
&ard(a);  In  re  Harding  (ft) ;  In  re  Dear  don  (c) ;  In  re 
Morrison  (d) ;  lie  Browne  {e) ;  In  re  Fyson  (/) ;  Re 
Jlash(g) ;  Re  Finch  (/*) ;  In  re  Massey  (i). 

The  Master  of  the  Rolls  reserved  his  judgment. 


The  Master  of  the  Rolls. 

This  is  an  application  to  tax  a  solicitor's  bill,  amount- 
ing  to  the  sum  of  20/.,  after  payment.  It  requires  a 
'very  special  case  to  induce  the  Court  to  make  such  an 
order.  The  cases  are  very  numerous  on  the  subject, 
^nd  it  may  be  said,  that  they  lay  down  as  the  rule,  that 
t:here  must  be  pressure  on  the  person  paying,  and  over- 
charges in  the  bill,  or  else  that  there  should  be  items  in 
t:he  bill  itself,  of  such  a  nature  as  to  amount  to  what  is 
somewhat  vaguely  called  fraud. 


December  Z. 


The  circumstances  of  this  case  are  somewhat  pecu- 
liar:— In  the  month  of  December,  1846,  Henry  Abram, 
**.  pavior  at  Liverpool,  had  mortgaged  two  houses  at 
-Liverpool,  let  to  monthly  tenants,  to  John  Pendleton,  a 
Cratch-movement  manufacturer  at  Prescot,  for  the  sum 
of  300/.    The  interest  was  irregularly  paid,  and  the 

property 


(a)  15  Beat).  251. 

(b)  10  Bean.  250. 

(c)  Exchequer,  Nov.  8, 1852. 
(<0  10  Beav.  57. 

(e)  15   Beav.  61 ;    1    De   G. 
iH.  Sf  G.  322. 


(/)9  Beav.  117. 
(g)  15  Beav.  83. 
(A)  16  Beav.  585,  and  Lords 
Justices,  May  9, 1853. 
(i)  8  Beav.  458. 
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1863.       property  was  not  more  than  a  security  for  the  principal 
amount  charged. 

In  the  month  of  October,  1852,  the  mortgagor  had 
employed  Messrs.  Stockier/  and  Thompson,  as  his  solici- 
tors, to  pay  off  the  mortgage.  They  applied  to  the  mort- 
gagee and  his  solicitor,  Mr.  Borrow,  who  expressed  Mr. 
Pendleton  s  willingness  to  be  paid  off.  The  account 
was  rendered,  and  the  bill  of  costs  of  Mr.  Barrow,  the 
mortgagee's  solicitor,  was  delivered  at  the  same  time, 
and  which  amounted  to  the  sum  of  23/.  Is.  Id.  The 
mortgagor's  solicitor  took  exceptions  to  this  bill,  and  re- 
ferred it  to  taxation,  the  result  of  which  was,  that  more 
than  one-sixth  of  it  was  taxed  off.  When  the  amount 
due  on  the  bill  had  been  ascertained  by  taxation,  and 
in  November,  1852,  the  solicitors  of  the  mortgagor  wrote 
to  Mr.  Barrow  and  proposed  then  to  pay  the  amount 
due  for  principal  and  interest  and  the  costs  so  taxed. 
On  the  18th  of  November,  Mr.  Barrow  writes  a  letter 
expressing  his  willingness  to  receive  his  own  costs,  but 
putting  the  mortgagor  at  arms  length.  It  is  to  this 
effect : — "  Re  Abram.  I  shall  be  ready,  at  any  time, 
to  receive  the  costs  herein,  when  you  may  please  to  pay 
them.  As  to  anything  further  in  respect  of  this  person, 
I  am  sorry  that,  owing  to  his  own  improper  course  of 
conduct,  I  do  not  feel  at  liberty  to  say  anything  on 
behalf  of  the  mortgagee  to  you." 

The  mortgagee,  in  the  same  month,  refused  to  receive 
his  principal  and  interest  which  was  offered  to  him,  and 
the  result  was,  that  notice  of  an  assignment  of  the  equity 
of  redemption  to  the  Petitioner  and  of  an  intention  to  pay 
off  the  mortgage  was  served  on  the  Petitioner  on  the  28th 
of  December,  1852,  which  notice  expired  on  the  28th  of 
June,  1853.  On  then  applying  to  pay  off  the  mortgage, 
a  fresh  bill  for  20/.  is  delivered  by  Mr.  Barrow,  the 

mortgagee's 
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mortgagee's  solicitor.  This  bill  is  proposed  to  be  paid  1863. 
under  protest.  Mr.  Barrow  refuses  so  to  receive  it ;  he 
offers  to  take  the  principal  and  interest  due  on  the 
mortgage,  and  to  retain  the  deeds  until  the  amount  on 
the  bill  can  be  ascertained  or  settled.  This  is  refused, 
and  ultimately  the  bill  is  paid  on  the  30th  of  June, 
1853,  the  protest  having  been  withdrawn,  although  after 
payment,  Mr.  Barrow  is  informed,  that  it  is  the  inten- 
tion of  the  mortgagor  to  tax  the  bill. 

There  was,  in  my  opinion,  sufficient  time  to  ascertain 
and  consider  the  objections  to  the  bill  before  it  was  paid. 
In  fact,  the  bill  is  not  only  a  short  one,  but  it  is  evident, 
that  the  whole  of  the  objections  to  the  bill  were  well 
understood  before  the  bill  was  paid.  Nor  does  there, 
in  my  opinion,  exist,  in  this  case,  what  can  properly  be 
called  pressure.  In  coming,  therefore,  to  the  conclusion 
which  I  have  arrived  at,  that  it  is  my  duty  to  make 
an  order  for  taxation,  I  have  done  so  mainly  upon  con- 
sideration of  the  items  contained  in  this  bill,  connected, 
as  they  are,  with  the  other  circumstances'  of  the  case. 
I  think  it  desirable  to  state  this  distinctly,  in  order  that  if, 
as  is  probable,  this  case  should  go  further,  the  grounds 
on  which  I  proceed  may  be  clearly  understood,  and  that 
I  may  not  be  supposed  to  be  infringing  on  the  rule  I 
have  hitherto  followed,  with  relation  to  taxation  after 
payment.  The  items  which  have  principally  influenced 
me  are  items  to  this  effect. 

11  To  taking  instructions,  &c,  to  file  a  bill  of  fore- 
closure." [His  Honor  stated  the  items,  which  amounted 
to  10/.  14*.  Hd.  (a)  ] 

In  order  to  form  a  just  opinion  respecting  the  costs 

so 

(a)  See  ante,  p.  548. 
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1853.  so  incurred,  it  is  necessary  to  recur  to  the  situation  of 
the  parties,  during  the  time  when  this  bill  of  foreclosure 
must  have  been  prepared.  In  October,  1852,  the  mort- 
gagee, Mr.  Pendleton,  under  the  advice  of  Mr.  Barrow, 
was  willing  to  receive  his  principal,  interest  and  costs ; 
the  payment  is  delayed  by  the  taxation  of  Mr.  Barrow'* 
first  bill ;  at  this  time  there  was  no  arrear  of  interest 
due  to  the  mortgagee ;  on  the  contrary,  the  mortgagee 
had  distrained  and  received  a  sum  in  advance,  beyond 
the  interest  due.  The  evidence  convinces  me,  that  he 
and  his  solicitor  not  only  had  reason  to  believe,  but  that 
they  did  believe,  that  the  money  was  ready  to  pay  him 
off.  The  date  of  the  preparation  of  the  bill  of  foreclo- 
sure is  not  given  in  the  bill  of  costs,  more  precisely  than 
"Michaelmas,  1852,"  but  the  items  occur  in  the  bill  be- 
tween the  2nd  and  the  18th  of  November,  1852;  and  the 
affidavit  of  Mr.  Barrow  says,  that  instructions  were  given 
at  once,  in  consequence  of  Mr.  Abram's  conduct  in 
distraining  on  the  30th  of  October.  It  was  therefore 
pending  these  transactions,  certainly  after  the  order  to 
tax  the  first  bill  was  obtained,  and  probably  during  its 
taxation,  that  instructions  are  given  to  prepare  a  bill  of 
foreclosure,  which  was  never  filed,  and  which  I  cannot 
ascertain  that  it  was  intended  to  file,  and  an  expense  of 
half  the  bill,  between  10/.  and  11/.,  is  incurred  in  so 
doing. 

The  reasons  given  in  the  affidavits  for  this  proceed- 
ing are  wholly  unsatisfactory.  They  are,  that  the 
mortgagor  was  interfering  with  the  rights  of  the  mort- 
gagee, and  opposing  his  authority  and  proceedings. 
The  rights  so  interfered  with  were  these: — Mr.  Pen- 
dleton had  been  paid  his  full  interest  due  up  to  the  last 
day  of  payment ;  there  was  no  arrear,  and  nothing  due 
to  him  in  respect  of  interest.  At  that  time,  also,  it  is 
but  reasonable  to  suppose,  he  intended  to  refuse,  as  he 

did 
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did  a  few  weeks  afterwards  actually  refuse,  to  receive  1853. 
the  principal  and  interest  due  to  him ;  he  had  thought 
proper  to  give  notice  to  the  tenants  to  pay  their  rents 
to  him,  and  he  had,  against  the  wish  and  in  spite  of  the 
opposition  of  the  mortgagor,  received  10$.  5d.  from  one 
of  the  tenants,  on  the  18th  of  October,  and  10/.  10*.  on 
the  19th  or  20th  of  that  month,  although,  as  I  repeat, 
nothing  was  due  for  interest  at  that  time ;  all  this  being 
after  the  letter  of  the  13th  of  October,  informing  Mr. 
Sorrow  that  his  bill  would  be  taxed.  Mr.  Abram,  the 
mortgagor,  resists  this  proceeding  with  the  tenants,  and 
distrains  on  the  tenants. 

This  is  the  account  given  of  this  transaction  by 
Mr.  Barrow.  "  On  the  18th  of  October,  I  had,  against 
the  opposition  of  Henry  Abram,  received  from  the  tenant 
10*.  5d.  for  rent,  being  the  first  sum  of  any  kind  I  re- 
ceived on  account  of  the  said  interest;  and  on  the  30th 
of  the  same  month,  Abram  distrained  on  the  said  tenant 
for  the  said  rent  so  paid  by  him,  and  notwithstanding 
the  threats  and  remonstrances  of  the  tenant,  he  enforced 
payment  of  the  said  rent,  as  he  also,  in  like  manner, 
did,  on  two  subsequent  occasions,  namely,  in  the  months 
of  November  and  December  following,  though  the  mort- 
gagee was  still  in  the  receipt  of  the  rents."  He  conti- 
nues, "  In  consequence  of  the  said  distress  by  Abram, 
on  the  30th  of  October,  I  at  once  submitted  instruc- 
tions to  Counsel  to  prepare  a  bill  or  other  proceedings 
in  Chancery,  as  circumstances  might  justify,  in  order 
to  enforce  and  protect  the  rights  of  the  mortgagee/' 

It  is  not  alleged,  that  these  costs  were  incurred  be- 
cause the  mortgagee  thought  that  his  mortgage  money 
was  in  peril,  nor  if  so  alleged  could  it  be  true,  consist- 
ently with  the  facts  admitted,  to  which  I  have  already 
adverted.   On  the  contrary,  Mr.  Pendleton,  in  his  second 

affidavit, 
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1863.  affidavit,  says,  "  That  on  the  second  proposal  to  pay  off 
the  mortgage  without  notice  being  made  to  me,  I  did 
not,  for  various  reasons,  feel  disposed  to  receive  the 
same,  mainly  in  consequence  of  the  said  Henry  Abram  s 
misconduct  in  resisting  my  powers  as  mortgagee,  as 
already  stated,  and  for  other  reasons  connected  with  the 
said  Henry  Abram  ;  and  accordingly,  my  solicitor  wrote 
to  Messrs.  Stockley  and  Thompson,  in  answer  to  their 
letter,  that  owing  to  the  misconduct  of  Henry  Abram, 
my  solicitor  was  not  at  liberty  to  say  anything  on  my 
behalf  relating  to  Abram.9' 

These  are  certainly  not  sufficient  reasons  to  justify 
the  taking  of  such  a  step  as  the  preparation  of  the  bill 
of  foreclosure,  and  I  am  compelled  reluctantly  to  come 
to  the  conclusion,  that  an  ingredient  in  the  incurring  of 
these  costs  was,  a  desire  to  prove  to  the  mortgagor  what 
a  foolish  and  inexpedient  proceeding  it  was,  to  take  so 
hostile  a  step  as  to  tax  the  bill  of  costs  of  the  mort- 
gagee's solicitor.  It  is  true,  that  the  bill  of  costs  and 
the  items  themselves  are  inconsiderable  in  amount,  but 
it  is  of  the  greatest  importance,  that  this  Court  should 
protect  a  client  from  costs  wantonly  and  wholly  unne- 
cessarily incurred. 

I  have  already  stated,  that  in  my  opinion,  the  ex- 
pression used  in  these  cases  of  "  items  being  fraudu- 
lent," is  vague;  and  it  is  undoubtedly  difficult  to  define, 
accurately,  the  costs  which  should  come  within  the 
description  of  those  which  should  be  Sufficient  to  induce 
this  Court  to  tax  a  bill  after  payment 

In  the  ordinary  sense  of  the  words,  these  items  may 
not  be  fraudulent,  but  I  understand  the  expressions  and 
judgments  of  Lord  Langdale,  in  the  reported  cases,  to 
mean  this: — that  if  business  be  transacted  bond  fide, 

with 
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with  a  view  to  benefit  his  client,  the  items  detailing  it  1853. 
cannot  be  considered  fraudulent,  even  though  they  be 
overcharged  in  the  bill  of  costs,  but  that  if  it  appear 
that  the  bill  of  costs,  or  a  large  portion  of  it,  is  for  bu- 
siness, which,  in  the  exercise  of  an  honest  and  fair  dis- 
cretion, ought  never  to  have  been  transacted  at  all,  then 
that  such  items  come  within  the  class  of  items  which  will 
induce  this  Court  to  tax  a  bill,  even  though  there  was 
no  serious  amount  of  pressure  at  the  time  when  the  bill 
was  paid. 

It  is  urged,  no  doubt  correctly,  that  I  must  look  at 
ibis  bill,  not  as  a  bill  between  Mr.  Barrow  and  the 
mortgagor,  but  as  a  bill  between  Mr.  Barrow  and  his 
ov?n  client,  Mr.  Pendleton,  the  mortgagee,  and  further, 
that  it  appeavs  by  the  evidence,  that  the  mortgagee  ex- 
pressly sanctioned  and  directed  Mr.  Barrow  to  take 
this  step  and  to  incur  these  costs ;  and  then,  it  is  con- 
tended, that  although  this  might  be  an  item  to  be  dis- 
allowed, in  taking  the  account  between  the  mortgagor 
and  mortgagee,  still,  as  between  the  mortgagee  and  Mr. 
Sorrow,  he  is  liable  to  pay  this  amount  to  Mr.  Barrow, 
and  that,  therefore,  the  mortgagor  must  be  so  liable  in 
this  proceeding. 

Admitting  the  premises,  I  differ  with  the  conclusion. 
In  the  observations  I  have  made,  I  have  treated  and 
considered  the  bill  in  this  light,  viz.  whether  Mr.  Bar- 
ron could  compel  Mr.  Pendleton,  his  client,  to  pay  it, 
upon  the  assumption  that  he,  from  any  circumstances, 
such  as  the  insufficiency  of  the  property,  had  been  un- 
able to  obtain  the  amount  due  to  him  from  the  mort- 
gagor.     I   am   of  opinion   that    the   mortgagee,    Mr. 
Pendleton,  could  not  have  been  so  compelled.    I  concur 
*ith  the  decision  In  re  Clark  (a),  and  I  am  of  opinion, 
that  in  taxing  bills  of  costs,  these  costs  of  proceedings, 

which 
(a)  1  Be  G.,  Macn.  $  G.  43. 
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which  it  is  impossible  that  the  client  could  have  di- 
rected his  solicitor  to  take,  if  he  had  received  proper 
advice  from  his  solicitor,  ought  to  be  disallowed.  I 
consider,  therefore,  here,  whether  Mr.  Pendleton  could, 
if  Mr.  Barrow  had  properly  instructed  and  advised  him 
as  to  his  position,  have  directed  such  proceedings  to 
have  been  taken,  and  I  am  of  opinion  that  he  could  not 

But  the  case  does  not  rest  here ;  nothing  can  be  more 
vague  or  unsatisfactory  than  the  affidavits  on  the  sub- 
ject of  the  instructions  said  to  have  been  given  to  Mr. 
Barrow  to  take  these  proceedings.  The  time  specified 
is  immediately  after  the  30th  of  October,  1852.  Mr. 
Barrow  says  that  he  did  it  "  at  once,"  in  consequence 
of  Abram  having  distrained.  No  interview  with  Mr. 
Pendleton  is  mentioned  previously;  nor  does  the  ex- 
pression in  Mr.  Barrow's  affidavit  allege  or  imply,  that 
he  took  such  instruction  from  Mr.  Pendleton.  The  bill 
of  costs  does  not  contain  one  entry  of  attendance  upon 
the  mortgagee  for  this  purpose,  and  the  words  of  Mr. 
Pendleton's  affidavit  are  not  that  he  directed  such  pro- 
ceedings to  be  taken,  but  that  they  were  taken  with  his 
"  knowledge  and  authority."  The  words  are  these: — 
"Abram  was  again  behind  with  his  interest  in  June,  1852, 
and  as  I  did  not  feel  satisfied  to  allow  the  interest  to  accu- 
mulate, my  solicitor,  by  my  wish,  took  steps  to  obtain 
the  same,  at  first,  principally  by  writing  to  and  calling 
upon  the  said  Henry  Abram,  but  without  success;  after- 
wards, by  serving  the  tenant,  Mr.  Bentham,  with  notice 
to  pay  his  rent  to  an  agent  on  my  behalf,  and  as  the  in- 
terest was  still  not  paid,  and  no  rent  forthcoming  from 
the  tenant,  by  finally  distraining  on  Abram,  in  respect 
of  the  house  occupied  by  him;  and  again,  on  the  next 
half  year's  interest  becoming  due,  it  was  necessary  to 
proceed  to  make  another  distress,  but  which  was  not 
accomplished,  and  also  pending  the  before-mentioned 

events 


i 
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events  and  proceedings,  it  became  necessary,  owing  to        1853. 
the  opposition  of  Abram  to  my  authority  as  mortgagee,      v^v-^/ 
by  enforcing  rent  from  the  tenant  after  he  had  paid  the      Barrow. 
same  or  was  liable  to  do  so  to  myself,  to  institute  pro- 
ceedings against  the  Said  Henry  Abram  in  the  Court  of 
Chancery,  for  the  protection  and  enforcement  of  my 
rights  as  mortgagee."     He  proceeds  to  say,  that  all 
the  acts  and  proceedings  of  his  solicitor  were  taken 
"  not  only  of  my  general  authority  and  retainer,  but 
also  with  my  special  knowledge  and  authority  on  the 
occasions,  and  for  my  interest  and  safety ;  the  receipt  of 
the  rent  and  distresses,  in  consequence  of  his  refusal  to 
pay  the  interest,  and  the  proceedings  or  bill  in  Chancery, 
in  consequence  of  Abram's  opposition  to  the  reasonable 
exercise  of  my  powers  and  authority  as  mortgagee." 

The  person  who  makes  this  affidavit  seems  to  be  a 
tradesman  residing  at  Prescot,  who  acted  throughout 
under  the  advice  of  his  solicitor,  and  only  as  he  di- 
rected. 

The  question  is,  whether  payment  ought,  in  these  cir- 
cumstances, to  preclude  the  taxation  of  this  bill  ?  No 
doubt  payment  is  a  most  material  ingredient  in  these 
cases.  This  Court  is  always  reluctant  to  open  a  matter 
deliberately  settled  between  the  parties  to  the  transac- 
tion. Payment  assumes  that  the  matter  is  settled 
between  the  parties,  and  the  solicitor,  so  treating  it, 
naturally  takes  less  care  of  his  vouchers  and  evidence; 
although  no  particular  inconvenience  can  be  alleged  by 
Mr.  Barrow  in  this  case,  inasmuch  as  he  was  informed, 
immediately  after  the  settlement,  that  the  bill  would  be 
taxed,  and  the  petition  for  that  purpose  was  presented  in 
the  course  of  a  few  weeks  after  the  transaction  occurred. 
If  the  Court  were  to  refuse  taxation  in  such  a  case  as 
the  present,  it  appears  to  me  that  it  would  put  a  mort- 
gagor entirely  at  the  mercy  of  the  solicitor  of  his  mort- 
gagee 
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1853.  g&gee.  In  this  case,  for  instance,  what  course  could 
the  mortgagor  have  adopted?  if  he  had  adopted  the 
offer  of  Mr.  Barrow  and  paid  the  principal  and  interest 
of  the  debt,  without  getting  the  title  deeds,  he  might 
have  been  put  to  expensive  proceedings  before  they 
could  have  been  recovered.  If  he  had  adopted  the 
course  he  took  in  October,  1852,  and  applied  for  an 
order  to  tax  Mr.  Barrow's  bill,  the  same  course  might 
have  been  repeated,  and  a  fresh  bill  of  costs  brought  in 
again  at  the  end  of  six  further  months,  together  with 
the  unavoidable  imputation,  that,  in  truth,  his  money 
was  not  ready,  and  that  he  was  adopting  these  steps 
for  the  purpose  of  delay. 

I  certainly  have  shown  no  disposition  to  open  a 
settled  account,  or  to  refer  to  taxation  the  bill  of  a  soli- 
citor once  paid.  I  have  thought  that  the  doctrine  of 
pressure  ought  not  to  be  extended,  and  that,  without  it, 
mere  overcharges,  even  though  gross,  which  the  client 
might  have  detected  before  payment,  should  not  induce 
the  Court  to  take  this  course,  and,  above  all,  I  have 
considered,  that  it  is  incumbent  on  the  Petitioner  to 
come  speedily;  but  when  I  find  a  bill  containing  a 
series  of  items  which,  in  my  opinion,  are  not  mere  over- 
charges, but  charges  for  a  whole  class  of  business  which 
ought  never  to  have  been  done  at  all,  the  case  appears 
to  me  to  fall  within  the  principle  laid  down  by  Lord 
Langdale,  when  he  said,  that  the  nature  of  the  items 
might  be  such  as  to  require  this  Court  to  direct  the 
taxation  of  the  bill. 

I  shall,  therefore,  in  this  case,  make  the  usual  order 
for  taxation. 

Note. — The  result  of  this  taxation  is  instructive.  The  bill  was 
reduced  from  21/.  16*.  3d.  to  2/.  7*.  The  costs  of  the  taxation, 
which,  under  the  usual  order,  included  the  costs  of  the  petition  to  the 
Court,  amounted  to  59/.  2*.  4</.,  so  that  the  solicitor  had  to  pay 
56/.  15*.  4<L  and  to  refund  20/.,  in  addition  to  bearing  his  own  costs 
of  the  proceedings. 
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JOHNSON  v.  COPE. 

December  5. 
/2JETF  PHILLIPS,  the  testator  in  the  cause,  by  his  a  testator 

will  dated  in    1825,  gave  all  his  personal  estate  £^J£tJteto 
to  his  executors,  in  trust  to  pay  the  interest  thereof  A.  for  life,  and 
to  his  brother,  Abraham  Phillips,  and  his  two  sisters,  ^se  of  A^he 
Mary  Phillips  and  Jane  Elders  haw,  and  the  survi-  directed  his 
vors  and  survivor  of  them  for  life;  and  after  the  de-  divide  it  among 

cease  of  the  survivor  to  divide  his  said  personal  estate  tJie  81*  ?*?il- 

r  dreu  of  his  late 

amongst   "  all  and   every  the  six  several   children  of  sister  A.  J. 

bis  late  sister  Anne  Johnson,  deceased,  that  is  to  say,  {"^"SiotSd 

James  Johnson,  &c.  (naming  them),  who  shall  be  re-  be  living  at 

spectively  living  at   the  time  of  my  decease,  and  the  decease,  and 

issue  of  such  of  them  as  shall  be  living  at  the  time  of  the  issue  of 

_  ii.  n        i      /.  i  i    ii  i  such  of  them 

my  decease,  and  the  issue  of  such  of  them  as  shall  have  as  should  be 

then  departed  this  life,  leaning  issue  then  living;  but  so  ljmgg0f  n,  de- 

£nd  in  such  manner,  that  the  issue  of  any  or  either  cease,  and  the 

of  the  children  of  my  late  sister  Anne  Johnson  "  shall  0"  "^°m  8^c 

take  only  such  part  or  share  as  their  respective  parents  •hould  then  be 

*'  would  have  taken  if  then  living;"  the  shares  of  sons  iMUe  then 

to  be  vested  at  twenty-one  and  the  daughters  at  twenty-  !ivin£»  **** 

one  or  marriage.    And  the  testator  directed,  that "  if  any  only  such  part 

or  either  of  the  six  several  children  of  his  sister  Anne  ^eir  parenta 

Johnson  should  depart  this  life  without  leaving  lawful  if  then  living, 

issue  him,  her  or  them  surviving,  the  part  or  share  of  taken."    If 

ISirn,  her  or  them  so  dying  without  issue  should  go  and  any  of  the  chiU 

'  .  .  .  dren  should 

accrue  to  the  survivors  or  survivor,  or  others  or  other  of  die  without 

such  !«▼*»>«»«•. 
his  or  her 

share  was  to 

go  over  to  the  others ;  and  if  any  of  the  children  should  die  leaving  issue,  they  were 

to  take  as  therein  mentioned.     All  the  six  children  of  A.  J.  survived  the  testator  and 

the  tenant  for  life,  and  some  of  them  had  issue.     Held,  that  the  six  children  were 

entitled  to  the  fund  absolutely,  and  that,  in  the  events  which  had  happened,  their  issue 

took  nothing. 

VOL.  XVII.  O  O 
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1853.  such  six  children,  to  be  equally  divided  between  them  ; 
and  in  case  of  the  death  of  any  or  either  of  the  said 
six  children  of  his  sister  Anne  Johnson,  leaving  lawful 
issue  him,  her  or  them  respectively  surviving,  his  execu- 
tors should  lay  out  and  invest  the  share  or  shares  of  the 
issue  respectively  of  the  said  six  children  in  the  purchase 
of  stock  for  the  security  and  benefit  of  sueh  issue  re- 
spectively." Then  followed  a  provision  for  the  main- 
tenance, education  and  advancement  of  the  issue  till 
their  shares  should  become  vested. 

The  testator  died  on  the  6th  of  January,  1826,  leav- 
ing his  brothers  and  two  sisters,  the  tenants  for  life,  him 
surviving,  the  survivor  of  whom  died  in  January,  1853. 

The  six  children  of  Anne  Johnson  were  all  still  living. 
Three  of  them  were  Plaintiffs  and  had  never  had  issue  ; 
the  other  three  were  Defendants,  and  had  issue,  some  of 
whom  were  born  in  the  lifetime  of  the  testator,  others 
since,  but  all  before  the  death  of  the  surviving  tenant 
for  life.  Some  of  these  died  before  the  death  of  the 
surviving  tenant  for  life  and  some  were  now  living. 

The  question  was,  what  interests  the  children  of  Anne 
Johnson  and  their  issue  took  under  the  will  ? 

Mr.  E.  F.  Smith,  for  the  Plaintiffs.  The  question  is, 
whether  the  children  of  Anne  Johnson  take  absolutely 
or  for  life,  with  remainder  to  their  issue.  On  the  authori- 
ties, the  fair  construction  appears  to  be,  that  the  property 
is  divisible  into  six  shares ;  and  though  difficulties  may 
exist  from  the  repetition  of  the  words  in  the  will,  still 
the  issue  are  issue  of  the  parties  named  and  take  by  sub- 
stitution only  in  the  event  of  their  parents  dying  in  the 
lifetime  of  the  tenant  for  life,  and  the  period  -for  deter- 
mining the  distribution  is,  at  all  events,  the  death  of  the 
surviving  tenant  for  life.     The  issue  are  only  to  take 

their 


CASES  IN  CHANCERY. 

their  parents'  share,  and  that  proviso  immediately 
follows  the  gift.  The  six  children  are  all  now  living, 
and  therefore  take  the  whole.  At  all  events,  the  Plain- 
tiffs who  have  no  issue  are  entitled  to  their  shares  abso- 
lutely. Pearson  v.  Stephen  (a)  ;  Ellison  v.  Airey  (b) ; 
Doody  v.  Higgins  (c). 

Mr.  C.  P.  Phillips,  for  the  three  Defendants  in  the 
same  interest  as  the  Plaintiffs,  cited  Butter  v.  Om- 
maney  (d)  ;  Salisbury  v.  Petty  (e) ;  Sibley  v.  Perry  (/) ; 
Crozier  v.  Fisher  (g). 

Mr.  Murray,  for  the  issue  of  the  children  borti  in  the 
testator's  lifetime  and  living  at  the  death  of  the  survivor 
of  the  tenants  for  life.     As  the  bequest  is  to  children 
and  their  issue,  and  there  was  issue  of  the  children  then 
living,  the  word  "issue"  must  mean  " children,"  that  is, 
children  of  the  children  of  Anne  Johnson,  and  it  is  there- 
fore a  gift  per  capita.     All  the  six  children  were  living 
at  the  death  of  the  last  tenant  for  life,  and  some  of  them 
liad  children  then  who  are  now  living ;  and  as  these 
possess  all  the  qualifications  required  by  the  will,  the 
fund  ought  to  be  divided  per  capita  between  the  six 
children  of  Anne  Johnson  and  their  children  born  before 
the  death  of  the  testator ;  Baker  v.  Baker  (h). 

Mr.  T.  C  Wright,  for  the  issue  of  the  children  born 
since  the  testator's  death  and  now  living. 

Mr.  Fleming,  for  the  trustees  and  for  the  issue  of  the 
ohildren  who  died  in  the  lifetime  of  the  tenants  for  life. 

The 

(a)  5  Bligh  (N.  S.)»  203 ;  2  (e)  3  Hare,  86. 
Xfcw.  4  a.  328.                                   (/)  7  Vet.  522. 

(b)  1  Vet.  ten.  Ill,  (g)  4  Rutt.  398. 

(c)  9  Hare,  App.  32.  (A)  6  Hare,  269. 
(<*)  4  Run.  70. 
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The  following  cases  were  cited: — At/ton  v.  4yton(a); 
Tribe  v.  Newland  (ft) ;  Bouverie  v.  Bouverie  (c) ;  Heron 
v.  Stokes  (d) ;  Cunningham  v.  Murray  (e) ;  Edwards  v. 
Edwards  (/) ;  Brett  v.  Horton  (g) ;  Burrell  v.  Basket- 
field (A). 

The  Master  of  the  Rolls. 

This  is  an  inartificially  drawn  will,  but  I  do  not  think 
there  is  much  difficulty  in  the  construction  of  it.  I  am 
of  opinion,  that  the  fund  is  divisible  immediately  into 
six  parts,  and  that  the  six  children  of  Anne  Johnson, 
having  all  survived  the  last  surviving  tenant  for  life, 
whose  death  was  the  period  for  distribution,  take  the 
property  absolutely  amongst  them.  There  is  no  neces- 
sity for  striking  out  any  words  of  the  will,  nor  has  any 
been  suggested  in  the  argument.  The  meaning  of  the 
testator  is  this  : — "  I  give  the  property  to  the  six  chil- 
dren of  Anne  Johnson,  and  I  give  it  both  to  the  issue  of 
those  children  who  shall  be  living  at  my  decease,  and 
the  issue  of  those  who  shall  have  died  before  me  leaving 
issue,  that  is  to  say,  in  such  manner,  that  with  respect 
to  those  who  shall  have  died  before  me  leaving  issue, 
the  issue  are  to  take  their  parents'  share ;  and  with  re- 
spect to  the  issue  of  those  who  shall  survive  me,  they 
are  to  take  the  parent's  share,  in  case  their  parent  should 
die  before  the  last  tenant  for  life,  which  is  the  period  of 
distribution,  and  if  not,  then  the  parents  themselves 
shall  take  the  whole  of  their  respective  shares." 

The  subsequent  clauses  are  all,  in  my  opinion,  recon- 

cileable 


(a)  1  Cox,  327.  (e)  1  De  G.  £  Sm.  366. 

(b)  5  DeG.Sf  Sm.  236.  (/')  15  Beav.  357. 

(c)  2  PhUL  349.  (g)  4  Beav.  239. 
{d)  2Dr.$  War.  89.  (h)  11  Beav.  525. 
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cileable  with  this  construction.  There  are  three  classes  1853. 
mentioned  by  the  testator  as  objects  of  his  bounty  :  first, 
the  children  of  his  sister  Anne  Johnson,  secondly,  the 
children  of  such  of  the  six  as  should  be  living  at  the  time 
of  his  decease,  and  lastly,  the  children  of  such  of  them 
as  should  be  then  dead  leaving  issue  then  liviqg.  In 
making  provision  for  the  latter  two  classes,  the  testator, 
in  what  follows,  transposes  them,  and  directs  that  the 
issue  of  such  of  the  six  children  as  shall  be  dead  shall 
take  such  parts  or  shares,  as  their  parents  would  have 
taken  if  then  living;  and  then,  after  interposing  a  gift 
over  to  the  other  children  of  Anne  Johnson,  in  case  any 
of  them  should  die  without  leaving  issue,  he  directs  in 
what  manner  the  second  class,  namely,  the  issue  of  such 
of  the  six  children  of  Anne  Johnson  as  should  be  living 
at  the  time  of  his  decease,  was  to  enjoy  the  bounty  pro- 
vided for  them. 

On  the  whole  I  think,  that  all  the  provisions  have 
reference  to  the  period  of  distribution,  and  that  the 
testator  intended  to  give  interests,  either  vested  or  con- 
tingent, to  all  the  issue  of  such  of  the  six  children  as 
might  die  either  in  his  own  lifetime  or  after  his  death 
before  the  period  of  distribution ;  but  that  if  all  the 
six  children  should  survive  the  period  of  distribution, 
they  were  to  take  the  property  absolutely  &nd  their  issue 
nothing. 
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1853. 


December  5. 

Old  family 
jewels  do  not 
constitute  pa- 
raphernalia. 

Pearl  orna- 
ments pre- 
sented to  a 
married  wo- 
man by  a  third 
party,  held  to 
be  part  of  her 
paraphernalia. 

So,  likewise, 
brilliant  brace- 
lets bought  by 
the  husband 
and  given  to 
the  wife, 
though  worn 
with  the  family 
jewels,  consti- 
tute part  of  her 
paraphernalia. 

A  husband, 
who  was  enti- 
tled to  family 
jewels  and  dia- 
monds, be- 
queathed to 
his  wife  all 
*'  his  "  jewels 
for  life,  and 
afterwards  as 
heir-looms. 
Held,  that  this 
bequest  did  not 
include  pearl 
ornaments 
presented  to 
her,  or  bril- 
liant bracelets 
bought  by  the 
husband  and 
given  to  the 
wife,  and  worn 
with  the  family 
jewels,  so  as  to 
put  the  wife  to 
her  election. 


JERVOISE  v.  JERVOISE. 

TN  14799,  the  Plaintiff,  Dame  Elizabeth  Clarke  Jer- 
voise,  intermarried  with  the  Rev.  Samuel  Clarke; 
she  was  then  entitled  to  some  small  separate  property, 
besides  a  jointure,  secured  to  her  by  her  marriage  set- 
tlement. 

At  the  time  of  the  marriage,  Mr.  Clarke  was  entitled 
to  certain  jewels,  including  diamonds,  which  it  was 
believed  came  to  him  from  his  maternal  relations.  He 
subsequently  became  entitled  (as  was  supposed)  to  other 
jewels,  as  residuary  legatee,  under  the  will  of  his  father, 
who  died  in  January,  1808. 

On  the  9th  of  November,  1808,  Mr.  Clarke  took  the 
surname  of  Jervoise,  and  in  1813  he  was  created  a 
Baronet. 

Soon  after  the  marriage  of  the  Plaintiff,  Miss  Ann 
Clarke  (her  husband's  aunt)  made  her  a  present  of  an 
old  fashioned  set  of  pearl  ornaments,  which  she  had 
reset,  and  she  paid  the  expense  of  resetting  out  of 
her  own  separate  money.  Her  husband  also  ordered 
a  brilliant  bracelet,  and  shortly  after  its  purchase, 
he  observed  to  her,  that  he  thought  the  other  arm 
looked  jealous,  and  he  would  order  a  second  bracelet, 
which  he  accordingly  did,  and  paid  for  the  two  out  of 
his  own  money.  The  Plaintiff  was  in  the  habit,  from 
time  to  time  afterwards,  of  wearing  the  two  bracelets 
with  her  husband's  jewels,  at  Court  and  elsewhere,  but 
the  bracelets  more  frequently  alone,  inasmuch  as  she 

wore 
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wore  them  at  ordinary  parties ;  while  she  wore  the  other        1853. 

jewels  at  Court  only  and  on  other  full-dress  occasions.        ^*~~~+J' 

Jbkvoisb 

V. 

In  1837,  the  Plaintiff  and  her  husband  ceased  to  re-  Jmtoim. 
side  in  their  house  in  Hanover  Square,  and  commenced 
travelling  about  from  place  to  place ;  and  at  the  Plain- 
tiff's request,  her  husband  deposited  the  set  of  pearls 
and  the  two  brilliant  bracelets,  together  with  the  greater 
part  of  the  other  jewels,  at  his  banker's,  for  safe  cus- 
tody, where  they  remained  till  his  death.  In  May,  1852, 
the  Plaintiff  and  her  husband  came  to  town,  and  one 
day,  while  residing  at  their  house  in  Hanover  Square, 
her  husband  (as  she  by  her  affidavit  stated)  came  into 
ler  room  and  said  to  her,  "  I  shall  give  you  the 
diamond  bracelets,"  and  thereupon  threw  down  before 
lier,  for  the  purpose,  as  she  believed,  of  her  taking  it  up 
and  keeping  it,  a  paper  writing,  as  follows : — 


P.  Brilliant  Bracelets  25  Colletts  each. 
Less  4  Brilliants  taken  from  each     .     . 

£ 
.     .    465 

.    .      54 

s. 
0 
0 

d. 
0 
0 

411 
20 

0 

11 

0 
0 

390 

9 

0 

P*.  Rundell  for  Bracelets  for  Lady  C.  J. 

&  C.J. 

The  words  "  Pd.  Rundell  for  bracelets  for  Lady  C.  J. 
S.  C.  «/.,"  the  Plaintiff  stated,  were  in  the  hand- 
writing of  her  husband. 

The  present  baronet,  the  eldest  son,  and  one  of  the 
executors  of  his  father,  the  Rev.  Sir  Samuel  Clarke 
<+Jervoise,  in  his  affidavit  stated,  that  he  bad  found  the 
following  entry  in  his  father's  bank-book: — ."1813, 
JfcA.  30,  Rundell,  390/.  9s."  which  he  believed  related 
to  the  purchase  from  Rundell  Sc  Co.  of  the  bracelets. 

By 
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1853.  By  his  will,  bearing  date  in  1844,  Sir  Samuel  Clarke 

Jervoise,  gave  the  Plaintiff  1,000/.  and  his  carriages 
and  carriage  horses,  and  saddle  horses,  if  any ;  also  the 
use,  during  her  life,  of  1,000  ounces  of  such  of  his  plate 
as  she  might  select;  also  the  use,  during  her  life,  of  all 
his  jewels,  and  an  annuity  of  2,700/.,  in  addition  to  the 
jointure  secured  to  her.  The  testator  then  devised  all 
his  real  estates  to  trustees,  to  the  use  of  his  eldest  son, 
the  Defendant,  S\r  Jervoise  Clarke  Jervoise,  for  life,  with 
remainders  over  in  strict  settlement,  and  he  bequeathed 
all  his  pictures  and  prints,  and  also  his  plate  and  jewels 
(subject  to  the  rights  and  powers  thereby  given  to  the 
Plaintiff),  to  his  trustees,  upon  trust,  that  the  same 
might  go  along  and  be  held  and  enjoyed  with  the  free- 
hold hereditaments  thereinbefore  devised,  by  the  person 
or  persons  who,  for  the  time  being,  under  the  limitations 
thereinbefore  contained,  should  be  entitled  to  the  pos- 
session or  the  receipt  of  the  rents  and  profits  of  the  same 
hereditaments,  in  the  nature  of  heir-looms.  On  the 
death  of  the  testator,  in  October,  1852,  the  Plaintiff 
claimed  not  only  the  use,  for  life,  of  the  two  brilliant 
bracelets  and  the  pearl  ornaments,  but  to  be  entitled  to 
them  as  her  own  absolute  property ;  and  this  claim  was 
filed,  to  have  the  opinion  of  the  Court  on  that  question. 

Mr.  Glasse  and  Mr.  C.  Hall,  for  the  Plaintiff.  It  is 
absolutely  necessary  that  the  Plaintiff's  rights  should 
now  be  determined,  for  where  a  husband  bequeaths  his 
wife's  jewels  to  her  for  life,  with  remainder  over,  and 
the  wife  makes  no  election  or  claim  to  have  the  jewels 
as  her  paraphernalia,  her  administrator  cannot  make 
such  a  claim  ;  Clarges  v.  Earl  of  Albermarle(a).  As  to 
the  two  brilliant  bracelets,  the  case  is  clear,  for  the  tes- 
tator 

(a)  2  Vern.  247;  Nel.  Ch.  Rep.  174. 
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tator  gave  them  to  his  wife,  during  the  coverture,  and 
she  was  in  the  habit  of  wearing  them  ever  after.  They 
are  therefore  her  own  separate  property;  Northey  v. 
Northey  (a) ;  and  the  custody  or  possession  of  them  by 
the  husband  does  not  alter  the  rights  of  the  wife,  if  she 
has  worn  them  as  ornaments  on  all  usual  occasions.  Nor 
is  the  wife  debarred  of  her  paraphernalia  by  the  bequest 
to  her  for  life  of  the  use  of  all  the  husband's  plate, 
jewels,  &c;  Marshall  v.  Blew(b). 


1853. 


Jervoise 

V. 

Jervoise. 


As  to  the  pearl  ornaments,  they  clearly  belong  abso- 
lutely to  the  Plaintiff,  for  they  were  given  to  her  by 
Miss  Clarke,  and  were  reset  at  the  expense  of  the 
Plaintiff's  separate  estate. 

Mr.  HayneSy  for  the  Defendants,  the  trustees.  There 
are  three  classes  of  jewels  to  be  here  considered ;  fiist, 
the  family  jewels  and  diamonds,  which  came  to  the  tes- 
tator by  descent  or  by  will ;  secondly,  the  pearl  orna- 
ments, which  were  given  to  Lady  Jervoise  by  a  stranger  or 
third  party ;  and  lastly,  the  brilliant  bracelets,  purchased 
by  the  testator,  and  worn  by  the  Plaintiff.  As  to  the 
pearl  ornaments,  they  were  given  by  a  stranger,  and  are 
therefore  to  be  considered  as  given  for  the  separate  use 
of  the  Plaintiff.  But  the  brilliant  bracelets  were  pur- 
chased by  the  testator,  and  intended  to  be  worn,  and 
were  worn  at  Court  with  and  as  an  accretion  to  the 
family  jewels  and  diamonds.  The  decision,  there- 
fore, whatever  it  may  be,  as  to  the  one,  must  govern 
the  other.  Now  the  brilliant  diamonds  are  clearly  the 
wife's  paraphernalia,  and  the  family  jewels  and  dia- 
monds are  equally  so,  and  but  for  the  will,  they  would 
have  gone  to  her.  But  the  will  gives  her  the  use  of 
"  my  jewels"  for  life,  and  subject  thereto,  it  gives  them 

to 


(a)  2  Atk.  77 ;  9  Mod.  270. 


(6)  2  Atk.  217. 
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1853.  to  the  trustees,  upon  trust  to  be  enjoyed  as  heir-looms. 
The  word  "  my"  determines  the  question,  and  puts  the 
wife  to  her  election ;  Skuttleworth  v.  Greaves  (a).  The 
jewels  and  diamonds  being  expressly  given  to  the  wife 
to  be  worn  as  ornaments,  and  being  all  placed  together 
indiscriminately  in  boxes,  at  the  bankers,  they  are  to 
be  considered  as  her  paraphernalia;  Graham  v.  Lord 
Londonderry  (b).  In  the  case,  indeed,  of  Calmady  t. 
Calmady  (c)  a  distinction  appears  to  be  taken  between 
family  jewels  and  those  purchased  by  the  husband ;  but 
supposing  that  no  such  difference  exists,  the  question  is, 
whether  the  surrounding  circumstances  do  not  show,  that 
the  testator  intended  the  one  to  go  with  the  other.  They 
are  both,  therefore,  the  widow's  paraphernalia,  and  she 
is  put  to  her  election,  between  them  and  the  benefits 
she  takes  under  the  will. 

Mr.  Glasse,  in  reply.  The  bracelets  came  into  the 
family  in  1813,  when  the  testator  was  created  a  baronet. 
He  got  them  expressly  for  the  adornment  of  bis  wife, 
and  presented  them,  and  the  receipt  for  them,  to  her. 
If  family  jewels  were  considered  the  paraphernalia  of 
each  successive  wife  in  a  family,  there  could  be  no 
such  thing  as  family  jewels  at  all. 

The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  family  jewels  were  not  the 
paraphernalia  of  the  wife.  I  shall  follow  Calmady  v. 
Calmady,  which  accurately  expresses  the  law  upon  the 
subject.  Old  family  jewels,  which  have  been  handed 
down  from  father  to  son,  cannot  constitute  the  para- 
phernalia of  the  wife,  and  unless  she  acquires  them  by 

gift 

(a)  4  My/.  $■  Cr.  35.     (b)  3  Atk.  393.    (c)  1 1  Vin.  Abr.  181,  pi.  21. 
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gift  or  bequest,  she  cannot  claim  them  as  a  wife's  para-        1853. 
phernalia. 

The  same  rule  does  not  apply  to  the  jewels  acquired 
during  coverture,  or  given  to  her  by  her  husband 
during  coverture,  for  the  purpose  of  wearing  them  as 
befitting  her  station  in  life.  These  are  properly  para- 
phernalia. I  think,  in  this  case,  that  the  diamonds, 
which  are  called  the  grandfather's  diamonds,  must  not 
be  treated  as  the  wife's  paraphernalia,  but  that  the  pearl 
ornaments  clearly  are  so.  The  grandfather's  diamonds 
are  consequently  enough  for  the  will,  giving  her  the  use 
"  of  all  his  jewels"  for  life,  to  operate  upon. 

With  regard  to  the  bracelets  which  are  made  up 
of  these  brilliants,  I  think  they  roust  be  treated  as 
paraphernalia  of  the  wife.  They  have  been  acquired 
during  the  coverture,  and  the  husband  evidently  bought 
them  for  the  purpose  of  adorning  his  wife,  and  she  con- 
stantly made  use  of  them.  It  does  not  appear  that 
they  were  bought  to  form  a  portion  of  or  to  be  con- 
nected with  the  old  family  jewels,  though,  no  doubt, 
they  might,  very  probably,  have  been  bought  for  the 
purpose  of  being  used  or  worn  with  them.  In  Calmady 
v.  Calmady,  the  diamonds  could  only  be  separated  by 
breaking  up  the  whole  ornament,  which  had  been  so 
constructed,  that  the  ornament  itself  was  increased  and 
enlarged  by  fresh  brilliants  being  added  to  it,  and  there- 
fore, in  one  sense,  might  it  be  deemed  the  same.  That 
is  distinct  from  a  fresh  and  separate  ornament,  so  con- 
structed that  it  may  be  worn  either  separately  or  con- 
jointly with  the  other  ornament. 

I  must  therefore  hold,  that  the  brilliant  bracelets 
and  pearl  ornaments  are  the  property  of  Lady  Jer- 
wise,  but  that  the  grandfather's  diamonds  were  not, 

and 
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and  that  though  she  was  entitled  to  the  use  of  them 
during  her  life,  under  the  trusts  of  the  will,  no  case  of 
election  arises.  The  costs  must  be  paid  out  of  the 
estate. 


HORLOCK  i;.  SMITH. 


December  14. 

The  tenant  for  X>  Y  the  settlement  made  on  the  marriage  of  Mr.  and 

settlement  vo-  "^    Mrs.  Smith,  in  1840,  Mr.  Smith  covenanted  to 

luntarily  ex-      pay  the  trustees  3,000/,  which  sum,  together  with  a 

pended  monies  r  J  '  ■ 

in  erecting  ne-  mortgage  debt  of  17,000/.  was  to  be  held  by  them  upon 

facTon  the  trust  ^or  ^e  husband,  w^e  an(^  children  successively, 

trust  property.  The  settlement  contained  a  power  for  the  trustees,  at 

the  expenses  tne  request,  in  writing,  of  Mr.  and  Mrs.  Smith,  to  in- 

of  the  invest-  vegt  this  money  in  the  purchase  of  freehold  or  copyhold 

trust  funds  in  estates.     In  1843,  1844  and  1845,  the  trustees,  on  such 

that'his^xe^  written  request,  called  in  the  mortgage  debt  of  17,000/., 

cutors  could  and  invested  the  produce  in  the  purchase  of  an  adjacent 
not  set  off  this 

outlay  as  a  estate, 
satisfaction 

covenant,  on  Mr.  Smith  died  in  1847,  without  having  paid  the 
Jj»  P*rt» t0  Py  3,000/.  to  the  trustees  of  the  settlement ;  and  by  this 
trustees  of  the  bill  his  widow,  who  had  since  married  Mr.  Horlock, 
settlement.         praye(j  to  nave  the  3,000/.  paid  out  of  his  assets. 

The  executors  of  Mr.  Smith,  by  their  affidavit,  stated, 
that  the  testator  had  expended  2,329/.,  out  of  his  own 
monies,  in  erecting  farmhouses  and  buildings  on  the 
purchased  estate,  which  previous  thereto  was  "destitute 
of  the  usual  houses  or  buildings  necessary  for  the  con- 
venient occupation  of  such  farms,  and  that  there  were 
not  any  houses  in  the  neighbourhood,  which  could  be 
conveniently  occupied  by  the  tenants  of  such  farms;  and 
it  would,  therefore,  have  been  difficult,  if  not  impossible, 

to 
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to  let  such  farms  to  any  advantage,  unless  such  build-  1853. 
ings  had  been  erected."  They  also  stated,  that  the 
erection  of  such  farm  buildings  had  been  an  essential 
and  permanent  improvement  to  the  said  lands,  and  Smith 
had  increased  the  income  derivable  therefrom.  They 
further  stated,  that  the  costs,  charges  and  expenses  of 
and  incidental  to  the  conveyance  of  the  lands  so  pur- 
chased to  the  trustees  of  the  settlement,  amounted  to 
389/.,  which  sum  was  paid  by  Mr.  Smith  out  of  his 
own  monies.  They  therefore  claimed  a  right  to  set  off 
2,329/.  and  389/.  so  expended,  against  the  liability  under 
the  covenant.  There  was  proof  of  declarations  of  the 
testator,  that  he  intended,  in  the  settlement  of  his  cove- 
nant for  payment  of  3,000/.,  to  credit  himself  with  the 
sums  so  expended. 

Mr.  Roupell,  Mr.  Elmsley  and  Mr.  Hobhouse,  for 
the  Plaintiffs,  argued,  that  the  payments  in  question, 
having  been  voluntarily  made  by  the  tenant  for  life, 
without  the  sanction  of  the  trustees,  could  not  be  reco- 
vered, either  from  the  trustees,  or  as  against  the  trust 
fund. 

Mr.  Welford,  for  the  children.  There  was  no  con- 
sent in  writing  of  the  wife  to  the  payments  by  the  hus- 
band, and  therefore  they  cannot  be  considered  as  in- 
vestments in  pursuance  of  the  power. 

Mr.  Lloyd,  Mr.  R.  Palmer  and  Mr.  Kar slake,  for  the 
executors  of  Mr..  Smith.  It  is  proved  that  the  outlay 
formed  "an  essential  and  permanent  improvement*'  to  the 
estate,  which  was  destitute  of  necessary  buildings,  and 
without  which  the  farms  could  not  have  been  let.  The 
money  expended  may,  therefore,  be  properly  considered 
as  an  investment  of  the  trust  funds  in  land,  under  the 
power.  It  is  such  an  outlay  as  the  Court  itself,  if  ap- 
plied 
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1853.  lied  to,  would  have  sanctioned.  If  any  doubt  exists,  an 
inquiry  may  be  directed,  as  was  done  in  Hibbert  r. 
Cooke  (a),  whether  it  was  for  the  benefit  of  the  parties 
interested,  that  the  buildings  should  be  erected.  But 
here,  the  outlay  was  made  with  the  knowledge,  privity 
and  concurrence  of  the  Plaintiff,  Mrs.  Horloch,  and  she 
therefore  is  bound  by  the  encouragement  she  gave  to 
the  expenditure;  Short  v.  Taylor  (b);  Williams  v.  Earl 
of  Jersey  (c).  It  would  be  inequitable  for  her  to  take 
the  benefit  of  the  farm  buildings,  without  contributing 
to  the  expense  of  their  erection.  This  Court,  at  least, 
will  afford  her  no  assistance,  except  on  the  terms  of  her 
doing  equity;  and  in  all  cases  where  the  Court  interferes, 
in  setting  aside  leases  or  conveyances,  or  in  granting 
relief  as  against  a  mortgagee  in  possession,  it  always 
directs  an  allowance  to  be  made  to  the  Defendant 
for  permanent  and  lasting  improvements;  Graves  v. 
Graves  (d);  Neesom  v.  Clarhson(e).  This  differs  from 
the  case  of  a  tenant  for  life  voluntarily  laying  out 
money  in  improving  the  inheritance,  for  here  he  had 
trust  monies  in  his  hands  for  that  purpose,  Caldecott  v. 
Brown  ( / ) ;  Hibbert  v.  Cooke  ;  Nairn  v.  Marjori- 
banks(g);  and  it  is  shown  that  it  was  never  his  intention 
to  make  a  present  of  the  money  so  expended  by  him. 

As  to  the  costs,  they  were  necessarily  a  charge  on  the 
trust  funds,  and  none  existed,  except  the  3,000Z.  in  the 
hands  of  the  testator,  which  could  then  be  resorted 
to  for  that  purpose.  The  settlement  authorizes  the 
trustees,  out  of  the  monies  in  their  hands,  to  retain  all 
costs,  charges  and  expenses  which  they  might  sustain 

in 

(a)  1  Sim.  $  Stu.  552.  (d)  Cited  1  Sim.  $  Stu.  553. 

(6)  Cited  in  2  Eq.  Ca.  Abr.  (e)  4  Hare,  97. 

522.  (/)  2  Hart,  144. 

(c)  Craig  $  P.  91.  (g)  3  Russ.  582. 
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in  and  about  the  execution  of  tbe  trusts.  The  trustees, 
therefore,  would  have  a  right  to  retain  tbe  costs  of  the 
conveyances,  and  tbe  testator  is  entitled  to  stand  in 
their  place. 

The  Master  of  the  Rolls. 

Mr.  Smith,  the  tenant  for  life,  has  laid  out  a  sum  ex- 
ceeding 2,000/.  in  the  buildings,  or  what  may  be  called 
in  the  permanent  improvements  of  the  property  pur- 
chased under  the  powers  contained  in  his  settlement ; 
but  there  is  not  a  tittle  of  evidence  to  show,  that 
this  was  intended  as  an  investment  of  tbe  trust  fund. 
It  is  stated  that  it  was  done  with  the  privity  and 
concurrence  of  the  trustees  and  his  wife;  that  is  to  say, 
the  trustees  and  the  wife  knew  that  this  gentleman  was 
laying  out  considerable  sums  of  money  in  improving 
tbe  property  so  purchased.  It  may  have  been  with  the 
knowledge  of  the  trustees,  and  no  doubt  was  with  the 
knowledge  of  his  wife,  for  she  was  living  with  him,  and 
must  have  known  what  was  taking  place  on  tbe  pro- 
perty. But  even  if  there  were  no  question  whether, 
under  a  trust  for  the  investment  of  trust  money  in  the 
purchase  of  land,  an  investment  in  the  improvement  of 
land  already  purchased  would  be  justified  or  permitted, 
without  the  sanction  of  the  Court,  and  even  if  that 
point  were  decided  in  favour  of  the  Defendant,  still  the 
formalities  required  by  the  power  were  not  complied 
with,  for  it  is  expressly  directed  that  the  trust  money 
shall  only  be  laid  out  at  the  request,  in  writing,  of  Mr. 
and  Mrs.  Smith.  No  such  request  was  made  by  either; 
the  money  was  not  laid  out  by  the  trustees,  and  they 
exercised  no  control  or  judgment  on  the  subject,  and  it 
might  even  be  extremely  difficult  to  ascertain  whether 
the  money  was,  to  the  full  extent,  laid  out  in  a  manner 
beneficial  to  the  inheritance.  It  is  quite  clear,  how- 
ever, 
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ever,  that  this  was  not  an  investment  and  expenditure 
by  the  trustees  which  the  settlement  contemplated.  It 
was  a  simple  expenditure  by  the  tenant  for  life  alone, 
and  after  his  death,  it  is  contended,  that  it  was  a  satis- 
faction, pro  Canto,  of  his  covenant  to  pay  a  sum  of 
3,000/.  I  must  look  at  the  case  exactly  in  the  same 
way  as  if  the  sum  of  3,000/.  had  been  actually  paid  to 
the  trustees,  and  invested  by  them,  and  was  now  stand- 
ing in  the  funds,  on  the  trusts  of  the  settlement,  and  as 
if  Mr.  Smithf  having  laid  out  2,300/.  in  building,  now 
came  and  insisted  that  the  money  in  the  funds  should 
be  applied  in  repayment  to  him  of  the  money  which  he 
had  so  expended.  I  am  of  opinion  that  that  could  not 
be  done  against  the  wish  of  the  persons  who  were  in- 
terested in  the  settlement,  and  whose  request  in  writing 
was  required,  as  a  sanction  for  the  expenditure  of  the 
money. 


The  next  question  is,  whether  the  costs  of  the  convey- 
ance and  investment  of  the  17,000/.  ought  to  be  de- 
ducted. At  first  I  had  considerable  doubt  on  the  sub- 
ject; because  I  think  it  is  quite  clear,  on  the  terms  of 
the  settlement,  as  well  as  on  principle,  independently 
of  the  settlement,  that  if  the  trustees,  in  laying  out  the 
money  themselves  in  the  purchase  of  these  lands,  had 
incurred  costs,  they  would  have  been  entitled  to  retain 
them  out  of  any  trust  funds  in  their  hands.  But  this 
is  not  so  here;  the  costs  have  not  been  incurred  by  the 
trustees,  but  by  a  person  who  was  not  authorized  to  lay 
out  the  money.  It  is  said  that  the  costs  would  have 
been  the  same,  and  that  they  must  have  been  incurred 
by  some  one.  Respecting  that  I  am  unable  to  form 
any  opinion,  or  as  to  what  extent  it  would  have  been 
so.  But  here  are  costs  of  the  conveyance  paid  by  the 
tenant  for  life ;  who,  if  he  thought  fit,  was  fully  entitled 
and  might  be  justified  in  paying  them:   but  he  himself, 

in 
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in  his  life,  made  no  claim  against  the  trustees  in  respect 
of  them.  If  he  had  made  a  claim,  and  said  "  Yon  are 
liable  to  pay  this  sum/'  and  they  had  in  consequence 
paid  him  that  amount,  or  if  they  are  now  liable  to  pay 
it  to  his  estate,  they  would  then,  in  my  opinion,  be  en- 
titled to  recoup  themselves,  and  to  deduct  the  amount 
from  the  trust  funds  in  their  possession.  The  trustees 
of  the  settlement  are,  "  out  of  any  monies  which  shall 
come  to  their  respective  hands  by  virtue  of  the  trusts 
aforesaid,  to  retain  and  to  reimburse  themselves  respec- 
tively, and  allow  their  co-trustees  all  costs,  charges  and 
expenses  which  they,  or  any  of  them,  shall  or  may 
suffer,  sustain,  or  be  put  unto,  in  or  about  the  execution 
of  the  aforesaid  trusts  respectively,  or  in  relation 
thereto."  The  trustees  are  therefore  entitled  to  deduct, 
out  of  the  trust  funds,  any  costs,  charges  and  expenses, 
tbey  have  been  put  to;  but  it  does  not,  therefore,  fol- 
low, that  they  are  entitled  to  deduct  any  costs,  charges 
or  expenses  which  another  person  has  been  put  to  in 
relation  to  the  trusts.  If  that  other  person  can  enforce 
payment  against  them,  they  will,  by  that  means,  be  en- 
titled to  do  so;  but  I  have  heard  nothing  to  satisfy  me, 
that  there  is  any  species  of  debt,  or  any  means  by 
which  the  trustees  could  be  made  liable  to  Mr.  Smith, 
in  respect  of  tne  expenses  which  were  voluntarily  paid 
by  him;  and  the  expression  "  voluntarily/'  used  by  Mr. 
Rowpell,  appears  to  me  accurately  to  describe  the  trans- 
action. He  might  have  thrown  these  expenses  upon 
the  trustees,  and  have  said  "  you  are  liable  to  pay  them," 
and  thereupon  they  might  have  deducted  the  amount 
out  of  the  trust  funds,  or  taken  it  in  satisfaction  of 
his  covenant.  He  has  not  done  so,  but  has  thought 
fit  to  pay  the  amount  himself,  and,  therefore,  the  pro- 
viso of  the  deed,  which  enables  them  to  deduct  any 
costs  they  may  incur,  does  not  arise. 
vol.  xvn.  p  p  I  am 
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I  am  of  opinion,  therefore,  that  the  estate  of  Mr. 
Smith  is  liable  to  pay  the  whole  3,000/.,  which  most 
be  raised  and  held  upon  the  trusts  of  the  settlement. 


DARKIN  v.  DARKIN. 


December  15. 

The  savings  of  TN  1828,  Miss  Paramore  married  Mr.  Charles 
rate  estate***"  Darkin,  a  dissenting  minister.     At  this  time  she 

were  invested  was  entitled  to  two  promissory  notes  for  100/.  and  60/. 
names  of  hus-  each,  a  share  in  a  gas  company,  which  had  been  be- 
Thedfund  wm  <lueatned  to  her  for  her  separate  use,  and  3,650/.  consols. 
afterwards  ap-  On   her  marriage,  the   consols  were  settled   for  her 

flrch^of  a    separate  use  for  life, 
real  estate. 

of  the  hus-  The  savings  of  her  separate  estate  were,  from  time  to 

band,  the         time,  invested  in  the  funds,  in  the  names  of  Mr.  and  Mrs. 

Court,  on  the  #  ' 

evidence,  held,  Darkin, 

that  the  estate 

belonged  to 

the  wife.  In  1845  Mr.  Darkin  purchased  a  piece  of  freehold 

sory  notes,  and  ground  and  built  a  house  thereon.    The  money  wa§ 

a  gas  share,      ^ne  produce  of  the  savings  of  the  separate  estate,  sole 

were  left  to  a 

feme  sole  for      out  of  the  funds  for  that  purpose.     Upon  the  settlemer 

use  "she'mar-  of  tne  Purchase>  Mrs-  Darkin  (observing  that  the  pr 
ried,  but  they    perty  was  conveyed  to  her  husband  absolutely,  and 
tled^and  they    uses  to  bar  dower)   required  some  recognition  of  7 

were  subse-       rigrht,  whereupon  her  husband  executed  and  delive 

quently  trans- 

ferred  into  the  to  her  his  will,  by  which  he  devised  to  her  the  free! 

?an?e  °Jthe      property  in  question,  and  appointed  her  sole  execut 

There  being 

SS^oTST        Mr'  Darkin  made  a  subsequent  will  in  1857 

husband  that     which,  without  referring  to  the  former  will,  he  d 

they  were  the 

wife's,  held, 

after  his  death, 

that  they  belonged,  as  separate  estate,  to  her. 
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and  bequeathed  all  his  real  and  personal  estate  to  the        1853. 
Defendant,  his  brother,  and  appointed  him  sole  executor. 

It  appeared  that  the  gas  share  had  been  transferred  to 
the  husband,  and  that  the  notes  had  been  renewed  and 
made  payable  to  him.  There  were,  however,  in  Mr. 
Darkin  8  account  books,  recognition,  on  his  part,  of  the 
separate  right  of  his  wife  to  this  property.  After  the 
death  of  Mr.  Darkin,  his  widow  instituted  this  suit, 
praying  a  declaration  that  her  husband's  brother  was  a 
trustee  for  her  of  the  real  estate,  gas  share,  and  pro- 
missory notes. 

The  Defendant  neither  put  in  an  answer,  nor  entered 
into  evidence,  and  the  cause  came  on  for  hearing,  sup- 
ported by  the  evidence  of  the  Plaintiff,  and  the  stock- 
broker and  solicitor. 

Mr.-R.  Palmer  and  Mr.  C.  H.  Grove,  for  the  Plaintiff. 

As  to  the  real  estate,  Mr.  Darkin   could  not,   by  a 

subsequent  will,  revoke   the   first.    The  first,   like   a 

mutual  will,  was  a  contract  between  the  two  parties, 

which  could  only  be  revoked  by  the  mutual  consent  of 

both ;  Dvfour  v.  Pereira  (a).     There  is  distinct  evidence 

of  the  contract,  in  pursuance  of   which  the  separate 

estate  was  employed  in  purchasing  the  property.     The 

Plaintiff's  husband,  in  his  lifetime,  fully  recognized  his 

wife's  separate  right  to  the  property  in  question,  and  to 

the  savings  of  her  separate  estate ;  he  therefore  became 

a  trustee  for  her ;  Slanning  v.  Style  (b).     The  separate 

estate  being  traced,  can  be  followed  into  its  present 

investment;  Ryall  v.  JRyall;    Lord  Chedworth  v.  2?d- 

wards(d);  and  Pennelly.  Deffell(e).  They  also  referred 

to  Jackson  v.  Innes  (/). 

Mr. 

(a)  1  Dickent,  419.  (e)  Lords  Justices,  July   16, 

(6)  3  P.  Wms.  337.  1853. 

to  1  Atk.  59.  (/)  1  Bligh,  104. 

(<0  8  Ves.  48. 
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1853.  Mr.  Lloyd  and  Mr.  Hardy,  contra,  contended,  as  to 

the  freehold,  that  the  evidence  did  not  make  out  that  it 
had  been  purchased  out  of  the  savings  of  the  separate 
estate,  nor  the  alleged  agreement  respecting  it.  And  as 
to  the  personal  property,  that  having  been  placed  in  the 
name  of  the  husband,  it  must  be  assumed  to  have  been 
done  with  the  assent  and  concurrence  of  the  wife.  That 
he  had  received  it  in  his  character  of  husband,  and  not 
as  trustee,  and  therefore  was  not  accountable  to  her  or  her 
representatives ;  Caton  v.  Hideout  (a) ;  where  it  was  held, 
that  a  husband  was  not  accountable  for  the  dividends  of 
the  separate  estate  of  his  wife  received  by  him  with  her 
permission. 

The  M  asteb  of  the  Rolls  stopped  the  reply  as  to  the 
land,  intimating  that  the  Plaintiff  had  made  out  her 
case. 

Mr.  12.  Palmer,  in  reply  on  the  other  point. 

The  Master  of  the  Rolls. 

I  am  of  opinion  that  it  is  established  by  the  evidence, 
that  the  land  was  bought  with  the  separate  estate  of  the 
wife,  and  that  it  was  agreed,  that  her  husband  should 
enjoy  it  for  life,  and  that  it  should  afterwards  belong 
to  the  survivor.  If  the  testator  had  expressly  said,  in 
the  second  will,  that  he  gave  this  particular  estate  to 
his  brother,  it  would  have  been  ineffectual,  if  the  estate 
had  really  been  purchased  with  the  separate  property  of 
the  Plaintiff. 

I  am  of  opinion  that  it  was  bought  with  the  separate 
property  of  the  wife,  and  that  it  was  intended  to  remain 

her 

(a)  1  Mac.  Sf  G.  599. 
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her  separate  property,   and  therefore  a  trust  arises  in        1863. 
respect  of  the  land. 

With  regard  to  the  two  promissory  notes  and  the  gas 
share,  I  have  had  more  doubt.  It  is  to  be  borne  in 
mind,  that  these,  from  the  first,  were  her  separate  pro- 
perty. They  were  transferred  to  the  husband  with  the 
assent  of  the  wife ;  and  if  he  had  continued  to  receive 
the  dividends,  then,  accordiug  to  Caton  v.  Hideout,  it 
might  be  inferred,  that  the  wife  knew  of  the  manner  in 
which  they  were  applied,  and  had  agreed  that  her  hus- 
band should  receive  them  for  his  own  use  and  benefit. 
But  this  objection  is  met  by  the  production  of  the  book 
of  account,  in  the  handwriting  of  the  husband,  who 
acknowledges  that  the  dividends  and  interest  were  re- 
ceived for  the  benefit  of  his  wife,  and  in  1841  the  wife 
signs  the  book  as  having  received  the  dividends  herself. 

In  this  state  of  the  case,  it  appears  to  me,  that  I  must 
consider  the  book  evidence,  and  although  the  dividends 
were  received  by  the  husband  with  the  sanction  of  his 
wife,  yet  that  they  were  received  for  her.  There  is  evi- 
dence of  a  trust  in  writing,  and  it  is,  therefore,  unneces- 
sary to  resort  to  the  principle  laid  down  in  Rich  v. 
Cockell(a),  that  the  burthen  of  proof  in  such  a  case 
lies  on  the  husband. 

I  am  of  opinion  that  the  wife,  who  succeeds  alto- 
gether, ought  to  have  her  costs,  though  not  personally, 
against  the  Defendant.  He  acted  properly  in  requiring 
the  Plaintiff  to  prove  her  case,  and  it  was  his  duty  to 
do  so,  but  the  suit  has  arisen  from  the  husband's  not 
having  left  any  accurate  trace  of  the  existence  of  the 
trust ;  I  must  therefore  deal  with  the  costs  of  suit  as  if 
he  were  here,  and  I  am  of  opinion  that  his  estate  ought 
to  bear  them. 

(a)  9  Pa.  369. 
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JONES  v.  BAILEY. 
December  16. 

The  relief  to      rpHE  Plaintiff  obtained  a  charge  on  the  Defendant's 
ment  creditor  rea^  ^te^8*  by  virtue  of  a  judgment  obtained  in 

is  entitled,  un-  1852,  and  under  the  provisions  of  the  1  Sc  2  Vict.  c.  110. 
Vict.  c.  110(«),  He  filed  the  present  bill,  praying  a  declaration  of  the 

is  a  foreclo-      validity  of  the  charge  on  the  estate,  and  in  default  of 

sure,  and  not  a  J       .  ° 

sale.  payment,  for  a  sale  of  the  estate  and  payment  thereout 

of  the  debt  and  costs. 


A  question  arose,  whether  the  Plaintiff  was  entitled 
to  a  sale  or  foreclosure. 

Mr.  Fleming,  for  the  Plaintiff,  insisted  on  his  right  to 
a  sale.     He  referred  to  the  15  &  16  Vict.  c.  86  (6). 

The  Defendant  did  not  appear. 

The  Master  of  the  Rolls. 

The  Plaintiff  has  that  which  is  equivalent  to  an  agree- 
ment to  execute  a  legal  mortgage  ;  and  if  that  were 
done,  the  Plaintiff  would  only  be  entitled  to  a  foreclosure. 
I  think  he  is  entitled  to  that  decree  and  shall  order  ac- 
cordingly. 

I  cannot  on  this  record  act  upon  the  recent  statute,  in 
the  absence  of  the  Defendant. 

(a)  Sect  13.  (b)  Sect  48. 


Note.— See  Pain  v.  Smith,  2  Myl.  $  K.  417  ;  Parktr  v.  Hwtf«- 
field,  2  MyL  <jr  K.  419 ;  Perry  v.  Keane,  Coote  on  Mortgages,  71&  ; 
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Price  ▼.  Carver,  3  MyL  $  Craig,  157 ;  Farrow  v.  Rett,  4  Beav.  25 
CorAm  t.  Farlar,  8  &ov.  525  ;  BrockUhurtt  v.  /«*>/>,  7  Sim.  438 
Meter  v.  Womb,  1    Keen,  16 ;  lewis  v.  John,  1  C.  P.  C.  9,  10 
Ruuel  v.  Aiuse/,  1  Bro.  C.  C.  269 ;  Featherttone  v.  Fenwick,  and 
Harford  v.  Carpenter,  ib.  note ;  BircA  v.  FJtlamet,  2  i4wf .  428 ;  £r  parte 
HVigAf,    19    Fe*.  255 ;    Newton  v.  Atdous,  Lavender  v.    Roberts, 
Warren  v.  Bttrling,  Langdon  v.   Wilmot,   Metis  v.  .Fertie,  Spring  v. 
jJten,  referred  to  in  2  .%/.  £  K.  421,  422;   IWpe  v.  Garttide, 
2Y.it  CoU.  (Exch.),  730 ;  Litter  v.  Turner,  5  Hare,  293  ;  Pryce  v. 
Bury,  2  Drew.  41 ;   Harrit  v.  Harrii,  3  .rff*.  722  ;  Daniel  v.  S*if>- 
with,  2  Bro.  C.  C.  155 ;    Smith  v.  M»/ion,  Seton  on  Decreet,  180; 
Hiem  t.  Mill,  ib.  178  ;  Seton  on  Decreet,  178 — 180 ;  Monkhoute  v. 
The  Corporation  of  Bedford,  17  Fes.  380,  and  referred  to  in  7  Sim. 
440. 

The  draft  minutes  do  not  ap  with  my  note,  nor  with  that  on 
counsel's  brief,  which  was,  "  The  usual  foreclosure  decree." — C.  B. 


583 


1863. 


TYLEE  v.  TYLEE. 


December  19. 

TI/TR.  SCHOMBERO  moved,  with  the  assent  of  all  A  receiver  will 

*A  parties,  for  the  appointment  of  a  receiver  of  the  pointed^with- 

purchase-money  of  an  estate  in  Canada  without  sureties.  out  »ureties, 
*  .  .  though  not  oh- 

A  married  woman  and  infants  were  interested.  jected  to,  if 

persons  not 
competent  to 

Mr.  Hoare,  for  the  Defendant,  assented,  but  con8ent  » 

'  interested. 

The  Master  of  the  Rolls  said,  that,  consistently 
with  Manners  v.  Furze  (a),  it  could  not  be  done. 


(a)  11  Beav.  30. 
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1863. 


Dec.  20,  21. 

It  is  not  neces- 
sary for  the 
lord  of  a  ma- 
nor to  appear 
in  Court  to 
consent  to  a 
vesting  order 
under  the 
Trustee  Act 
(13  &  14  Vict. 
c  60,  s.  28). 
After  a  de- 
cree for  the 
sale  of  an  in- 
testate's copy- 
hold estate,  in 
lots,  hut  before 
the  sale,  the 
infant  heir  of 
the  intestate 
was  admitted. 
Held,  that  a 
petition  for  a 
vesting  order 
was  properly 
presented  by 
the  purchaser, 
whose  money 
was  in  Court, 
and  that  the 
costs  of  the 
order  were  to 
be  borne  by 
the  vendors, 
and  to  be  paid 
out  of  the  pur- 
chase-money 
of  the  parti- 
cular lot,  and 
not  out  of  the 
fund  in  Court 
generally. 


AYLES  v.  COX. 
Ex  parte  JOHN  ATTWOOD. 

T>Y  the  decree  on  further  directions,  dated  the  28th 
***  oiJuly,  1843,  the  real  estate  of  Anthony  Cox,  the 
intestate,  was  ordered  to  be  sold;  and  Anthony  Cox, 
the  iufant  heir-at-law  of  the  intestate,  and  all  proper 
parties,  were  ordered  to  join  in  the  sale  as  the  Master 
should  direct. 

On  the  6th  of  September,  1848,  the  property  was  ac- 
cordingly put  up  for  sale  in  lots,  and  lot  nine,  consisting 
of  a  piece  of  copyhold  land  held  of  the  manor  of  Dover 
Court,  to  which  Antfiony  Cox,  the  infant  heir,  had  been 
admitted  on  the  16th  of  October,  1844,  was  purchased 
by  John  Attwood,  who,  having  paid  his  purchase  money 
into  Court,  presented  a  petition,  stating  that  the  Defend- 
ant Anthony  Cox  was  still  an  infant ;  and  praying,  that 
an  order  might  be  made,  vesting  the  copyhold  heredita- 
ments in  him,  his  heirs  and  assigns,  and  that  his  costs 
of  and  incidental  to  this  application  might  be  paid  out 
of  the  monies  standing  to  the  credit  of  this  cause,  to  an 
account  entitled  "  The  amount  of  monies  arising  from 
the  freehold  estates  of  the  intestate  Anthony  Cox." 

The  lord  of  the  manor  of  Dover  Court  was  willing  to 
consent  to  the  order  being  made. 

Mr.  Grenside,  in  support  of  the  petition,  contended, 
that  the  case  came  within  the  Trustee  Act,  13  &  14 
Vict.  c.  60,  that  the  application  had  been  properly 
made  by  the  purchaser,  who,  under  the  37th  section,  was 
the  "  person  beneficially  interested  in  such  lands,"  the 

purchase-money 
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purchase-money  having  been  paid  into  Court;"  King  1863. 
v.  Leach  (a) ;  Rowley  v.  Adams  (6) ;  and  that  the  costs 
ought  to  be  borne  by  the  intestate's  estate  and  not  by 
the  purchaser ;  Re  South  Wales  Railway  Company  (c) ; 
for  under  the  old  practice,  when,  at  the  date  of  the  con- 
tract, the  legal  estate  was  in  an  infant,  the  expenses  of 
having  the  conveyance  settled  by  the  Master  must  be 
borne  by  the  vendor,  although  the  purchaser  bought 
with  notice  of  the  state  of  the  title  (rf);  Brown  v. 
Lahe(e);  Paramorev.  Greenslade(f). 

Mr.  Waller,  for  the  Plaintiffs,  the  vendors,  contended, 

that  the  purchaser  was  not  the  proper  party  to  present 

the  petition  under  the  Trustee  Acts ;  that,  at  all  events, 

the  vendors  ought  to  have  been  made  co-Petitioners, 

Rowley  v.  Adams  (6).    That  the  application  was  at  least 

premature,  and  that  the  purchaser,  before  presenting  his 

petition,  ought  to  have  applied  to  the  vendors  to  procure 

a  surrender  of  the  premises  to  be  made  by  the  infant 

heir,  under  the  provisions  of  the  1  Will.  4,  c.  65,  which 

he  had  not  done,  and  that  as  the  property  had  been  sold 

in  lots  to  a  great  many  purchasers,  the  proper  course 

would  have  been,  for  the  vendors  to  obtain  one  general 

order,  empowering  some  person  to  surrender  or  convey 

the  several  lots  in  the  place  of  the  heir,  thereby  saving 

the  heavy  expense  of  separate  orders  by  each  purchaser, 

which  would  be  most  oppressive.     He  argued,  that  the 

expense  of  a  conveyance  would  have  to  be  borne  by  the 

purchaser,  who  ought,  therefore,  to  bear  some  part  of 

the  expenses  of  obtaining  a  vesting  order.     Stilwell  v. 

Mellersh  (g)  was  also  referred  to,  in  the  course  of  the 

argument. 

Mr. 

(a)  2  Hare,  57.  (e)  15  L.J.  (N.  S.)  Chan.  34. 

(6)  14  Beav.  130.  (/)  V.  C.  Stuart,Nov.  5, 1853. 

(c)  14  Beav.  418.  (g)  10  Sim.  367  ;  4  Myl.  $ 

(</)  Darts  Vend.  $  Pur.  373,  Cr.  581. 
(2nd  edit.) 
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1853. 


Ex  parte 
Attwood. 


Mr.  Mott  appeared  for  the  lord  of  the  manor,  to  con- 
sent to  the  order. 

The  Master  of  the  Rolls. 

I  think  the  purchaser  is  the  proper  person  to  apply, 
and  I  have  already  decided,  that  the  appearance  of 
the  lord  of  a  manor  to  consent  is  not  necessary,  a  veri- 
fied certificate  of  his  consent  being  sufficient.  I  do  not, 
at  present,  see  what  the  lord  of  the  manor  has  to  do 
with  the  application.  I  will  inquire  as  to  the  practice, 
whether  the  vendor  or  purchaser  pays  the  costs. 


December  21.  The  Master  of  the  Rolls  said,  he  had  looked  through 
the  cases  cited,  and  was  of  opinion,  that  the  application 
for  a  vesting  order  had  properly  been  made  by  the  pur- 
chaser, and  that  the  vendor  must  pay  the  costs,  except 
those  of  the  lord  of  the  manor,  whose  consent  in  Court 
was  not  required.  The  costs,  he  said,  must  be  paid  out 
of  the  purchase-money  of  this  particular  lot,  and  not  out 
of  the  fund  in  Court  generally. 


I 


July  16,18,19. 
A  deviieof 

Strand,  *nd 

Maiden  Lane, 
in  the  l*  County 
of  MMtnexr 
held  to  pass 
property  in 
Hutkn  Court, 
ond  iii  the 
amandin 
Mm  Lane. 


GAUNTLETT  v.  CARTER. 

jyiLLIAM  MINIER,  by  his  will,  dated  the  3rd 
of  September,  1835,  after  devising  and  bequeath- 
ing "  all  that  leasehold  messuage  and  premises  situate 
in  the  Strand,  in  the  county  of  Middlesex"  [describing 
it],  and  his  freehold  warehouses  "  situate  Villiers  Street, 
Strand,"  to  Rachael  Haward,  and  making  a  bequest  to 
the  children  "  of  Mrs.  Dupin,  of  Cecil  Street,  Strand," 
proceeded  thus : — "  I  give,  devise  and  bequeath  my 

freehold 
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freehold  estates,  situate  in  Bullen  Court,  Strand,  and  1863. 
Maiden  Lane,  in  the  county  of  Middlesex  (a),  unto 
the  said  Rachael  H.  Minier  and  Charles  Dvpin,"  for 
their  joint  lives;  and  on  the  decease  of  either,  to  the 
survivor  in  fee.  The  testator  then  devised  and  be- 
queathed his  residuary  real  and  personal  estate,  upon 
trusts  to  sell,  and  he  gave  the  ultimate  produce  to  JR. 
H.  Minier  and  Charles  JDupin,  to  be  equally  divided 
between  them,  share  and  share  alike. 

The  testator,  at  the  time  of  making  his  will,  and  at 
his  death,  was  seised  in  fee  of  certain  freehold  houses 
and  premises,  situate  in  Bullen,  otherwise  Bull  Inn, 
Court,  Strand,  and  of  two  freehold  houses  in  the  Strand 
adjoining  Bullen  Court,  and  numbered  respectively  406 
and  407,  and  of  other  freehold  and  copyhold  heredi- 
taments ;  and  he  was  also  possessed  of  certain  leasehold 
premises,  situate  in  the  Strand,  and  other  leasehold 
premises.  The  houses  in  Bullen  Court,  and  the  two 
houses  numbered  406  and  407,  in  the  Strand,  were 
purchased  by  the  testator  and  his  brother  Charles,  in 
1806,  aud  were  conveyed  to  them  as  tenants  in  common 
by  the  same  deed,  and  they  were  held  by  the  same  title; 
the  moiety  of  this  property  belonging  to  his  brother 
descended  upon  the  testator,  on  his  brother's  death. 
The  whole,  moreover,constituted  one  entire  mass  or  block 
of  buildings,  and  the  northern  part  of  the  house  No. 
407,  in  the  Strand,  extended  to  the  house  No.  15,  Bullen 
Court,  and  the  ground  floor  and  cellarage  of  the  former 
were  under  the  upper  stories  of  the  latter.  The  western 
wall  of  No.  407,  also  formed  part  of  the  eastern  side 
of  Bullen  Court,  and  some  of  its  windows  look  into  the 
court,  the  entrance  to  the  court  from  the  Strand  being 

by 

(a)  Before  and  after  the  word      but  when  or  by  whom  inserted  did 
"  Strand"  in  the  specific  devise      not  appear, 
in  question,  there  were  commas. 
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1863.  by  an  arched  or  covered  way,  leading  northwards,  and 
the  name  "  Bullen  Court"  being  written  on  the  house 
No.  408,  in  the  Strand. 

After  the  death  of  the  testator,  R.  H.  Minier  and  C. 
Dupin  entered  into  the  receipt  of  the  rents  and  profits 
of  the  freehold  estates  in  Bullen  Court  and  Maiden 
Lane,  and  also  of  the  two  houses  Nos.  406  and  407,  in 
the  Strand,  believing  the  latter  to  have  been  comprised 
in  the  specific  devise  to  them. 

R.  H.  Minier  died  in  1838,  having  by  her  will  given 
the  residue  of  her  real  and  personal  estate  to  her  sister, 
Elizabeth  Stump  Gauntlett,  the  Plaintiff. 

Charles  Dupin  died  in  1850,  having  by  his  will  de- 
vised his  real  estate  to  trustees,  upon  certain  trusts  to 
sell. 

A  question  now  arose  between  the  Plaintiff  and  the 
trustees  of  Charles  Dupin,  the  former  contending  that 
the  two  houses  passed  under  the  residuary  devise  to 
R.  H.  Minier  and  C.  Dupin,  and  the  latter  insisting 
that  they  were  comprised  in  the  specific  devise  to  the 
same  parties.  In  the  former  case  the  Plaintiff,  as  resi- 
duary devisee  of  R.  H.  Minier,  would  be  entitled  to  a 
moiety,  and,  in  the  latter,  the  trustees  would  take  the 
whole. 

Mr.  Lloyd  and  Mr.  Dickinson,  for  the  Plaintiff.  The 
question  is,  whether  the  word  "  Strand"  is  to  be  taken 
as  a  description  of  Bullen  Court  or  of  the  estate  in  the 
Strand.  In  previous  clauses  of  his  will,  the  testator 
has  used  the  word  "Strand"  to  express  the  situation 
or  locality  of  the  property  disposed  of,  as  "  Villiers 
Street,  Strand;"  and,  therefore,  in  the  specific  devise  in 

question, 
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question,  the  words  "  Bullen  Court,  Strand,"  are  merely  1863. 
descriptive  of  the  court  or  of  the  locality  of  the  thing 
given.  There  is  no  express  reference  to  any  estate  and 
houses  in  the  Strand,  and  therefore  the  two  houses  in 
the  Strand  are  undisposed  of  by  this  specific  devise  and 
pass  by  the  residuary  devise.  If  however  it  should  be 
held,  that  the  word  "  Strand*'  is  merely  descriptive  of 
Bullen  Court,  a  question  may  arise,  as  to  whether  the 
house  No.  407,  is  in  Bullen  Court.  The  same  question 
arose  in  Newton  v.  Lucas  (a);  but  that  case  is  distinguish- 
able from  this,  for  in  Newton  v.  Lucas,  on  the  entrance 
into  Denmark  Court,  the  words  "  Denmark  Court " 
were  written  on  the  house  in  question ;  but  here  the 
words  "  Bullen  Court "  are  written  over  the  entrance  of 
the  court,  not,  indeed,  on  the  testator's  house,  but  on  the 
next  house,  No.  408.  If  the  punctuation  be  relied  on, 
it  cannot  assist  the  Plaintiff.  [The  Master  of  the 
Bolls.  It  seems  to  me  that  the  stop  between  u  Bullen 
Court"  and  "Strand"  is  intentional,  for  it  is  apparently 
afterwards  introduced.]  Where  the  testator  intends  to 
describe  a  place  or  locality,  he  uses  the  word  "  Strand,9* 
but  where  he  means  to  describe  the  property,  he  employs 
the  words  "  in  the  Strand.** 

Mr.  B.  Palmer,  Mr.  J.  Baily  and  Mr.  Prendergast, 
for  Carter  and  the  other  trustees  of  Charles  Dupins 
will.  The  whole  property  is  one  comprehended  under 
one  title  and  conveyed  by  one  deed.  [The  Master  of 
the  Rolls.  The  difficulty  is  that  in  speaking  of  the 
street  the  testator  puts  in  the  article  where  he  means  to 
describe  the  estate,  and  omits  it  where  he  means  place 
or  locality  merely.  It  is  usual,  in  ordinary  parlance,  to 
say  "  living  in  the  Strand.**     I  do  not  see  how  I  am  to 

reject 

(a)  6  Sim.  54  (reversed  1  My  I.  $  Cr.  391). 
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reject  the  commas ;  and  I  shall  assume  that  they  were 
put  in  by  the  testator.]  In  stating  locality  of  property 
the  words  "in"  or  "in  the"  before  each  parcel  are  un- 
necessary, and  the  word  "Strand9*  is  sufficient  to  pass 
property  in  the  Strand.  The  word  "Strand"  is  no 
more  necessary  to  describe  Bullen  Court  than  it  is  to 
describe  Maiden  Lane.  The  intention  to  pass  the  whole 
is  clear  on  the  face  of  the  will,  and  the  word  "Strand9* 
being  isolated  from  the  preceding  and  following  words, 
by  means  of  the  commas,  shows  such  to  be  the  mean- 
ing. But  even  assuming  the  commas  to  be  rejected, 
the  word  "  Strand  "  cannot  be  taken  as  a  part  of  the 
description  of  the  houses  in  Bullen  Court,  but  the 
words  "in"  or  "in  the"  must  be  introduced  before 
each  description.  The  street  itself,  though  called  "  the 
Strand"  is  named  on  the  walls  simply  "  Strand"  not 
"  the  Strand"  It  is  incorrect  to  refer  to  other  parts  of 
the  will  in  aid  of  the  construction  of  an  independent 
devise,  on  which  alone  it  is  necessary  to  put  a  construc- 
tion. They  referred  to  Newton  v.  Lucas  (a) ;  Walker  v. 
Tipping  (b) ;  and  Childs  v.  Elworthy  (c)  was  also  cited 
as  to  referring  to  last  antecedent. 

Mr.  Langworthy,  for  the  trustee  and  executor  of  the 
original  testator. 


July  19.  The  Master  of  the  Rolls. 

There  is  a  considerable  degree  of  obscurity  upon  this 
will.  Looking  at  the  various  instances  in  which  the  tes- 
tator has  used  the  word  "Strand"  in  the  former  part 
of  the  will,  they  appear  to  me  to  be  inconsistent  with 
the  form  in  which  he  has  used  it  in  the  particular  passage 

in  question. 

When 


1    My/.  £  Cr.  391,   re- 
'S.C.6  Sim.  54. 


to 

versing 

(6)  9  Hare,  800, 


(c)  August  4,  1852,  on  appeal 
from  Vice-chancellor  Turner. 
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When  I  first  looked  at  the  will  and  observed,  that  1853. 
when  he  speaks  of  his  leasehold  messuage  he  calls  it  in 
" the  Strand"  and  that  when  he  describes  "  Villiers 
Street"  and  "Cecil  Street,"  he  speaks  of  them  as 
"  Villiers  Street,  Strand"  and  "  Cecil  Street,  Strand" 
without  using  the  word  "the"  my  impression  was  in 
favour  of  the  Plaintiff.  But  upon  examining  the  clause 
itself  more  attentively,  I  observe,  that  he  is  not  disposing 
of  his  houses,  but  of  his  estate,  though  he  points  out  the 
parcels.  He  says,  "  my  freehold  estates  situate  in  Bul- 
len  Court,  Strand,  and  Maiden  Lane,"  and  there  was  a 
large  block  of  property  belonging  to  him,  situate  between 
Maiden  Lane  and  the  Strand  and  bounded  by  Bullen 
Court.  Again,  the  introduction  of  the  commas  before 
and  after  the  word  "Strand"  is  a  circumstance  of  im- 
portance; and  though  it  is  unusual  to  use  the  word 
"Strand"  by  itself,  without  the  article  "  the,"  yet  where 
there  are  preceding  words  of  enumeration  and  it  is  used 
as  part  of  a  sentence,  the  custom  of  prefixing  the  article 
"  the  "  is  not  always  followed,  for  it  is  frequently  used 
without  it,  in  the  enumeration  of  places. 

I  am  of  opinion,  that  the  best  construction  of  this 
clause  of  the  will  is,  that  the  testator  not  only  meant  to 
dispose  of  the  freehold  estates  situate  in  Bullen  Court, 
but  those  also  in  the  Strand  and  in  Maiden  Lane.  At 
the  same  time,  I  cannot  say  that  this  is  not  a  question 
of  considerable  obscurity,  and  another  mind  might 
very  possibly  come  to  an  opposite  conclusion  on  it.  I 
must  make  a  declaration,  that,  upon  the  true  construc- 
tion of  this  will,  the  freehold  estates  of  the  testator 
situate  in  the  Strand  passed  by  this  devise  to  Rachael 
Minier  and  Charles  Bupin,  for  the  term  of  their  joint 
lives,  and  that  immediately  upon  the  decease  of  either 
to  the  survivor  in  fee.  I  shall  give  the  costs  of  both 
parties  out  of  the  estate. 
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Dec.  12, 13. 
1854.  ROBINSON  v.  LOWATER. 

January  18. 

Under  a  trust    mHE  testator  had  three  properties.    The  first  at  Rut- 

fieddebtof the  &m^  Place,  which  was  subject  to  a  mortgage  for 

driu^e!^      200/#  t0  Mr8'  WaPlin9ton  '>  the  second  at  Sandfield,  the 
rally,  spur-      legal  estate  of  which  was  vested  in  Nathaniel  Sulley ; 

£?£ nS6  and  the  *  "  at  Arnold' 

bound  to  see 

the  specified 

debt  paid.  By  his  will,  dated  in  1817,  he  devised  Rutland  Place 

is  a  charge6"  to  ^8  daughter  Elizabeth  for  life,  with  remainder  to  her 

of  debts  gene-   children  (the  Plaintiffs).     He  devised  Sandfield  to  his 

legacies  and      son,  Richard  Sulley,  for  life,  with  remainder  to  his  chil- 

debts  gene-       dren.     jje  ^en  devised  his  estate  at  Arnold,  and  his 
rally,  a  pur- 
chaser is  not     personal  estate,  to  Richard  Sulley,  and  his  heirs,  &c. ; 

to  the  appH-      "  sutyect  nevertheless"  and  he  did  thereby  charge  the 

cation  of  the     same  with  and  to  the  payment  of  the  sum  of  200/., 

ney,  but  seats    owing  to   Mrs.  Sarah    Waplington,    on   mortgage   of 

when  the  trust  hjs  Rutland  Place  property,   and  of  certain  legacies : 

is  to  pay  sche-  .  r     r      J  . 

dule  debts  or     "  and  with   and  to   the   payment  of    his  just    debts 

lqtt,|£,S'  and  funeral  and  testamentary  expenses,"      But  if  his 

Doe  d.  Jones     said  premises  at  Arnold,  and  his  said  personal  estate, 

^Exch^Rtp.       should  not  be  sufficient  for  that  purpose,  then  he  did 

223)  observed   thereby  charge   his  two  closes  in  the    Sandfield  with 

Whether       the  payment  of  such  deficiency.    And  he  appointed  his 

a  mere  charge    son  Richard  Sulley  sole  executor. 

of  debts  gives  * 

to  the  executor 

a  power  of  sale 

by  implication,       By  a  codicil,  the  testator  revoked  the  devise  of  the 

f**™-  Arnold  property  to  his  son  Richard  Sulley. 

The  testator  died  in  July,  1819,  and  his  will  was 

proved 
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Robinson 

v. 


proved  by  Richard  Sulley,  who  applied  the  personal 
estate  in  payment  of  the  debts,  &c.  so  far  as  it  would 
extend,  but  he  did  not  discharge  the  mortgage  debt  due 
to  Mrs.  Waplington.  Lowatbr. 


On  the  8th  of  June,  1820,  Richard  Sulley,  in  consi- 
deration of  175/.,  sold  and  conveyed  Sandfield  to  Na- 
thaniel Sulley,  who  had  notice  of  the  will,  which  was 
recited  in  the  conveyance.  The  testator's  heir  at  law, 
and  every  one  directly  interested  in  the  Sandfield  estate 
(except  the  devisees  of  the  Rutland  Place  property), 
concurred  in  the  conveyance.  The  Defendant  Lowater 
derived  his  title  to  Sandfield  under  this  purchase. 

The  testator's  daughter  Elizabeth  died  in  1830,  leav- 
ing the  four  Plaintiffs  her  only  children,  who  thereupon 
became  entitled  to  the  Rutland  Place  property.  The 
first  Plaintiff  attained  twenty-one  in  1842,  and  the 
others  subsequently ;  and  in  1852,  they  instituted  the 
present  suit,  insisting  that  the  Sandfield  property  was 
still  liable,  in  the  hands  of  the  present  owners,  to 
pay  off  the  mortgage  of  200/.  on  the  Rutland  Place 
property,  which  still  remained  unpaid. 

Mr.  R.  Palmer  and  Mr.  Batten,  for  the  Plaintiffs. 
The  Sandfield  estate,  in  the  hands  of  the  Defendants, 
is  still  liable  to  the  payment  of  the  mortgage  of  200/. 
which  now  remains  due,  and  the  Plaintiffs  are  entitled 
to  have  the  amount,  together  with  interest,  raised  and 
applied  in  exoneration  of  the  Rutland  Place  property. 

In  the  first  place,  the  will  conferred  no  power  or 
authority  on  Richard  Sulley,  the  executor,  to  sell  the 
property.     It  contains  no  power  or  direction  for  sale, 

vol.  xvn.  q  q  and 
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and  merely  "charges"  the  Sandfield  estate  with  the 
200/.  It  has  been  expressly  held,  that  a  mere  charge 
of  debts,  &c.  gives  no  implied  power  of  sale  to  an  ex- 
ecutor; Doe  d.  Jones  v.  Hughes  (a).  In  that  case,  a 
testator  charged  his  real  estate  with  his  debts,  &c.  and 
appointed  his  widow  executrix.  It  was  held,  that  she 
had  no  power  of  selling  his  Bala  House  for  payment  of 
his  debts. 

Secondly,  the  mortgage  debt  of  200/.  being  specified, 
a  purchaser  was  bound  to  see  the  purchase-money 
applied  in  its  payment.  The  rule  is  thus  laid  down  (6) : 
"  When  a  person  devises  real  estate,  and  charges  it  with 
the  payment  of  debts  generally,  they  not  being  specified, 
as  by  a  schedule  to  the  will,  a  purchaser  of  the  estate  is 
not  bound  to  see  to  the  application  of  his  purchase-money. 
But  if  the  debts,  all  or  some  of  them,  are  specified, 
then  the  purchaser  is,  in  equity,  obliged  to  see  his  money 
applied  in  the  payment  of  such  specified  debts." 

In  Powell  on  Mortgages  (c),  the  rule  is  thus  stated  in 
Mr.  Coventry's  note : — "Where  the  trust  is  for  payment  of 
debts  mentioned  in  a  schedule,  and  also  for  other  debts 
not  scheduled,  it  should  seem  the  purchaser  will  be 
bound  to  see  his  money  applied  in  the  payment  of  the 
scheduled  debts.  But  if  the  scheduled  debts  are  paid, 
then  he  will  be  exonerated ;  for,  as  to  the  residue  of  the 
trust,  it  is  so  unlimited  and  undefined,  that  a  purchaser 
could  not  reasonably  be  expected  to  see  its  execution. 
The  contrary  of  this  position  (that  where  the  trust  is 
for  payment  of  scheduled  debts,  and  also  for  debts  un- 
scheduled, the  purchaser  will  be  exempt  ab  initio)  may, 
perhaps,  be  inferred  from  the  present  Vice-Chancellor's 

observations 

(a)  6  Exch.  Rep.  223.  (c)  Vol.  1,  page  243,  note  2, 

(b)  Ram  on  At$etst  93,  2nd  ed.      6th  edit. 
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ions  in  Sinks  v.  Lord  Roheby{a) ;  but  it  is  ap-        1853. 
*d  that  the  rule,  as  above  stated,  is  borne  out 
ases  on  this  subject." 

ly,  Nathaniel  Sulley  was  a  trustee,  and  in  effect 
saction  was  merely  a  sale  by  a  trustee  to  himself, 
consent  of  persons  not  authorized  to  sell,  viz. 
nt  for  life  and  heir  at  law,  a  transaction  which 
>e  supported  in  this  Court.  Besides,  the  con- 
•emainder  to  the  issue  of  Richard  Sulley,  being 
e,  could  not  be  destroyed,  and  therefore  the 
nee  was  ineffectual. 

also  referred  to  Spalding  v.  Shalmer(b),  and 
,  Baldwin  (c). 

doyd  and  Mr.  Humphry,  contra,  for  the  owners 
mndfield  property.  First,  this  will  gives  to  the 
\  by  implication,  a  power  to  sell,  in  order  to 
d  distribute  the  amount  charged  on  the  Sand- 
perty,  for  "  if  a  testator  charges  his  real  estate 
fment  of  his  debts,  that,  prima  facie,  gives  his 
r  power  to  sell  the  estate,  and  to  give  a  good 
;e  for  the  purchase-money;"  Forbes  v.  Pea- 
;  1  Sugden  on  Powers  (e),  and  the  cases  there 
llton  v.  Harrison  (/) ;  Pitt  v.  Pelham  (g) ;  Shaw 
t(A);  Bentham  v.  Wiltshire  (1) ;  Ball  v.  Har- 
Gosling  v.  Carter  (I).  The  amount  due  to  the 
3  could  only  be  ascertained  by  the  executor,  and 
cessarily  be  raised  by  a  sale,  which,  in  the  ab- 
sence 

iadd.  Rep.  239.  (g)  1    Ch.   Ca.  176  ;    1  Lev. 

'mi.  301.  304. 

ret.ten.  173.  (A)  1  Keen,  559. 

Sim.  541.  (i)  4  Madd.  44. 

n  183  (6th  ed.)  (*)  4  Myl.  $  Cr.  264. 

bp*.  276,11.  (J)  1  Coll.  644. 
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sence  of  any  other  direction,  ought  to  be  effected  by  the 
person  having  the  duty  of  distributing  the  money,  viz. 
the  executor.  A  charge  of  debts  has  always,  until  Doe 
d.  Jones  v.  Hughes,  been  considered  as  equivalent  to  a 
trust  to  raise  and  pay.  In  Bailey  v.  Ekins(a),  Lord 
JEldon  says,  "  1  am  confident  Lord  Thurlow's  opinion 
was,  that  a  charge  is  a  devise  of  the  estate  in  substance 
and  effect,  pro  tanto,  upon  trust  to  pay  the  debts." 

Secondly,  the  purchaser  was  not  bound  to  see  to  the 
application  of  the  purchase-money.  There  was  a  defi- 
ciency of  the  personal  estate,  and  the  general  charge 
of  debts  enables  the  executor  to  give  valid  discharges 
for  the  purchase-money;  StroughUl  v.  Anstcy  (ft).  If 
it  were  otherwise,  a  purchaser  would  be  as  much  bound 
to  see  to  the  payment  of  the  general  as  the  specific 
debts.  Ram  and  Powell  are  not  authorities,  and  the 
cases  to  which  they  refer  in  support  of  their  opinion  in 
no  way  bear  them  out. 

Thirdly,  this  is  not  a  sale  by  a  trustee  to  himself,  but 
by  the  executor  to  Nathaniel  Sulley. 

Fourthly,  the  Plaintiff's  remedy  is  barred  by  the  Sta- 
tute of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  40 ;  Piggott 
v.  Jefferson  (c) ;  Crallan  v.  Oulton  (rf). 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Rolls.    I  will  consider  this  case. 

The 

(a)  7  Vet.  323.  (c)  12  Sim,  26. 

(6)  1  De  G.  M.  $  G.  635.  (</)  3  Beao.  1. 


CASES  IN  CHANCERY. 


The  Master  of  the  Rolls.  ^ 


9. 


The  question  in  this  cause  is,  whether  there  is  now  a     Lowateb. 
subsisting  charge  on  a  property  situate  at  Sandfield,  in    January  18. 
Nottingham,  in  the  hands  of  the  Defendant  Lowater, 
who  derives  his  title  under  a  purchase  from  the  executor 
of  the  testator  who  created  the  charge. 

The  Plaintiffs  insist  upon  being  entitled  to  make  the 
Sandfield  closes  liable  in  the  hands  of  the  present 
owners  to  pay  the  mortgage  debt  due  to  Sarah  Wop- 
ling  ton,  and  which  is  still  existing  as  a  charge  on  the 
property  devised  to  them. 

It  is  not  disputed  that  Nathaniel  Sulky  had  full  no- 
tice of  the  contents  of  the  will  of  Richard  Sulley ; 
and  the  first  question  is,  whether  he  was  bound  to  see 
to  the  application  of  the  purchase-money,  and  to  take 
card  that  the  purchase-money  was  applied  in  payment 
of  the  mortgage  debt  to  Sarah  Waplington9  as  far  as  it 
could  extend,  and  whether,  in  default  thereof,  the  pro* 
perty  did  not  remain  liable  to  be  applied  in  discharge 
of  the  same,  at  the  instance  of  the  devisees.  If  these 
questions  should  be  determined  in  the  affirmative,  then 
arises  another  question,  viz.  how  far  the  rights  of  the 
Plaintiffs  are  affected  by  the  lapse  of  time. 

I  shall  first  consider  how  this  case  would  stand,  if  the 
will  of  the  testator  had  created  a  clear  trust,  instead  of 
a  charge  for  the  payment  of  these  sums,  and  then  con- 
sider how  the  case  is  affected  by  reason  of  the  will 
having  charged  these  debts  on  the  property  devised,  in- 
stead of  having  created  a  trust  for  their  payment  It 
is  quite  settled,  that  land  devised  to  executors,  subject 
to  a  general  charge  of  debts,  or  in  trust  to  pay  debts 

generally, 


598  CASES  IN  CHANCERY. 

1864.  generally,  will  enable  the  executors  to  sell  and  make 
a  good  title  to  the  land,  and  that  a  purchaser  will  not 
be  bound  to  see  to  the  application  of  the  purchase- 
money.  Authorities  for  this  proposition  are  numerous, 
and  need  not  be  referred  to.  It  is  also  settled,  that  if 
the  trust  be  for  the  payment  of  specified  or  scheduled 
debts,  in  these  cases  the  purchaser  is  bound  to  see  to 
the  application  of  the  purchase-money.  So,  when  the 
trust  is  for  the  payment  of  legacies  simply,  not  including 
debts,  the  purchaser  is  bound  to  see  to  the  application 
of  the  purchase-money,  because  the  legacies  are  speci- 
fied as  distinctly  as  scheduled  debts;  but  if  the  trust  be 
for  the  payment  of  both  debts  and  legacies  generally, 
then  the  purchaser  is  not  bound  to  see  to  the  application 
of  the  purchase-money  in  the  payment  of  these  lega- 
cies, though  they  are  specified,  because  to  do  so  would 
involve  him  in  the  necessity  of  seeing  to  the  due  appli- 
cation of  the  purchase-money  in  the  payment  of  the 
debts  generally,  that  is,  to  see  to  the  due  performance  of 
an  unlimited  and  undefined  trust.  This  is  decided  by 
Rogers  v.  SkiMcorne(a),  and  several  other  cases. 

Here  the  trust,  assuming  it  to  be  one,  is  to  pay 
200/.  owing  to  Mrs.  Sarah  Waplington,  two  legacies  of 
20/.  each,  and  two  sets  of  legacies  in  favour  of  two 
classes  of  legatees,  and  then  to  pay  debts,  and  funeral 
and  testamentary  expenses  generally.  But  for  the  par- 
ticular mention  of  the  debt  to  Sarah  Waplington,  no 
question  could  have  arisen,  but  that  the  purchaser 
would  not  have  been  bound  to  see  to  the  application  of 
the  purchase  money.  The  question  is,  whether  the 
mention  of  this  debt  creates  any  difference.  It  is  to  be 
observed,  that  no  priority  is  given  to  this  debt  over  the 
other  debts  of  the  testator;  it  is,  in  truth,  nothing  more 

than 
(a)  Ambler,  188. 
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than  this,  a  direction  to  pay  a  particular  debt  and  all 
the  other  debts  of  the  testator. 

I  am  of  opinion  that  the  enumeration,  by  the  tes- 
tator, of  one  or  more  debts,  coupled  with  the  direction 
to  pay  all  the  rest  of  his  debts,  will  not  make  it  neces- 
sary for  the  purchaser  to  see  that  these  particular  debts 
are 
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V, 
LOWATER. 


In  the  absence  of  any  priority  given  by  the  testator 
to  this  debt  over  the  others,  the  trust  is  equally  for  the 
benefit  of  all  the  creditors ;  and  to  hold  that  the  pur- 
chaser must  see  that  this  one  is  paid,  without  seeing 
that  ail  others  are  paid,  would  be,  in  effect,  to  give  a 
preference  to  one  cestui  que  trust  over  the  others,  and 
to  hold,  that  the  purchaser  was  bound  to  see  to  the  per- 
formance of  a  part  only  of  one  simple  and  indivisible 
trust,  disregarding  whether  the  rest  of  it  be  performed 
or  not.  For  this  proposition  no  authority  was,  or,  as  I 
believe,  could  be  cited  to  me.  If  this  be  not  so,  it 
would  follow,  that  the  purchaser  would,  in  this  case,  if 
at  all,  be  required  to  see  to  the  performance  of  the 
whole  trust  for  the  payment  of  the  debts  of  the  testator, 
generally,  which  no  purchaser  is  required  to  do.  If, 
therefore,  the  suit  were  at  the  instance  of  Sarah  Wap- 
lington  herself,  it  would  appear  to  me  to  be  inconsistent 
with  the  principles  upon  which  these  cases  have  been 
decided,  to  hold,  that  the  purchaser  was  bound  to  see 
that  the  money  had  been  applied  in  payment  of  this 
debt.     But  this  is  not  a  suit  on  her  behalf. 


The  interest  of  the  Plaintiffs  is  not  that  of  creditors; 
they  are  entitled  to  no  part  of  this  debt;  their  interest 
in  respect  of  it,  under  the  will,  is  the  interest  of  lega- 
tees: the  estate  originally  liable  to  pay  the  debt  is  de- 
vised 
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vised  to  them,  and  so  far  as  that  estate  goes,  they  are 
debtors;  but  the  testator  has,  in  substance,  created  a 
charge  in  their  favour,  in  another  property,  to  the  ex- 
tent of  that  debt,  in  order  to  enable  them  to  take  the 
devised  estate  exonerated  from  all  incumbrances.  Their 
interest  in  this  charge,  as  distinguished  from  the  interest 
of  the  creditor,  is  clear  and  distinct;  the  will  gave 
Sarah  Waplington  nothing  by  the  special  mention  of 
her  debts,  the  general  charge  of  debts  alone  gave  her 
as  complete  a  charge  on  the  property  devised,  as  was 
given  by  the  particular  mention  of  her  debt,  uncoupled 
with  any  direction  that  it  was  to  have  priority  over  the 
other  debts  of  the  testator.  The  Plaintiffs,  practically, 
could  claim  no  interest  until  all  debts  were  paid.  If 
the  personal  estate  had  been  insufficient,  and  if  the 
produce  of  this  estate  had  been  exhausted  in  payment 
of  Sarah  Waplington  8  debts,  the  other  creditors  would 
have  been  entitled  to  stand  in  her  place,  as  against  the 
estate  devised  to  the  Plaintiffs.  The  right  of  the  Plain- 
tiffs to  have  this  purchase-money  applied  in  payment 
or  reduction  of  Sarah  Waplingtoris  debt  could  not 
have  been  made  available,  unless  the  produce  of  the 
Sandfield  property  had  been  sufficient,  after  the  personal 
estate  had  been  exhausted,  to  pay  the  other  debts  of 
the  testator,  together  with  his  funeral  and  testamentary 
expenses. 


Without,  therefore,  deciding  what  rights  Sarah  Wap- 
lington might  have  bad  in  case  the  estate  mortgaged 
to  her  had  been  insufficient  to  discharge  her  debt,  it 
appears  to  me,  that  to  require  the  purchaser  to  see  that 
the  rights  of  the  Plaintiffs  were  duly  regarded,  in  the 
application  of  the  purchase- money  of  the  Sandfield 
messuages,  would  have  involved  him  in  the  necessity 
of  seeing  that  a  general  and   unlimited   trust  for  the 

payment 
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payment  of  debts  had  been  duly  performed,  which  no        1854. 
purchaser  can  be  required  to  do. 


I  have  next  to  consider  whether  this  case  is  varied 
by  the  circumstance  that  the  devise  is  not  a  trust  for 
the  payment  of  debts,  but  merely  a  charge  of  such 
deficiency  as  the  personal  estate  shall  be  insufficient  to 
pay.  The  case  of  Doe  d.  Jones  v.  Hughes  (a)  is  relied 
upon  to  show,  that  the  executor  could  not  make  a  good 
title  to  sell,  and  had  no  authority  to  sell  vested  in  him. 
I  find  it  difficult  to  reconcile  the  decision  in  that  case 
with  the  numerous  authorities  to  be  found  on  this  sub- 
ject in  Chancery;  amongst  which  I  may  refer  to  Ball 
v.  Harris  (6),  where  Lord  Cottenham  observes,  that  a 
charge  of  debts  is  equivalent  to  a  trust  to  sell  so  much 
as  may  be  sufficient  to  pay  them;  Forbes  v.  Peacock(c)9 
which,  on  this  point,  is  not  affected  by  the  reversal 
of  the  decision  (d);  and  to  the  case  of  Gosling  v. 
Carter  (e). 

Before  the  case  in  the  Exchequer,  I  had  considered 
the  law  to  be,  that  a  charge  of  debts  on  an  estate  de- 
vised gave  the  executors  an  implied  power  of  sale,  be- 
cause, to  use  the  expression  of  Sir  J.  Leach  in  Bentham 
v.  Wiltshire  (/),  the  power  to  sell  is  "  implied,  from 
the  produce  being  to  pass  through  their  hand  in  the 
execution  of  their  office,  as  in  the  payment  of  debts  or 
of  legacies."  I  am  of  opinion,  therefore,  that  a  good 
title  was  made  to  the  purchaser,  Nathaniel  Sulley, 
and  that  the  Defendants  claiming  under  him  are  en- 
titled to  hold  it,  discharged  from  all  claim  in  favour 

of 


(a)  6  Eich.  223.  (</)  1  Phillips,  717. 

(6)  4  Myl.  $  Cr.  264.  (e)  1  Coll.  644. 

(c)  12  Am.  541.  (/)  4  Madd.  49. 


Robin  ion 

v. 
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of  the  Plaintiffs,  and  that  this  bill  must  be  dismissed, 
with  costs. 


Note.— Affirmed  by  the  Lords  Justices,  April  27, 1854. 


Jan.  20,  21. 

Husband  and 
wife  cove- 
nanted to  vest 
in  the  trustees 
of  their  settle- 
ment, upon  the 
trusts  thereof, 
"  all  property 
which  should 
come  to  her 
absolutely,  and 
not  bound 
by  any  trust 
or  provision, 
otherwise  than 
for  her  absolute 
use."    Held, 
that  property 
bequeathed  to 
her  "  for  her 
separate  use 
absolutely  " 
was  bound  by 
the  covenant. 

Held,  se- 
condly, that 
leaseholds  and 
chattels  bound 
by  the  cove- 
nant were  to 
be  enjoyed  in 
specie  and  un- 
converted. 


MILFORD  v.  PEILE. 

X>  Y  the  settlement  made  on  the  marriage  of  Frederick 
-*-*  Milford  and  Frances  H.  Lewis,  in  1848,  (after  re- 
citing that "  on  the  treaty  for  the  said  intended  marriage, 
it  was  agreed  that  all  property,  exceeding  100/.  in  value 
at  any  one  time,  which  the  said  Frances  H.  Lewis  might 
thereafter  derive  from  Thomas  L.  Lewis  (her  father), 
and  which  should  not  have  been  otherwise  settled  by  him, 
should  be  settled  in  manner  hereinafter  expressed,")  a 
sum  of  10,000/.  consols  was  assigned  to  trustees,  in  trust 
for  the  intended  husband  and  wife,  and  after  their  death 
for  the  issue  of  the  marriage. 


And  Frederick  Milford  and  Frances  H.  Lewis  thereby 
covenanted,  that  in  case  any  real  or  personal  estate,  to 
the  amount  or  of  the  value  of  100/.,  should  at  any  time 
or  times,  during  the  joint  lives  of  the  said  Frederick 
Milford  and  Frances  H.  Lewis,  "  by  gift,  devise,  bequest, 
or  intestacy,  from  or  of  the  said  Thomas  L.  Lewis  (her 
father),  come  to  or  devolve  on  her,  Frances  H.  Lewis, 
absolutely,  and  not  bound  by  any  trust  or  provision, 
otherwise  than  for  her  absolute  use,"  then  and  in  every 
such  case  the  same  real  and  personal  estate  should  by 
such  acts,  deeds,  transfers  and  assurances  as  should  be 

necessary 
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necessary  for  the  purpose  and  at  the  cost  of  such  estate 
be  duly  vested  in  the  trustees  for  the  time  being,  &c, 
and  be  held  upon  and  for  such  trusts,  intents  and  pur- 
poses, and  with,  under  and  subject  to  such  powers,  pro- 
visos and  declarations  (as  far  as  the  nature  of  the  property 
would  admit),  as  were  thereby  declared  of  the  property 
thereby  assigned. 

The  marriage  took  effect  and  there  was  issue  thereof 
three  children. 

Thomas  L.  Lewis,  by  his  will,  dated  in  1852,  gave  "a 
leasehold  house  and  some  furniture  and  other  chattels 
to  trustees,  in  trust  for  his  daughter  Frances  H.  Milford, 
for  her  sole  and  separate  use,  absolutely."  And  he  gave 
his  plate  in  trust  for  her  for  life,  for  her  separate  use, 
with  remainder  as  she  should  appoint,  and  in  default  to 
her  children. 

Mrs.  Milford,  by  this  bill,  prayed  a  declaration,  that 
the  leasehold  premises,  &c,  were  not  subject  to  the 
covenant,  or  if  so,  that  the  same  might  be  assigned  to 
the  trustees  of  the  settlement,  and  be  enjoyed  in  specie 
by  the  parties  entitled  thereto  in  succession. 

Mr.  C  C.  Barber.  The  leasehold  property  is  given  to 
Mrs.  Milford  "for  her  sole  and  separate  use,  absolutely," 
and  therefore  does  not  come  within  the  meaning  of  this 
covenant  to  settle,  for,  by  the  will,  it  was  already  settled 
by  her  father.  The  recital  also  shows,  that  it  was  the 
intention  to  settle  that  only  which  might  not  otherwise 
have  been  settled  by  him.  The  parties  could  not  have 
contemplated  the  settlement  of  any  property  which  was 
already  vested  in  trustees  by  the  father,  and  the  trans- 
ferring of  it  from  the  trustees' of  the  father's  will  to  those 

of 
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of  the  marriage  settlement  This  property,  therefore,  is 
not  bound;  Tawney  v.  Ward  (a)  ;  Douglas  v.  Con- 
greve(b);  Tracers  v.  Travers(c);  Drury  v.  Scott  (d). 

But  if  it  comes  within  the  covenant,  then  Mrs.  Mil- 
ford  is  entitled  to  the  enjoyment  of  it  in  specie.  There 
is  nothing  in  the  settlement  which  points  to  the  sale  or 
conversion  of  any  property ;  on  the  contrary,  it  is  to  be 
vested  in  the  trustees  and  held  by  them,  subject  to  the 
trusts  of  the  consols  thereby  assigned,  "  as  far  as  the 
nature  of  the  property  will  admit/1 

Mr.  Chapman,  control. 

Mr.  Fane,  for  trustees. 

The  Master  of  the  Rolls  was  of  opinion,  that  the 
leaseholds,  &c,  were  bound ;  for  the  covenant  of  the 
husband  bound  all  the  property  which  came  to  him  in 
right  of  his  wife,  and  the  wife's  covenant  ail  property 
which  came  to  her  for  her  separate  use  absolutely,  by 
which  means  alone,  she,  as  a  married  woman,  could 
acquire  the  free  and  uncontroled  enjoyment  of  it  He 
thought  that  this  construction  was  not  varied  by  the 
recital,  but  reserved  his  judgment  as  to  the  question 
of  conversion. 


January  21.  The  MASTER  of  the  ROLLS. 

I  have  looked  through  the  settlement  and  I  can  find 
no  trust  for  conversion. 


(a)  1  Beav.  563. 
(6)  1  Keen,  410. 


(c)  2  Beav.  179. 
(<i)4  Y.$C.  264. 


Note.— See  Butcher  v.  Butcher,  14  Beav.  222  ;  Es  parte  Blake, 
In  re  London  Dock  Company,  16  Beav.  463. 


CASES  IN  CHANCERY. 


LEIGH  t;.  LEIGH. 

Jan.  23,  24. 
npHE  testatrix,  by  her  will,  dated  in  1833,  gave  two-  Beouestto 
-*-      sevenths  of  the  residue  of  her  personal  estate  to     jJ^r^e' 
three  trustees  for  Henry  Leigh  for  life,  and  after  his  death  to  "all 
decease,  as  follows : — "  In  trust  for,  and  I  do  hereby  born  ^dren 
give  and  bequeath  the  same  unto  all  the  present  born  ofA-B'„ 
children  of  the  said  Henry  Leigh,  their  executors  and  of  them  died 
administrators,  equally  to   be   divided  between  them,  j^^t?6 

share  and  share  alike/'  will  and  the 

death  of  the 
testatrix. 
At  the  date  of  the  will  Henry  Leigh  had  four  children,  Held,  that  his 

viz.  the  three  Plaintiffs  and  Barnabas  Leigh,  who  died  iap8e>  tut  that 

in  1837,  in  the  life  of  the  testatrix.  *he  teqwjst, 

being  to  a 
class,  the 

In  1838,  the  testatrix  made  a  codicil  to  her  will,  J^**8 
whereby  she  revoked  the  appointment  of  the  three  per-  amongst  those 
sons  named  in  her  will  as  her  trustees  and  executors,  the°tertaSL. 
and  she  appointed  two  of  them  and  another  person  to 
be  trustees  and  eycutors,  and  gave  to  them  her  resi- 
duary estate,  upon  the  same  trusts  upon  which  the  same 
residuary  estate  was  so  given  and  bequeathed  in  and  by 
her  will. 


The  testatrix  died  in  1843,  and  Henry  Leigh  died  in 
1853;  and  the  question  now  was,  whether  the  one- 
fourth  share  intended  for  Barnabas  Leigh  had  lapsed, 
by  his  death  in  the  lifetime  of  the  testatrix,  or  was 
divisible  amongst  the  Plaintiffs,  as  the  surviving 
children. 

Mr.  Lloyd  and  Mr.  Hobhouse,  for  the  Plaintiffs.  This 

is 
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is  a  gift  to  a  class  and  not  to  individuals,  and  therefore 
there  can  be  no  lapse,  for  those  persons  take  who  answer 
the  description  at  the  death  of  the  testatrix.  The  only 
peculiarity  is,  that  the  class  of  "  present  born  children  " 
was  capable  of  diminution,  but  not  of  increase,  and  it  is 
therefore  necessary  to  fix  its  minimum  limit  at  the  time 
when  the  will  came  into  operation. 


But,  secondly,  the  codicil  of  1838,  made  after  Bar- 
nabas $  death,  limits  the  class  to  those  then  living,  and 
excludes  Barnabas,  who,  as  the  testatrix  must  have 
known,  was  then  dead.  The  Plaintiffs  therefore  take 
the  whole,  and  there  is  no  lapse.  They  cited  Viner  v~ 
Francis  (a) ;  Francis  v.  Collier  (ft) ;  Lee  v.  Pain  (c) ; 
Shaw  v.  Mc  Mahon  (d) ;  1  Roper  on  Leg.  (e). 


Mr/  Goodeve,  for  the  next  of  kin  of  the  testatrix. 
There  is  a  lapse  as  to  one-fourth  of  the  bequest ;  the 
testatrix,  no  doubt,  as  the  Plaintiffs  contend,  knew 
the  state  of  the  family,  or  the  different  families,  and  how 
far  the  forms  of  expression  she  used  would  carry  out  her 
intention.  I  adopt  that  view  of  the  case.  But  a  gift 
to  "present  born  children"  is  a  gift  to  the  children 
then  born  individually,  in  the  same  way  as  if  she  had 
used  their  individual  names.  In  all  the  cases  relied 
upon  by  the  Plaintiffs,  the  gift  was  to  children  gene- 
rally, and  not  limited,  as  in  this  case.  It  was  so  in 
the  case  of  Viner  v.  Francis,  the  gift  being  to  the 
children  of  a  deceased  sister  generally;  and  that  case, 
moreover,  is  inconsistent  with  the  case  of  Martin  v. 
Wilson  (/). 

Mr. 


(a)  2  Cox,  190;  2  Bro.  C.  C. 
658. 
(6)  4  Russ.  331. 
(c)  4  Hare,  225. 


(d)4Dr.$  War.  431. 
(e)  Page  487. 
( f)  3  Bro.  C.  C.  324. 
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Mr.  Welford  and  Mr.  Baggallay,  for  other  next  of 
kin  of  the  testatrix,  cited  Bain  v.  Lescher  {a)  ;  Acker- 
man  v.  Burrows  (4). 

The  Master  of  the  Rolls. 

When  a  legacy  is  given  to  a  class  of  persons,  that 
class  is  to  be  ascertained  at  the  time  of  distribution. 
The  question  is,  whether  this  is  a  gift  to  a  class  or  to 
specified  individuals.  If  Martin  v.  Wilson  (c)  is  to 
govern  this  case,  I  roust  decide  for  an  intestacy,  but  I 
am  disposed  to  follow  Viner  v,  Francis,  which  has 
always  been  considered  as  a  governing  case.  What  I 
have  to  look  at  is,  whether  this  is  a  gift  to  a  class 
or  not.  It  is  a  gift  "  unto  ail  the  present  born  children" 
of  Henry  Leigh.  Now  the  expression  "present  born 
children"  is  a  mere  description  of  the  class,  and  is 
similar  to  a  bequest  to  all  the  male  or  female  children 
of  an  individual;  in  which  case,  the  persons  fulfilling 
those  conditions  at  the  time  when  payment  was  to 
be  made  would  take.  I  am  of  opinion  that  the  cir- 
cumstance that  this  class  was  not  liable  to  fluctuation 
by  addition,  but  only  by  diminution,  does  not  alter  the 
conclusion  to  be  come  to  from  the  circumstance  of  its 
being  given  to  a  class.  I  think  the  three  children 
who  survived  the  testatrix,  and  who  were  the  "  present 
born  children"  at  the  time  when  the  gift  took  effect, 
are  entitled  to  the  whole  of  the  legacy. 

Bain  v.  Lescher  (a)  is  distinguishable,  because  there 
it  was  a  gift  to  specified  individuals,  in  which  case  it 

would 
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(a)  11  Sim.  397.     (b)  3  Vet.  $  B.  54.      (c)  3  Bro.  C.  C  324. 
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1864. 


would  lapse,  in  the  event  of  death  of  a  legatee  in  the 
testator's  lifetime. 

I  do  not  determine  this  case  on  the  second  point 
argued,  but  am  of  opinion,  on  the  construction  of  the 
original  gift,  that  the  three  Plaintiffs  are  entitled. 


January  28. 
February  9. 

The  settlement 
of  a  solicitor '■ 
bill  by  the 
client  for  a 
fixed  sum  is 
valid,  and  will 
not  be  dis- 
turbed by  the 
Court,  when 
it  has  been 
entered  into 
fairly,  and 
with  proper 
knowledge  on 
both  sides. 
Several 
years  after  a 
solicitor  had 
ceased  to  act 
for  his  client, 
an  agreement 
was  entered 
into  between 


STEDMAN  v.  COLLETT. 

HP  HE  object  of  this  suit  was  to  obtain  the  benefit  of 
an  agreement,  entered  into  between  the  Plaintiff 
and  Defendant,  on  the  10th  of  December,  1844,  for  pay- 
ment by  the  Defendant,  upon  a  particular  event,  to  the 
Plaintiff,  of  a  fixed  sum,  for  his  services  as  solicitor  of 
the  Defendant. 

The  circumstances  under  which  this  agreement  was 
entered  into  were  as  follows : — The  will  of  the  testator, 
Edward  Smit A,  contained  an  ultimate  limitation  in  favour 
of  his  next  of  kin ;  and  on  the  failure  of  the  prior  limi- 
tations, Mr.  George  Maule,  the  solicitor  of  the  Treasury, 
in  1825,  on  behalf  of  the  Crown,  obtained  letters  of 
administration  to  the  testator,  on  the  supposition  that 
no  next  of  kin  existed.     There  was  a  considerable  sum 


them,  for  the 

delivery  up  of  in  Court,  arising  from  the  estate,  to  which  several  per- 

io™e?I^    sons  laid  claim  as  next  of  kin.     Amongst  them  the 
papers,  in  con-  ° 

sideration  of  a  Defendant, 

fixed  sum  to 
be  paid  to  the 

solicitor  when  the  Court  of  Chancery  should  declare  that  he  was  one  of  the  next  of 
kin  of  E.  S.  and  entitled  to  a  fund  in  Court.  No  bill  was  delivered,  and  five  years 
afterwards  the  right  of  the  client  was  established.  Held,  that  the  agreement  was  valid, 
there  having  been  no  fraud  or  undue  pressure,  the  client  having  had  the  full  benefit 
of  the  agreement,  and  it  being  impossible  to  replace  the  parties  in  their  original  position. 
A  husband  agreed  to  pay  a  sum  of  money,  on  "  his"  being  held  next  of  kin  of 
A.  B.  and  entitled  to  his  property.  The  wife  was  and  claimed  to  be  such  next  of  kin. 
The  husband  having  succeeded  in  right  of  his  wife,  the  Court  held,  that  there  was  an 
error  and  mistake  in  the  agreement,  which  ought  to  be  rectified,  and  decreed  the  hus- 
band to  make  the  payment. 
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Defendant,  Mr.  Collett,  in  right  of  his  wife,  claimed  the        1854. 
fund,  or  part  of  it,  as  next  of  kin. 

In  April,  1836,  Collett  employed  the  Plaintiff  Sted- 
man  as  his  solicitor,  in  attending  to  and  investigating 
the  claims  made  by  the  other  claimants  in  the  Master's 
office,  in  a  cause  of  Turner  v.  Maule,  instituted  for  the 
above-mentioned  object,  and  to  preparing  the  way  for 
the  establishment  of  the  Defendants  claim,  by  getting 
up  evidence  for  that  purpose.  This  employment  con- 
tinued until  December,  1836,  when  the  Plaintiff  refused 
to  continue  to  act  for  the  Defendant,  unless  he  could 
be  supplied  with  funds,  which  the  Defendant  was  then 
unable  to  do.  It  was  not  denied,  that  at  this  time, 
something  was  due  from  the  Defendant  to  the  Plaintiff; 
and  although  the  Plaintiff  now  alleged,  that  after  this 
lapse  of  time,  he  was  wholly  unable  to  make  out  any 
account  of  what  was  due  to  him,  still  it  was  not  dis- 
puted, that  10Z.  was  paid  to  a  former  solicitor  for  the 
delivery  up  of  the  papers  of  the  Defendant,  and  that 
the  expense  of  one  journey,  at  least,  of  the  Defendant, 
in  company  with  a  clerk  of  the  Plaintiff's,  occupying 
several  days,  to  search  parish  registers,  was  paid  by  the 
Plaintiff. 

No  bill  of  costs  was,  however,  made  out  or  delivered 
to  the  Defendant  at  that  time,  probably  in  consequence 
of  his  poverty,  nor  was  any  asked  for  by  him,  and  no 
demand  of  payment  was  made  by  the  Plaintiff.  From 
this  time  (December,  1836)  the  whole  matter  slept,  and 
the  papers  remained  in  the  Plaintiff's  possession  until 
the  latter  end  of  the  year  1844  (eight  years  after  the 
employment  had  ceased,  and  when  the  right  to  enforce 
payment  had  been  lost).  At  this  time,  the  Plaintiff 
being  engaged  in  changing  his  offices,  employed  the 
Defendant  in  removing  his  papers  to  the  new  office. 

VOL.  XVII.  r  r  In 
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1854.  1°  the  course  of  doing  bo,  the  Defendant  recognized 
his  own  papers,  and  thereupon  he  applied  to  the  Plain- 
tiff to  have  them  delivered  up  to  him,  as  he  still  intended 
to  prosecute  his  claim.  The  Plaintiff  said  he  would 
look  at  them  and  consider  the  matter,  and  desired 'the 
Defendant  to  come  on  the  following  day.  On  the  fol- 
lowing day,  the  Plaintiff  produced  to  the  Defendant  the 
agreement  in  question,  and  said  that  he  would  deliver 
up  the  papers  if  the  Defendant  would  execute  it  The 
agreement  was  read  by  and  fully  explained  to,  and  un- 
derstood by  the  Defendant,  who  thereupon  executed  it 
and  received  his  papers.  The  Plaintiff,  at  the  same 
time,  paid  the  Defendant  for  the  work  he  bad  done, 
deducting  15*.  for  the  expense  of  the  agreement. 

The  agreement,  dated  the  10th  of  December,  1844, 
after  reciting  that  the  Defendant  (throughout  the  agree- 
ment called  William  Collett)  was  justly  and  truly  in- 
debted to  the  Plaintiff  in  the  sum  of  2002.,  for  business 
done  by  the  Plaintiff,  as  solicitor  for  the  Defend- 
ant, in  the  suit  of  Nye  v.  Maule,  and  certain  proceed- 
ings in  the  Ecclesiastical  Court,  and  for  other  busi- 
ness in  his  professional  character,  as  the  Defendant 
admitted,  and  that  it  had  been  expressly  stipulated  and 
agreed,  that  no  bill  of  costs,  &c,  should  at  any  time 
thereafter  be  required  by  the  Defendant,  but  that  the 
said  sum  of  200Z.  should  be  fixed  and  stipulated  to  be 
in  lieu  and  full  discharge  of  all  bills  of  costs  and  other 
claims  and  demands  of  the  Plaintiff;  and  reciting  that 
the  Plaintiff  had  agreed  to  deliver,  and  in  pursuance  of 
such  agreement  had  delivered  up  to  the  Defendant,  the 
documents  and  papers  upon  which  he  had  a  lien,  upon 
the  terms  and  conditions  thereinafter  mentioned,  it  was 
witnessed,  that  the  Defendant,  in  consideration  of  the 
premises,  agreed,  when  and  so  soon  as  the  Court  of 
Chancery  should  declare  "  that  he  was  the  next  of  kin 

of 
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of  Edward  Smith  and  Sarah  Hyatt,  and  as  such  entitled  1854. 
to  the  sums  of  money,  stocks  and  securities  stand- 
ing in  the  name  of  the  Accountant-General,  in  trust  in 
the  cause  of  Nye  v.  Maule,  or  to  any  part  thereof,  he 
the  Defendant  would  pay  the  Plaintiff  the  sum  of  200/., 
and  interest  thereon,  at  5/.  per  cent.,  from  the  date  of 
the  agreement,  and  all  sums  necessary  for  effecting  and 
keeping  up  an  assurance  on  the  life  of  the  Defendant." 
And  the  Plaintiff  covenanted,  that  uutil  the  Defendant 
should  be  declared  the  next  of  kin  of  Edward  Smith 
and  Sarah  Hyatt,  and  as  such  entitled  to  the  several 
sums  of  money,  &c.  or  to  such  part  thereof  as  would 
be  sufficient  to  pay  the  200/.,  &c,  he  would  not  sue 
the  Defendant  for  the  said  debt,  &c,  or  any  other  claim 
or  demand  of  the  Plaintiff  against  him,  up  to  the  date 
of  the  agreement 

In  April,  1846,  Collett  and  wife,  and  others,  took 
out  certain  letters  of  administration,  and  in  February, 
1847,  instituted  a  suit  against  Mr.  Maule  and  the  Attor- 
ney-General, to  establish  the  right  of  Mrs.  Collett  and 
others  to  the  testator's  personal  estate.  In  1849,  their 
light  was  established,  and  considerable  sums  were,  pre- 
vious to  1863,  paid  out  to  them. 

The  Defendant  having  refused  to  pay  the  200/.,  &c, 
the  Plaintiff  filed  his  bill  to  have  the  declaration  of  the 
Court,  that  it  was  the  intention  of  the  agreement  of  the 
10th  of  December,  1844,  that  the  money,  thereby  made 
payable  by  the  Defendant,  should  become  payable, 
when  the  Court  should  declare  Sarah  Collett  entitled  to 
any  part  of  the  moneys  in  trust  in  the  cause  of  Nye  v. 
Maule,  and  should  order  payment  thereof  to  her,  or  to 
the  Defendant  in  her  right,  and  praying  an  account  and 
a  lien  on  the  stocks,  &c.  in  which  the  money  so  paid  out 
to  Sarah  Collett,  or  the  Defendant,  were  invested. 

r  r  2  Mr. 
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Mr.  Roupell  and  Mr.  T.  H.  Terrell,  for  the  Plaintiff, 
contended,  that  the  agreement  was  entered  into  bona 
fide,  and  with  perfect  knowledge,  on  both  sides,  of  the 
circumstances  under  which  the  arrangement  was  made ; 
that  there  was  neither  pressure  nor  advantage  taken  of 
the  Defendant,  who  was  conversant  with  legal  matters, 
and  perfectly  competent,  in  point  of  information,  to  pro- 
tect himself  in  such  a  case;  that  the  agreement,  there- 
fore, was  valid ;  In  re  Whit  combe  (a).  That  it  was  no  ob- 
jection to  such  an  agreement,  that  it  was  for  the  payment 
qf  a  fixed  sum  at  a  future  time,  and  without  the  deli- 
very of  a  bill;  that  the  event  on  which  it  was  pay- 
able was  contingent,  and  nothing  might  have  ever  have 
become  payable  ;  that  the  Plaintiff  had  a  right  to  refuse 
to  give  up  the  papers  until  payment  of  or  security 
for  his  costs,  and  that  the  special  agreement  precluded 
taxation  until  set  aside  by  suit;  In  re  Whitcombe(a); 
Re  Eyre  (b). 


Mr.  R.  Palmer  and  Mr.  H.  C.  Ward,  for  the  Defend- 
ant, contended,  that  even  if  the  agreement  were  valid, 
the  Defendant  could  not  support  any  claim  upon  it,  as, 
according  to  its  fair  and  literal  construction,  the  event 
had  not  arisen  upon  which  the  payment  was  to  be  made, 
namely,  the  declaration  by  the  Court  that  the  Defendant 
was  the  next  of  kin  of  Edwar d  Smith  and  Sarah  Hyatt, 
and  as  such  entitled  to  the  fund,  no  such  declaration 
having  been  made,  or  ever  capable  of  being  made.  That 
the  agreement,  however,  was  invalid,  on  the  ground  of 
pressure,  of  want  of  information  on  the  part  of  the  De- 
fendant, a  fixed  sum  being  stipulated  on  by  a  solicitor 
for  his  costs,  without  the  delivery  of  any  bill,  and 
payable  at  a  future  time;  Wood  v.  Downes(c).     They 

argued 


(a)  8  Bcav.  140. 


(6)  10  Beav.  569.  (c)  18  Ves.  120. 
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argued  that  at  all  events,  the  Defendant  was  entitled  to 
have  a  bill  of  costs  delivered  and  taxed  in  the  ordinary 
way ;  Ex  parte  Bass,  re  Stephen(a). 

Mr.  JRoupell,  in  reply.  The  case  of  lie  Smith,  <ex  parte 
Husband  (fi),  and  the  stat.  6  &  7  Vict.  c.  73,  were  also 
referred  to. 

The  Master  of  the  Rolls  observed,  that  one  ques- 
tion raised  by  the  bill  and  to  some  extent  at  the  Bar, 
was  as  to  the  construction  of  the  agreement,  and  admit- 
ting it  to  be  valid,  whether  it  was  an  agreement  by  the 
Defendant  to  pay  the  200Z.  in  the  event  which  had 
happened,  viz.  the  establishment  of  the  claim  of  the 
Defendant's  wife  to  the  fund,  and  not  of  the  claim  of 
the  Defendant  himself,  except  through  her.  That  this 
had  not  been  very  strongly  insisted  upon,  and  that  his 
opinion  was,  that  the  event  contemplated  by  the  agree- 
ment had  arisen;  and  that  assuming  the  document,  under 
the  circumstances  of  this  case,  to  be  a  valid  and  subsist- 
ing agreement,  the  Defendant  was  liable  to  pay  the 
Plaintiff  the  money  thereby  agreed  to  be  paid.  He 
would,  however,  reserve  the  point  as  to  the  validity 
of  the  agreement. 


The  Master  of  the  Rolls.  February  9. 

The  question  is,  whether  the  agreement  of  the  10th 
of  December,  1844,  can  now  be  enforced  against  the 
Defendant.  The  Plaintiff  claims  the  specific  perform- 
ance of  this  agreement  and  the  payment  of  the  money 
thereby  secured.  The  Defendant  denies  its  validity, 
but  offers  to  pay  what  is  due  to  the  Plaintiff  for  his 

costs, 
(a)  2  Phill.  562.  (6)  9  Beav.  182. 
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1854.       costs,  on  the  delivery  of  that  bill  and  on  its  being  taxed 
in  the  ordinary  way. 

Notwithstanding  some  difficulty  that  may  arise  from 
the  dicta  in  some  of  the  cases  referred  to  on  this  subject, 
I  am  of  opinion,  that  the  settlement  of  a  solicitor's  bill 
by  the  client  for  a  fixed  sum  is  valid,  and  will  not  be 
disturbed  by  this  Court,  where  it  has  been  entered  into 
fairly  and  with  proper  knowledge  on  both  sides.  Lord 
Langdale  so  decided  in  the  case  of  In  re  Whitcombe(a); 
and  also  held  in  Re  Eyre  (b),  that  an  agreement  as  to 
the  mode  by  which  a  solicitor  was  to  be  remunerated 
would  be  properly  taken  into  consideration  by  the  taxing 
Master,  and  I  have  myself  acted  on  this  principle  in  the 
case  of  In  re  Taylor  (c),  which  I  lately  decided. 

The  case  of  Ex  parte  Bass,  In  re  Stephen,  does  not 
appear  to  me  to  oppose  this  view  of  the  case.  In  that 
case,  a  large  sum  of  money  had  been  paid  to  solicitors, 
for  the  purpose  of  obtaining  papers  from  them  and  under 
an  agreement  that  this  should  finally  settle  all  matters  be- 
tween them.  Lord  Cottenham  ordered  the  bill  to  be  de- 
livered and  taxed ;  but  he  did  so,  not,  as  it  appears  to  me, 
on  the  ground  that  such  an  agreement  could  not,  under 
any  circumstances,  be  entered  into  between  a  solicitor 
and  his  client,  but  on  the  ground  that  the  agreement  in 
question  was,  in  fact,  extorted  by  pressure.  The  Lord 
Chancellor  seems  to  have  considered  that  the  agreement, 
in  that  case,  could  not  be  put  higher  than  payment  of  the 
bill ;  and  that  if  payment  had  been  extorted  by  such 
pressure,  the  client  who  had  paid  the  bill,  under  such  cir- 
cumstances, would  have  been  entitled  to  tax  it.  In  fact, 
in  that  case,  the  very  existence  of  the  company  seems 
to  have  depended  on  obtaining  possession  of  the  docu- 
ments 

(a)  8  Beav.  140.  (c)  Feb.  8, 1854,  post. 

(6)  10  Beav.  569. 
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meats  in  the  custody  of  the  solicitors  and  submitting  to        1854. 
their  terms. 

But  I  see  nothing  in  that  case  to  countenance  the 
opinion,  that  provided  the  transaction  be  open  and  fair 
and  without  pressure,  a  solicitor  and  his  client  may  not 
agree  that  a  fixed  sum  shall  be  paid  to  the  solicitor,  in 
liquidation  of  his  bill  of  costs,  even  though  that  bill  of 
costs  has  not  been  delivered,  and  even  though  the  object 
of  the  arrangement  is  to  enable  the  solicitor  to  escape 
the  trouble  of  making  out  his  bill. 

I  am  also  of  opinion,  that  the  circumstance  that  the 
money  is  to  be  paid  at  a  future  time  does  not  alter  the 
case,  or  make  it,  on  that  account  alone,  more  invalid, 
than  if  a  sum  of  money  had  been  paid  at  the  time.  I 
adopt  the  observation  of  Lord  Langdale  in  the  case  of 
Whitcombe  (a) : — "  An  agreement  like  this  between  a 
solicitor  and  client,  for  taking  a  fixed  sum  in  satisfaction 
for  all  demands  for  costs,  is  an  agreement  which  may  be 
perfectly  good ;  but  this  Court,  for  the  protection  of  par- 
ties,  looks  at  every  transaction  of  this  kind  with  great 
suspicion." 

Looking  at  this  transaction,  therefore,  with  great  sus- 
picion, I  proceed  to  consider,  whether  I  ought  to  act 
upon  and  enforce  it.  The  first  question  to  be  considered 
is,  was  it  obtained  by  pressure  on  the  client  ?  The  soli- 
citor refused  to  give  up  the  papers  unless  this  agreement 
was  signed ;  he  had  a  perfect  right  to  keep  the  papers 
until  his  bill  was  paid ;  and  on  the  other  hand,  the  client, 
the  Defendant,  might,  at  any  time,  have  taxed  the  Plain* 
tiff 's  bill,  and  have  obtained  possession  of  the  papers,  if 
he  had  been  in  a  position  to  pay  the  amount  found  due 
on  taxation.  I  am  of  opinion,  in  this  case,  that  the 
Defendant  has  not  made  out  such  a  case  of  pressure. 

That 
(a)  8  Beav.  p.  144. 
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1854.  That  he  required  the  papers  is  certain,  and  that  he  could 
not  prosecute  his  claim  without  them  is  probable;  and  he 
certainly  could  not,  without  a  considerable  outlay,  obtain 
new  ones,  if  he  failed  in  obtaining  these.  But  I  do  not 
find,  that  the  want  of  them  was  urgent,  or  that  the  De- 
fendant would  have  been  prejudiced  by  the  delay  in 
obtaining  them,  even  though  that  delay  should  have 
amounted  to  several  weeks  or  even  months.  The  success 
of  his  claim  did  not  depend  on  his  obtaining  immediate 
possession  of  them,  as  was  the  case  in  the  matter  of 
Stephens.  This  is  a  material  difference,  not  to  attend  to 
which  would  be,  in  many  cases,  to  defeat  the  value  of 
the  solicitor's  lien.  It  is  true,  that  the  Defendant  had 
no  professional  assistance  in  this  matter,  but  I  do  not 
find  that  he  was  ignorant  of  what  he  was  about.  He 
was  conversant  with  legal  matters,  he  understood  the 
agreement  fully ;  he  did  not  apply  for  further  time  to 
consider  the  matter,  he  believed,  and  stated  his  belief  at 
the  time,  that  the  bill  of  costs  could  not  amount  to  so 
large  a  sum.  But  admitting  such  to  be  the  case,  pro- 
vided the  disproportion  was  not  so  great  as  to  amount 
to  fraud,  I  am  not  prepared  to  say,  that  the  amount 
really  due  would  not  be  a  sufficient  consideration  to 
support  an  agreement  for  the  payment  of  a  larger  sum 
of  money,  depending  on  a  contingency  over  which  the 
solicitor  had  no  control,  which  possibly  might  never 
arise,  or  if  it  ever  did  arise,  would  probably  be  at  a  dis- 
tant period  of  time.  It  is  next  to  be  observed,  that  the 
Defendant  has  had  the  full  benefit  of  the  agreement ;  he 
obtained  the  papers,  he  prosecuted  his  claim  and  he 
succeeded. 

It  is  true,  that  there  is  frequently  a  great  difference 
between  directing  an  instrument  to  be  delivered  up  and 
compelling  the  parties  to  it  to  make  it  effectual ;  but  in 
the  view  I  take  of  this  case,  that  difference  does  not 

exist 
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exist  here.  If  I  am  right  in  the  construction  which  I,  1854. 
sitting  in  Equity,  put  on  this  agreement,  the  Plaintiff 
could  recover  upon  it  at  Law.  If  he  cannot,  it  must  be 
owing  to  the  use  of  an  accidental  expression  in  it,  which 
confessedly  was  not  intended  by  either  party,  at  the  time 
of  its  execution.  1  think,  therefore,  that  I  must  consider 
how  this  case  would  have  stood,  if  an  action  had  been 
brought  on  this  agreement,  and  the  Defendant  had  insti- 
tuted a  suit  to  set  it  aside  and  had  applied  for  an  injunc- 
tion to  restrain  the  prosecution  of  the  action.  If  that 
case  were  before  me,  I  should  have  to  consider,  whether 
I  could  restore  the  parties  to  it  to  the  position  in  which 
they  were  when  it  was  entered  into.  This  is  manifestly 
impossible ;  as  I  have  already  observed,  the  Defendant 
has  had  the  full  benefit  of  it,  and  cannot  restore  to  the 
Plaintiff  what  he  obtained  from  him.  The  lapse  of 
time  is  another  circumstance  in  favour  of  the  Plaintiff. 
It  is  true,  that  the  evidence  respecting  the  Plaintiff's 
books  and  the  record  kept  of  the  Defendant's  services 
is  so  unsatisfactory,  that  I  am  induced  to  believe,  that 
the  Plaintiff  would  have  found  it  extremely  difficult  to 
have  made  out  his  bill  of  costs  in  December,  1844;  still 
this  difficulty  must  be  increased  and  made  totally  in- 
superable after  the  lapse  of  nine  years,  and  some 
weight  is  to  be  given  to  this  consideration,  although  not 
to  the  extent  that  would  be  proper  in  an  ordinary  case, 
where  the  custody  of  previously  existing  vouchers  might 
reasonably  have  been  neglected  by  a  person  who  con- 
sidered the  matter  to  be  settled. 

In  addition  to  these  considerations,  I  am  not  satisfied 
that  the  Defendant  has  not  himself  had  the  benefit  of 
this  claim  of  the  Plaintiff,  in  the  sums  allowed  him  for 
expenses  by  his  co-claimants,  if  I  may  use  such  an 
expression.     On  this  point,  however,  the  evidence  is  too 

uncertain 
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uncertain  to  enable  me  to  come  to  any  conclusion  with- 
out further  inquiry :  these,  however,  are  minor  matters. 

I  am  of  opinion,  that  the  Plaintiff  is  entitled  to  the 
benefit  of  this  agreement,  on  the  grounds  I  have  already 
stated,  and  which  may  be  shortly  recapitulated  to  be 
these  : — that  it  does  not  appear  to  me  that  it  was  ob- 
tained by  fraud  or  by  undue  pressure:— that  the  Defend- 
ant has  had  the  full  benefit  of  it : — that  I  cannot  restore 
the  parties  to  the  position  they  were  in,  if  I  were  to  set 
it  aside,  or  to  refuse  to  act  upon  it : — and  that  if  I  left 
the  Plaintiff  to  his  remedy  at  law,  I  might  possibly  en- 
able the  Defendant  to  succeed  on  a  technical  point,  in  the 
wording  of  the  agreement,  which  confessedly  was  not  in- 
tended by  either  party  at  the  time  of  its  execution,  and 
which  does  not  appear  to  me  to  be  its  true  construction. 


The  result  is,  that  in  my  opinion,  the  Plaintiff  is  en- 
titled to  a  decree  for  specific  performance  of  the  agree- 
ment, and  payment  of  the  money  secured  by  it 

No  costs. 


In  re  MARKWELL's  Legacy. 

In  re  10  &  11  VICT.  c.  96. 
Jan.  30,  31.  jn  re  fi2  qEq  3>  c    1QL 

March  4. 

The  payment  JTTILLIAM  MARKWELL,  by  his  will,  dated 
der°the  Trustee  22nd  of  February,  1836,  gave  1,200/.  stock,  after 

Relief  Act,  ^  deatb  0f  ^  wjfe  jane  MarkweU,  to  the  clergy- 
pnor  to  the  °* 

Charitable  man, 

Trusts  Act, 

1853,  is  not  such  "  a  suit  or  matter  actually  pending"  as  to  relieve  a  party  from  the 
necessity  of  obtaining  the  assent  of  the  Commissioners  under  the  latter  act  to  a  subse- 
quent application. 
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man,  churchwardens  and  overseer  of  the  parish  of  Holy       1864. 
Island,  in  the  county  of  Northumberland,  and  others,  in      ^*-*-t 
trust  to  pay,  out  of  the  dividends  thereof,  two  guineas   Markwell'i 
yearly  to  the   minister  of  Holy  Island,  for  the  time      Legacy- 
being,  for  preaching  a  sermon  annually,  and  to  apply 
the  residue  towards  the  education  of  the  offspring  of 
certain  of  his  relatives  therein  named,  and  the  educa- 
tion of  as  many  poor  children  in  Holy  Island  as  the 
dividends  would  allow. 

The  testator's  widow  died  on  the  31st  of  July,  1851, 
and  on  the  28th  of  July,  1852,  the  surviving  executor 
of  the  will  (who  was  also  one  of  the  trustees  of  the 
charity  named  in  the  will),  paid  the  1,2007.  stock  into 
Court,  under  the  provisions  of  the  Trustee  Relief  Act 
(10  &  11  Vict.  c.  96).  Afterwards  (20th  of  August, 
1853),  the  "  Charitable  Trusts  Act,  1853,"  passed  ;  the 
17th  section  of  which  provides,  that  "  before  any  suit, 
petition  or  other  proceeding  (not  being  an  application 
in  any  suit  or  matter  actually  pending),  for  obtaining 
any  relief,  order  or  direction,  concerning  or  relating  to 
any  charity,  or  the  estate,"  &c.  shall  be  commenced, 
&c,  notice  shall  be  transmitted  to  the  Board  of  Com- 
missioners, who  may  authorize  it;  otherwise  no  suit, 
petition,  &c.  shall  be  entertained  by  the  Court. 

A  petition  was  presented  in  October,  1853,  by  the 
perpetual  curate  of  the  parish  of  Holy  Island,  and  the 
trustees,  under  the  52  Geo.  3,  c.  101  (Sir  Samuel  Ro- 
millys  Act),  praying  that  the  residue  of  the  dividends, 
after  payment  of  the  two  guineas,  might  be  applied  in 
increasing  the  efficiency  of  the  parish  school  (which  had 
been  established  in  1799,  by  public  subscription),  by 
the  payment  of  an  annual  stipend  to  the  master,  and 
the  outlay  of  part  in  the  purchase  of  hooks ;  the  off- 
spring of  the  testator's  relatives,  named  in  the  will,  to 

be 
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1854.       be  at  liberty  to  attend  the  school,  under  proper  regula- 

^^^^      tions ;  and  for  a  scheme. 
In  re 
Markwell's 
Legacy.  Mr.  Grenside,  for  the  Petitioners.    This  petition  is 

authorized  by  Sir  Samuel  Romillys  Act;  but  an  ob- 
jection has  been  taken  to  it,  on  the  ground  that  it  ought 
not  to  have  been  presented  without  the  consent  of  the 
Commissioners  of  Charitable  Trusts,  it  not  being  "  an 
application  in  any  suit  or  matter  actually  pending" 
within  the  exception  in  the  1 7th  section  of  the  Charit- 
able Trusts  Act  (16  &  17  Vict.  c.  137).  The  1,200/. 
stock  was  paid  into  Court,  by  the  surviving  executor 
and  trustee,  to  the  account  of  "  William  MarkwelVs 
Stock  Legacy ;"  and  it  is  said,  something  more  than 
mere  payment  into  Court  is  necessary  to  constitute  a 
lt  matter  pending."  But  the  whole  matter  had  been 
discussed  before  the  20th  of  August,  when  the  Charit- 
able Trusts  Act  passed  ;  it  had  been  agreed  that  a  peti- 
tion should  be  presented,  and  everything  had  been  com- 
pleted, except  the  presentation  of  the  petition,  which  was 
done  in  October.  Even  if  this  were  not  so,  the  case 
comes  within  the  exception  in  the  17th  section  of  the 
act,  for  the  matter  was  pending  as  soon  as  the  affidavit 
by  the  trustees  had  been  filed,  and  the  sum  paid  in.  At 
all  events,  as  to  the  two  guineas  to  the  minister  of  the 
parish  for  preaching  a  sermon,  that  is  not  a  charitable 
trust,  and  would  not  be  void  under  the  Statutes  of  Mort- 
main. It  is  not  a  charitable,  but  a  personal  bequest  to 
the  minister;  and  to  that  extent,  the  Court  has  jurisdic- 
tion, notwithstanding  the  want  of  a  certificate  under  the 
Charitable  Trusts  Act.  The  petition  ought  not,  there- 
fore, to  be  dismissed. 

Mr.  Wickens,  for  the  Attorney-General.  The  point, 
though  of  no  moment  in  itself,  is  of  considerable  im- 
portance with  reference  to  proceedings  under  the  Trustee 

Relief 
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Relief  Act;  for  if  the  payment  of  money  into  Court, 
under  the  provisions  of  that  act,  is  a  proceeding  within 
the  17th  section  of  the  Charitable  Trusts  Act,  the  neces-  Markwbll'i 
sary  result  would  be,  that  persons  merely  wishing  to  pay  Legacy, 
money  into  Court  under  the  Trustee  Relief  Act  must,  if 
the  smallest  portion  of  it  be  given  to  charity,  previously 
ask  leave  of  the  Charity  Commissioners.  If  no  such 
proceeding  could  hereafter  be  taken  by  a  trustee,  with- 
out first  obtaining  leave,  the  protection  intended  to  be 
afforded  trustees,  and  the  parties  beneficially  interested, 
by  the  Trustee  Relief  Act,  would  be  materially  abridged. 
To  apply  to  the  Commissioners  in  such  cases  would  be 
an  useless  form,  for  they  could  not  adjudicate.  If  the 
Court  has  now  jurisdiction  to  proceed  with  the  petition, 
it  is  not  desired  to  object  to  its  doing  so ;  but  the  prin- 
ciple being  of  great  importance,  it  would  be  better  to 
allow  the  petition  to  stand  over  to  be  amended,  by 
obtaining  and  inserting  the  approval  of  the  Charity 
Commissioners. 

Mr.  Grenside,  in  reply.  The  parties  had  gone  far 
in  forming  a  scheme,  but  had  not  quite  completed  it, 
when  the  Charitable  Trusts  Act  came  into  operation 
(20th  of  August).  The  account  of  u  William  MarkwelVs 
Stock  Legacy"  is  a  matter  pending.  The  act  means  all 
matters  anyhow  before  the  Court,  and  recognized  as 
being  in  Court.  A  broad  view  should  be  taken  of  the 
act,  and  there  could  be  no  inconvenience  in  allowing 
this  petition  to  proceed.  Besides,  this  is  not  the  case 
of  an  existing  charity,  but  one  which  is  now  to  be  es- 
tablished; and  the  Charitable  Trusts  Act  applies  to  cha- 
rities now  subsisting,  not  those  to  be  established. 

The  Master  of  the  Rolls. 

I  think  this  is  not  a  pending  proceeding  within  the 

words 
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1854.  words  of  the  act.  All  that  is  done  by  payment  into 
*^./^/  Court,  under  the  provisions  of  the  Trustee  Relief  Act, 
Markweli/s  *8  mere'y  to  substitute  the  Court  for  the  trustee,  to 
Legacy.  throw  on  the  Court  his  responsibility,  and  leave  the 
parties  interested  to  take  such  steps  as  they  may  think 
proper  to  assert  their  rights.  The  words  of  the  Cha- 
ritable Trusts  Act  are :  —  "  Before  any  suit,  petition 
or  other  proceeding  (not  being  an  application  in  any 
suit  or  matter  actually  pending)  for  obtaining  any  re- 
lief, order  or  direction"  &c,  the  order  or  certificate  of 
the  Commissioners  is  to  be  obtained.  But  the  trustee 
simply  pays  in  the  money,  and  does  not  seek  any  order, 
&c.  respecting  it;  he  is  indifferent  as  to  that,  and  only 
wants  to  get  rid  of  his  liability;  and  the  application 
of  the  parties  interested  for  payment  out  of  Court  of  the 
money  is  alone  required.  If  the  trustee,  indeed,  did 
'make  that  application  there  might  be  something  in  the 
argument,  but  he  does  not.  Therefore  let  the  petition 
stand  over  for  the  approval  of  the  Charity  Commis- 
sioners. As  to  the  other  point,  respecting  the  payment 
to  the  minister  of  the  parish  not  being  a  charitable  gift, 
it  may  stand  over  till  to-morrow  morning,  to  give  Mr. 
Grenside  an  opportunity  of  searching  for  authorities, 
and  of  mentioning  it  again. 


January  31. 


March  4. 


Mr.  Grenside  mentioned  the  matter,  but  produced  no 
authority,  and  no  order  was  made. 


The  Master  of  the  Rolls,  on  the  case  being  men- 
tioned, and  the  leave  of  the  Commissioners  obtained,  di- 
rected a  statement,  of  what  was  intended  to  be  done 
with  the  fund,  to  be  submitted  by  the  Petitioners  to  the 
Attorney-General;  and,  when  approved  of  by  him,  to 
be  left  for  the  approval  of  the  Master  of  the  Rolls.  He 
said  he  would  then  mention  it  on  the  first  day  of  con- 
sent petitions. 
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CAMPBELL  v.  ALLGOOD. 

Drr.8,12. 

f^EOROE  HARTLEY,  by  his  will,  devised  to  Trustees  in 

Robert  Lancelot  Allgood,  Thomas  Charge  and  John  ^™  *"gt^ 

Brook  (since  deceased),  their  heirs  and  assigns,  all  his  ought  not  to 

it  •  j     r  v  •     cul  down  or- 

real  estate,  upon  trust  to  apply  the  same  in  aid  of  his  namental  trees 

personal  estate  (if  insufficient)  to  pay  his  debts  and  the  alleged  *?*» 

r  N  .  .  prejudicial, 

legacies  thereby  given ;  and  after  paying  two  annuities  without  first 

thereout,  upon  trust  to  pay  one-third  of  the  surplus  Srtwi'Lne-16 

rents  and  profits  of  his  real  estate  to  his  sister,  Mary  ficially  inte- 

Campbell  (the  Plaintiff),  for  her  life,  for  her  separate  assent,  or  to 

use,  &C.  &C  !he  Court  for 

its  authonty ; 
and  the  onus 
mi  i.    i   .      ^r.^«i  i  i  of  showing 

The  testator  died  in  1841,  possessed,  among  others,  that  the  trees 

of  the  Middleton  Lodge  Estate,  consisting  of  a  mansion  a.^  prejudicial 

and  144  acres  of  land,  &c.     After  the  testator's  death,  trustees. 

the  Plaintiff  occupied  Middleton  Lodge  as  tenant  to  inj^nc^et^ 

the  trustees  down  to  August,  1848,  when  the  trustees  granted  against 

let  it  to  Edmund  Backhouse,  who  still  occupied  it.  cut  down 

three  orna- 
mental trees, 

At  the  testator's  death,  there  were  several  ornamental  aud  failed  in 

proving,  to  the 
trees  growing  upon  the  premises,  which  sheltered  the  satisfaction  of 

house  and  walks,  and  hid  the  offices.      The  trustees  £e  Court» that 

7  u  they  were  pre- 

had  recently  cut  down  several  trees,  particularly  some  judicial  to  the 

beech  trees  and  a  large  horse-chesnut,  which  sheltered    "a  mS  filed 

the  windows  of  the  mansion-house  and  servants'  hall,  against  trus- 

and   which   had   been   much  prized  by  the  testator  ;  tenant  to  pre- 

and  they  threatened,  as  alleged,  to   cut  down  more,  vent  equitable 
J  °     '  waste,  was 

The  dismissed  with 
costs  as  against 
the  tenant,  it 
not  being  shown  that  he  had  committed  or  intended  to  commit  any  waste,  though 
some  had  been  committed  by  the  trustees  at  his  request 


Campbell 
t?. 
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1853.  The  fact  first  came  to  the  knowledge  of  the  Plaintiff 
on  the  5th  of  November,  1853,  and  on  the  19th  of  the 
same  month,  she  filed  a  bill,  on  behalf  of  herself  and 
Alloood.  all  other  parties  interested  under  the  will  of  George 
Hartley,  to  restrain  the  trustees  from  cutting  down 
the  trees.  The  Plaintiff  then  applied  for  and  obtained 
an  ex  parte  injunction,  which  the  Defendants  did 
not  seek  to  dissolve.  The  Defendants  having  put  in 
their  answer,  the  cause  came  on  for  hearing,  and  the 
Plaintiff  now  sought  to  have  a  perpetual  injunction 
against  the  Defendants. 

The  Defendants,  by  their  answer,  stated,  that  the 
Plaintiff  had  herself,  while  in  occupation,  cut  down  nine 
trees,  without  any  communication  with  them;  that  the 
kitchens  and  outbuildings  were  sufficiently  protected  by 
evergreens  of  large  growth,  from  being  seen  by  or  ex- 
posed to  the  view  of  parties  walking  in  the  gardens  and 
grounds ;  that  the  trees  cut  down  tended  to  a  great, 
but  to  a  needless  and  injurious,  extent,  to  prevent  the 
kitchens  and  outbuildings  being  seen;  that  they  had 
cut  trees,  but  that  they  had  had  little  effect  in  hiding 
the  offices,  which  were  low  and  concealed  by  the  ever- 
greens, and  they  denied  that  the  beech  trees  formed  an 
avenue  to  the  offices.  As  to  the  chesnut  and  beech 
trees,  that  three  of  the  beech  trees  and  the  horse  ches- 
nut stood  at  small  distances  from  the  house,  and  the 
chesnut  spread  over  and  blocked  up  the  windows  of  the 
study,  the  housekeeper's  rooms  and  servants'  hall,  and 
the  bed-rooms  above,  and  rendered  them  dark  and 
damp,  and  the  droppings  from  them  on  the  roof,  and  the 
exclusion  of  sun  and  air,  did  great  injury  to  the  roof  and 
walls ;  the  timbers  of  the  roof  were  decayed,  the  walls 
were  damp  and  covered  with  fungi,  and  the  paper  was 
dropping  off.  That  the  trees  overtopped  the  eastern  wing, 
and  overhung  a  portion  of  the  roof,  and  acted  as  fans 

on 
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on  the  chimneys,  and  occasioned  down  blasts  and  the        1863. 
chimneys  to  smoke.  That  they  had  consulted  a  plumber! 
who  advised  them  to  cut  down  the  trees,  and  they  ac-  „. 

cordingly  cut  down  the  chesnut  and  three  beech  trees,  Alloood. 
but  refused  to  cut  down  another  at  Mr.  Backhouse's  re- 
quest, because  they  thought  it  was  ornamental,  and  did 
not  appear  injurious  to  the  mansion-house.  A  good 
deal  of  evidence  was  gone  into  as  to  the  situation  of 
the  premises,  the  size,  breadth,  &c.  of  the  trees,  their 
contiguity  to  the  house,  and  the  like. 

Mr.  JR.  Palmer  and  Mr.  C.  C.  Barber,  for  the  Plaintiff, 
contended,  that  the  trustees  had  no  right  to  cut  down 
the  trees,  or  to  exercise  any  discretion. 

Mr.  Lloyd  and  Mr.  Babington,  for  the  Defendants, 
the  surviving  trustees,  said,  that  the  Plaintiff  had  her- 
self cut  down  trees  and  had  no  right  to  complain. 
That  the  trustees  had  exercised  a  wise  discretion  in 
cutting  down  these  few  trees  for  the  benefit  of  the 
mansion  and  to  keep  a  good  tenant,  and  that  they  had 
refused  to  cut  down  other  trees  because  they  thought 
them  ornamental.    They  cited  Marker  v.  Marker  (a). 

Mr.  Faber,  for  Backhouse.  There  is  no  evidence  of 
Backhouse  ever  having  cut,  or  threatened  to  cut,  any 
trees  on  the  property.  He  is  a  mere  tenant,  and  ought 
not  to  have  been  mixed  up  in  a  dispute  between  his 
landlords  and  their  cestuis  que  trust.  The  bill  ought, 
therefore,  to  be  dismissed,  as  against  him,  with  costs. 

Mr.  22.  Palmer,  in  reply,  contended,  that  the  trustees 

had  no  right  to  exercise  any  discretion.     He  complained 

that  the  same  evidence  had   been  taken  twice  in  the 

cause; 
(a)  9  Hare,  1. 
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cause;  once  on  behalf  of  the  trustees,  and,  secondly,  on 
the  part  of  Backhouse,  and  argued  that  this  was  an 
useless  and  unnecessary  expense,  which  ought  to  be 
Alloood.     borne  by  the  Defendants. 

The  following  cases  were  cited,  Surges  v.  Lamb  (a); 
Coffin  v.  Coffinffi);  Morris  v.  Morris(c);  Drewry  on 
Injunctions^). 

The  Master  of  the  Rolls. 

The  question  is,  first,  whether  these  trees  are  orna- 
mental ;  and  if  they  are,  then  whether,  although  orna- 
mental, they  are  so  prejudicial  to  the  dwelling-house, 
as  to  render  it  proper  that  they  should  be  cut.  The 
difficulty,  in  all  these  cases,  is  on  the  question  of  fact, 
for  there  is  so  much  difference  of  opinion  as  to  the 
beauty  and  value  of  timber,  that  persons  may  very 
conscientiously  come  to  an  opposite  conclusion. 

In  the  first  place,  I  am  of  opinion,  that  they  were 
ornamental,  and  the  real  and  only  question  is,  whether 
they  were  so  prejudicial  to  the  mansion-house,  that  they 
ought  to  be  cut.  Though  I  think  there  is  some  slight 
discrepancy  in  the  description  of  them  in  the  affidavits, 
the  evidence  may  be  reconciled.  The  trees  cut  are, 
one  horse-chesnut,  which  I  think  overhangs  the  roof  of 
the  house,  and  three  beech  trees ;  and  the  state  of  the 
case  was  this : — Backhouse  was  in  treaty  to  take  the 
house,  but  he  refused  to  become  tenant  unless  the  trees 
were  cut ;  and,  after  an  inspection,  the  trustees,  in  ac- 
cordance with  his  wishes,  and  to  obtain  a  tenant,  cut 
these  trees.    There  is  nothing  like  wanton  destruction 

or 

(a)  16  Fes.  180.  (c)  15  Sim.  505. 

(6)  Jac.  70.  (d)  Page  144. 
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oq  the  part  of  the  trustees,  who  acted  bond  fide  ;  nor  were  ]  863. 
the  trees  cut  for  profit,  for  their  value  was  only  13/. 
They  were  cut  on  the  15th  or  16th  of  September,  and 
the  13th  of  October,  1852,  but  the  Plaintiff  did  not  Alloood 
hear  of  it  until  the  5th  of  November.  She  then  sent  a 
person  to  ascertain  the  fact,  and  on  the  19th  of  Novem- 
ber filed  the  bill,  and  obtained  an  injunction  on  the 
20th.  One  material  ingredient,  in  this  case,  is,  that  no 
application  has  ever  been  made  to  dissolve  the  injunc- 
tion, and  the  question  now  raised  at  the  hearing  might 
equally  well  have  been  discussed  on  a  motion  as  at  the 
hearing  of  the  cause. 

Upon  the  result  of  the  evidence,  I  think  that  these  trees 
did  form  a  shelter  to  and  hide  that  part  of  the  house, 
which,  as  it  contained  the  offices,  probably  was  the 
most  unsightly.  I  am  of  opinion,  also,  that  the  horse-* 
chesnut  tree  was,  to  some  extent,  prejudicial  to  the 
healthiness  of  the  house,  but  I  am  not  satisfied  that 
such  was  the  case  with  respect  to  the  beech  trees. 
The  burthen  of  proof  lies  on  the  trustees,  to  satisfy 
me  that  they  were  prejudicial,  for  they  had  no  au- 
thority to  cut  trees  which  were  ornamental,  and  con- 
ducive to  the  beauty  of  the  house.  I  think  they 
ought  to  have  applied,  either  to  the  persons  interested 
in  the  property  for  their  assent,  or  to  the  Court  for 
its  authority  for  cutting  these  trees  ;  and  as  they 
have  not  satisfied  me  that  it  was'absolutely  neces- 
sary for  the  well  being,  salubrity  and  comfort  of  the 
residence,  that  these  trees  should  be  cut,  I  think  I  must 
grant  an  injunction.  I  am  confirmed  in  this  by  the  fact, 
that  the  tenant  has  applied  to  the  trustees  to  have 
another  tree  cut,  and  it  is  said,  that  there  are  more  trees 
and  evergreens  which  ought  to  be  cut.  When  that 
application  was  made  does  not  appear.  The  answer  says, 
"  lately;"  and  as  I  must  take  this  most  strongly  against 
ss  2  the 
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1853.  the  pleader,  I  must  assume  it  to  have  been  after  the  bill 
had  been  filed,  and  when  they  were  prevented  comply- 
ing by  the  existing  injunction.  Finding,  therefore,  that 
there  are  other  trees,  which  the  tenant  is  desirous  to 
have  cut,  and  which  some  persons  think  it  desirable 
should  be  cut,  and  that  the  parties  interested  are  desi- 
rous to  preserve,  I  think  that  the  Plaintiff  had  reason 
to  be  alarmed,  and  that  there  were  sufficient  grounds 
to  entitle  her  to  apply  to  this  Court  for  an  injunction. 

I  see  no  case  against  Backhouse,  the  tenant,  who  has 
neither  cut  nor  shown  any  intention  to  cut  trees. 
Though  he  thinks  that  the  absence  of  the  trees  would 
be  a  great  improvement,  still  there  is  no  evidence  to 
show  that  he  intends  to  cut  any  trees ;  on  the  contrary, 
his  application  has  properly  been  made  to  the  trustees, 
his  landlords,  to  cut.  The  bill  must  be  dismissed  with 
costs,  as  against  Backhouse,  because  the  only  thing 
sought  against  him  by  the  bill  is  an  injunction,  which, 
on  the  evidence,  the  Plaintiff  is  not  entitled  to.  I  dis- 
approve of  the  same  evidence  being  given  twice  over, 
once  for  each  defendant ;  but  as  the  bill  prays  an  in- 
junction against  Backhouse,  he  might  reasonably  have 
been  advised,  that  he  could  not  safely  come  to  a 
hearing  without  evidence,  although  I  think  he  might 
have  rested  on  the  simple  fact,  that  he  had  neither  cut 
nor  threatened  to  cut  trees.  Though  I  think  the  trus- 
tees must  pay  the  Plaintiff's  costs,  still  I  cannot  allow 
her  to  add  Backhouse's  costs  to  her  own. 

Mr.  Lloyd  asked,  that  the  costs  might  come  out  of 
the  estate,  as  the  trustees  had  acted  bond  fide,  which 
not  being  opposed, 

The  Master  of  the  Rolls  said,  I  think  so.  There  is 
evidence  that  the  Plaintiff  herself,  when  in  possession, 
cut  down  several  trees  on  the  estate. 
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ABANDONMENT. 
A.  and  B.  had  charges  on  a  plan- 
tation and  the  slaves.  In  1834,  an 
issue  was  tendered,  in  a  suit  be- 
tween them,  as  to  their  priority  on 
the  slave  compensation  money.  B. 
withdrew  his  claim,  and  the  bill 
was,  on  motion,  dismissed.  Six- 
teen years  afterwards,  when  the 
witnesses  were  dead,  B.'s  execu- 
tors raised  the  same  question  of 
priority  in  regard  to  the  plantation 
itself.  Held,  that  they  were  con- 
cluded by  the  transactions  of  1834. 
Bushby  v.  Ellis.  Page  279 

ABSOLUTE  INTEREST. 
1.  A  testatrix  by  her  will  directed 
her  executors  to  pay  to  M.  5.  or 
her  assigns,  or  permit  her  to  re- 
ceive the  income  of  her  residuary 
personal  estate  after  payment  of 
debts,  and  she  then  bequeathed 


certain  legacies  payable  after  the 
death  of  M.  S.  By  a  second  co- 
dicil, she  gave  a  legacy  payable 
after  the  death  of  M.  S.  Held, 
that  M.  S.  took  an  absolute  inter- 
est in  the  residuary  personal  estate. 
Jenings  v.  Baily.  Page  118 

2.  Bequest  "  to  A"  (who  was  enceinte 
at  the  time)  "  and  her  children.'* 
Held,  that  A.  and  her  children 
took  as  joint  tenants,  and  no  child 
having  survived  the  testator,  that 
A.  was  absolutely  entitled  to  the 
legacy.  Mason  v.  Clarke.  126 
See  Eldest  Son. 

ABSTRACT. 
Distinction  between  showing  a  good 
title  on  the  abstract,  and  verifying 
it.     Sherwin  v.  Shakspeare.      267 

ACQUIESCENCE. 
See  Canal. 
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ADEMPTION. 
A  testator  bequeathed  "  the  princi- 
pal sum"  secured  to  him  by  a 
mortgage  in  fee.  It  was  after- 
wards voluntarily  paid  off  in  the 
testator's  lifetime.  Held,  that  the 
legacy  was  adeemed.  Phillips  v. 
Turner.  Pag  el 94 

ADMINISTRATION. 

See  Outstanding  Estate. 

ADMINISTRATION  SUIT. 

See  Costs,  3. 

ADMINISTRATOR. 

See  Interest,  3. 

ADULTERINE  BASTARDY. 

The  child  of  a  married  woman  held 
to  be  illegitimate,  on  proof  of  non- 
access  of  the  husband,  and  of  con- 
duct and  admissions  of  the  wife 
and  her  paramour.     Re  Sinclay. 

523 
ADVOWSON. 
See  Charity,  3. 
Injunction,  3. 
Set-off. 

AFFIDAVIT. 

See  Evidence,  3. 

AGENT. 

See  Principal  and  Agent. 

AGREEMENT. 
1.  A  husband  agreed  to  pay  a  sum 
of  money,  on  his  being  held  next 
of  kin  of  A.  B.  and  entitled  to 
his  property.  The  wife  was  and 
claimed  to  be  such  next  of  kin. 
The  husband  having  succeeded  in 
right  of  his  wife,  the  Court  held 
that  there  was  an  error  and  mis- 


take in  the  agreement,  which  ought 
to  be  rectified,  and  decreed  the 
husband  to  make  the  payment. 
Stedman  v.  Collett.  Page  608 

See  Solicitor  and  Client,  2, 3, 4. 

AMENDMENT. 
The  common  order  to  amend  may 
be  obtained  after  a  claim  has  been 
set  down  for  hearing.  Gwynne  v. 
The  British  Peat,  Charcoal,  and 
Manure  Company.  7 

ANNUITY. 
A  testator  directed  his  executors  to 
purchase,  in  their  names,  an  an- 
nuity from  government  or  any 
public  company,  for  A.  B.  Held, 
that  A.  B.  was  entitled  to  have 
a  government  annuity  purchased, 
and,  at  his  option,  to  take  the  price 
in  lieu  of  the  annuity.  Ford  v. 
Batley.  303 

See  Arrears. 

ANSWER. 
See  Plea,  1,  S. 

ARREARS. 
A  testatrix  directed  her  trustees  to 
levy  and  raise,  out  of  the  interest, 
dividends  and  annual  produce  of 
certain  trust  funds,  an  annual  sum 
of  100/.,  and  pay  the  same  to  JfL 
P.  during  his  life ;  and,  "  subject 
and  without  prejudice  to  the  pay- 
ment of  the  said  annuity,*'  to  pay 
the  income  of  the  trust  funds  to 
F.  C.  for  life,  and  after  his  decease, 
"  subject  and  without  prejudice, 
as  aforesaid/'  to  stand  possessed 
of  the  trust  funds  for  other  per- 
sons.    The  income  of  the  fund 
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was  insufficient  to  pay  the  annuity. 
Held   that  such  arrears  were  a 
charge  upon  the  corpus  of  the  trust 
property,  and  that  the  tenant  for 
life  was  only  bound  to  keep  down 
the  interest  of  such  arrears.   Play- 
fair  v.  Cooper,  Prince  v.  Cooper. 
Page  187 
ATTAINDER. 
See  Hospital. 

ATTORNEY-GENERAL. 
The  Attorney-General  attended  in  a 
cause  to  which  he  was  not  a  party, 
to  support  a  claim  for  legacy  duty 
upon  a  fund  in  Court.  The  claim 
failed :  Held,  that  the  Crown  was 
not  entitled  to  costs.  Hobson  v. 
NeaU.  178 


BANKRUPT. 

See  Estate  Tail. 

BANKRUPTCY. 

See  Husband  and  Wife,  4. 

BARON  AND  FEME. 

See  Husband  and  Wife. 

BASTARDY. 

See  Adulterine  Bastardy. 

BENEFICE. 
A  benefice  is  not  made  spiritual  be- 
cause it  can  only  be  held  by  one 
in  holy  orders.  A  hospital  for 
poor  without  cure  of  souls  is  a  lay 
foundation,  although  the  master  is 
required  to  be  in  holy  orders. 
Attorney-General  v.  St.  Cross  Hos- 
pital 435 


BEQUEST. 

1  •  A  testator  gave  his  real  and  personal 
estate  to  his  sister  for  life,  and  if  she 
should  have  any  family  living  at  her 
decease,  they  should  have  "  their 
due  proportion  of  the  property ;  and 
in  case  of  the  demise  of  his  sister's 
children,  his  two  nephews  were  to 
stand  in  the  same  situation  as  his 
sister's  children  would  have  stood 
had  they  been  living."  Held,  that 
such  only  of  the  nephews  as  sur- 
vived the  sister  and  the  children 
took,  and  one  of  the  nephews  hav- 
ing died  in  her  lifetime,  that  the 
other  nephew  was  entitled  to  the 
whole  residue.  Lewis  v.  Lewis. 
Page  221 

2.  A  testator  "devised  and  be- 
queathed his  lands  and  property 
whatsoever  in  Australia,"  together 
with  the  arrears  of  rents,  to  A.  and 
J5.,  "  their  heirs  and  assigns,"  and 
he  gave  the  residue  of  his  estate 
and  effects  to  C.  Held,  that  his  per- 
sonalty in  Australia  passed  under 
the  first  gift.  Robinson  v.  We bb  260 
See  Specific  Legacy. 
Substitution. 
Will. 

BILL  OF  COSTS. 

See  Evidence,  1. 
Taxation. 

BREACH  OF  TRUST. 

See  Charity,  2. 
Devastavit. 
Equitable  Waste. 
Interest,  3. 
Visitor. 
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CANAL. 

In  1794,  an  act  authorized  the  making 
of  a  public  canal  through  lands,  of 
which  A.  was  the  owner  and  B.  his 
lessee,  and,  upon  payment  of  the 
compensation,  the  land  was  to  vest 
in  the  company.  An  arrangement 
was  made  in  respect  of  compensa- 
tion with  B.  but  not  with  A.  The 
canal  was  made  "  with  the  full 
consent  and  approbation  of  and  in 
accordance  with  the  wishes  of  A." 
whose  name  was  mentioned  in  the 
act,  and  it  was  enjoyed  until  the 
expiration  of  the  lease  in  1844. 
The  representatives  of  A.  then  re- 
covered at  law  the  land  taken  for 
the  canal.  Held,  in  equity,  that 
A.  having  thus  sanctioned  the  for- 
mation of  the  canal,  was  not  enti- 
tled to  retake  possession,  but  only 
to  a  fair  compensation,  to  be  deter- 
mined by  the  agricultural  value  of 
the  land  taken,  as  calculated  in  1 844, 
and  not  in  1 794.  Held,  secondly, 
that  persons  who  had  bought  ^.'s 
property  with  notice  of  the  con- 
ditions of  sale  as  to  the  canal  were 
equally  bound  by  the  same  equity. 
Held,  thirdly,  that  this  Court  might 
itself  determine  the  amount  of  com- 
pensation. The  Duke  of  Beaufort 
v.  Patrick.  Page  60 

CHANTRIES. 

See  Hospital. 

CHARGE  ON  REAL  ESTATE. 
Whether  a  mere  charge  of  debts  gives 

to  the  executor  a  power  of  sale  by 

implication,  queer c  ?     Robinson  v. 

Lowater.  592 

See  Trustees'  Receipts. 


CHARITABLE  TRUSTS  ACT. 

The  payment  into  Court  under  the 
Trustee  Relief  Act,  prior  to  the 
Charitable  .Trusts  Act,  1853,  is 
not  such  "  a  suit  or  matter  actually 
pending"  as  to  relieve  a  party  from 
the  necessity  of  obtaining  the  as- 
sent of  the  commissioners  under 
the  latter  act  to  a  subsequent  ap- 
plication. In  re  MarkwelFs  Le- 
gacy. Page  618 
CHARITY. 

1.  Where  the  origin  of  a  charity  or 
a  right  is  lost  in  obscurity,  the 
Court  will  presume,  from  the  uni- 
formity of  the  practice  or  use,  that 
it  is  in  accordance  with  the  original 
foundation  or  right,  and  will  pre- 
sume whatever  may  be  necessary 
to  give  it  validity  ;  but  no  such 
presumption  can  arise,  from  prac- 
tice for  a  very  long  period,  if  an 
origin  contrary  to  such  practice  is 
proved.  Attorney 'General  v.  St. 
Cross  Hospital.  435 

2.  The  Hospital  of  St.  Cross,  the 
origin  and  foundation  of  which 
were  unknown,  was  refounded  and 
endowed  for  the  maintenance  of 
thirteen  poor  and  impotent  men 
(with  relief  to  other  poor  accord- 
ing to  the  means  of  the  house), 
under  the  government  of  a  master, 
who  was  to  be  appointed  by  the 
Bishop  of  Winchester  for  the  time 
being.  Within  the  precincts  of  St. 
Cross  another  foundation,  called 
Noble  Poverty,  was  established  for 
two  priests,  thirty-five  brethren  and 
three  sisters,  but  no  charter  was 
now  in  existence,  and  it  had  long 
since  been  practically  united  to  St. 
Cross.    In  1 696,  a  document  called 
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the  Consvetudinarium  was  drawn 
up,  declaring  the  master  to  be  en- 
titled to  the  surplus  revenues,  after 
providing  for  a  limited  number  of 
poor  and  the  repairs  of  the  house. 
Held,  that  it  was  inconsistent  with 
the  objects  of  the  charity  and  the 
clear  intentions  of  the  founders,  and 
that  the  jurisdiction  of  the  Court 
to  compel  the  due  performance  of 
the  charitable  trust  was  not  taken 
away,  though  the  founder  had  ap- 
pointed a  special  or  general  visitor. 
Attorney -General  v.  St.  Cross  Hos- 
pital. Page  435 
-8.  Part  of  the  property  of  a  founda- 
tion school  consisted  of  an  advow- 
son  producing  no  income.  The 
Court  considered,  that,  if  the  pa- 
rish were  within  a  reasonable  dis- 
tance and  the  duties  of  it  light, 
the  living  might  properly  be  held 
by  the  master  or  usher,  but  that 
not  being  the  case,  the  advowson 
was  ordered  to  be  sold  for  the 
benefit  of  the  charity,  which  the 
Court  considered  it  had  jurisdic- 
tion to  order.  Attorney-General  v. 
The  Archbishop  of  York.  495 

4.  The  statutes  of  foundation  of  a 
school  (1548)  directed  that  the 
rents  of  the  charity  property  should 
not  be  raised  above  the  yearly  rents 
then  payable.  Held,  that  this  di- 
rection was  simply  inoperative,  and 
that  the  most  must  be  made  of  the 
property.     Ibid. 

5.  The  provisions  in  the  statutes  of 
foundation,  as  to  the  period  of  at- 
tendance of  the  master,  may  be 
modified  by  the  Court  in  settling 
a  scheme.    Ibid. 

6.  In  the  absence  of  express  direc- 


tions, it  is  not  incumbent  on  the 
schoolmaster  to  reside  in  the 
school -house,  provided  he  live 
within  a  convenient  distance,  sem- 
ble.  Attorney-General  v.  The 
Archbishop  of  York.  Page  495 
See  Benefice. 

Charitable  Trusts  Act. 

Charter  of  Foundation. 

Costs,  7. 

Hospital. 

Visitor,  1,  2. 

CHARTER  OF  FOUNDATION. 

Where  the  original  charter  of  foun- 
dation of  a  charity  does  not  exist, 
but  copies  of  it  are  found  in  pro- 
per places,  two  of  them  purporting 
to  be  the  original  charter  in  ex- 
tenso,  and  one  omitting  certain 
trusts  found  in  the  other  two,  the 
former  must  be  acted  on,  though  it 
appears  the  property  of  the  charity 
was  afterwards  diminished,  and  it  is 
alleged  that  in  consequence  thereof 
the  visitor,  under  the  authority 
given  by  the  original  charter,  may 
have  limited  the  trusts  as  shown  in 
the  third  copy.  Attorney-General 
v.  Archbishop  of  York.  495 

CHEQUE. 
1 .  A  testator,  on  his  death-bed,  gave  his 
wife  his  cheque  for  1 ,000/.,  saying, 
"  she  would  want  money  before 
his  affairs  were  wound  up,  and 
that  the  gift  was  to  be  for  her  sole 
use,  besides  what  she  should  re- 
ceive from  his  estate."  The  cheque 
being  crossed  was  exchanged  some 
days  after  for  a  friend's  cheque  of 
the  same  amount,  in  favour  of  the 
wife.  The  testator  stated  to  his 
friend,  that  he  wished  to  give  his 
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(the  friend's)  cheque  to  her,  and 
she  received  and  kept  it  till  after 
her  hushand's  death.  The  testa- 
tor's cheque  was  paid  before  his 
death,  but  his  friend's  cheque, 
which  was  post-dated  and  also 
crossed,  was  exchanged  for  another, 
and  was  duly  paid  after  the  testa- 
tor's death.  Held,  that  this  con- 
stituted a  valid  gift  of  the  1,000/. 
by  the  husband  to  the  wife,  and 
formed  no  part  of  the  testator's 
estate.  Bouts  v.  Ellis.  Page  121 
£•  Held,  also,  by  the  Lords  Justices, 
that  it  constituted  a  good  donatio 
mortis  causd.     Ibid, 

CLAIM. 

See  Amendment. 

CLASS. 

Bequest  to  A.  B.  for  life,  and  after  his 
death  to  "  all  the  present  born  chil- 
dren of  A.  B.  equally."  One  of 
them  died  between  the  date  of  the 
will  and  the  death  of  the  testatrix. 
Held,  that  his  share  did  not  lapse, 
but  that  the  bequest,  being  to  a 
class,  the  whole  was  divisible 
amongst  those  who  survived  the 
testatrix.    Leigh  v.  Leigh.        605 

COMPANY. 
1.  Upon  the  formation  of  a  company, 
the  directors,  and  the  persons  who 
take  shares,  are  contracting  par- 
ties, and  the  prospectus  and  adver- 
tisements issued  by  the  directors 
are  the  representations  "  qtue 
dant  locum  contractui."  If  these 
be  false,  and  cannot  be  made  good 
by  the  persons  making  them,  the 


contract  may  be  avoided.  It  has, 
however,  to  be  considered,  whether 
it  is  reasonable  to  believe,  that  if 
the  real  troth  had  been  stated,  the 
.  shares  would  not  have  been  taken. 
Jennings  v.  Broughton.     Page  234 

2.  In  suits  to  set  aside  contracts  on 
the  ground  of  misrepresentation, 
the  burthen  lies  on  the  Plaintiff  of 
proving  that  the  representations 
were  false,  and  that  he  acted  on 
the  faith  of  tbem.     Ibid. 

3.  Upon  a  bill  by  a  shareholder 
against  the  projectors  and  lessees 
of  a  mining  company  to  rescind 
the  contract  and  return  the  shares, 
on  the  ground  of  misrepresenta- 
tion in  the  prospectus :  Held,  upon 
the  evidence,  that  although  it 
stated,  in  glowing  and  exaggerated 
colours,  what  was  really  in  die 
mine,  yet  these  were  not  such  mis- 
representations as  to  avoid  the 
contract.  Held,  also,  that  die 
same  sources  of  information  were 
open  to  the  Plaintiff  and  Defend- 
ant, and  that  they  availed  them- 
selves of  them,  and  the  bill  was 
dismissed  with  costs.     Ibid. 

See  Contributory. 
Railway. 
Specific  Performance. 

COMPENSATION. 
See  Canal. 

CONDITIONS  OF  SALE. 
If  conditions  of  sale  simply  state  the 
facts,  and  stipulate  that  the  pur- 
chaser shall  take  such  tide  or  such 
interest  as  the  circumstances  de- 
tailed would  confer  upon  him  and 
no  other,  the  purchaser  must  ac- 
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<ept  it,  whatever  it  may  be ;  but 
if  they  go  on  to  state,  not  as  a  con- 
clusion of  law  from  the  circum- 
stances detailed,  but  as  a  positive 
fact,  that  the  vendors  have  power 
to  sell  the  fee,  the  purchaser  is  not 
precluded  from  inquiring  whether 
the  vendors  have  anything  to  sell, 
as  their  power  so  to  do  may  have 
arisen  from  separate  and  independ- 
ent sources.     Johnson  v.  Smiley. 

Page  223 
See  Vendor  and  Purchaser,  1. 

CONSENT. 
See  Marriage. 

CONSTRUCTION. 
-See  Agreement. 
Annuity. 
Bequest. 
Class. 

Covenant  to  settle,  2. 
Devise. 

Ejusdem  Generis. 
Eldest  Son. 
Election. 
Estate  in  Fee. 
Estate  Tail. 
Executor. 
Grant. 

Legacy  Duty,  2. 
Manor. 

Marriage  Settlement. 
Mortgage,  1. 
Next  of  Kin. 
Perishable  Property. 
Power,  4. 

Power  to  appoint  New  Trus- 
tees. 
Power  to  lend. 


Precatory  Words. 
Principal  and  Agent. 
Railway,  1,2,  3. 
Remoteness. 
Revocation. 
Settlement. 
Tenancy  in  Common,  1. 

CONTEMPT. 
See  Ward  of  Court. 

CONTRACT. 

See  Company. 

Conditions  of  Sale. 
Marriage  Settlement. 
Misrepresentation. 
Public  Company. 
Railway,  1,2,  3. 
Solicitor  and  Client. 
Vendor  and  Purchaser,  2, 3. 

CONTRIBUTORY. 

Executors  who,  after  the  death  of 
their  testator,  had  purchased  fur- 
ther shares,  held,  as  to  the  latter,  to 
be  contributories  without  qualifica- 
tion, though  they  had  been  treated 
as  executors  in  regard  to  such 
further  shares.  Spencer's  case. — 
Re  Newcastle,  %c.  Banking  Com- 
pany. Page  203 

CONVERSION. 
1.  A  testatrix  gave  her  real  and  per- 
sonal estate  to  three  trustees,  upon 
trust,  as  soon  as  they,  in  their  dis- 
cretion, should  think  most  advan- 
tageous, to  sell  and  convert  into 
money  her  real  estate,  and  pay  her 
debts  and  legacies.  She  gave  the 
residue  of  her  estate  and  effects  to 
her  son  /.  B.  Held,  that  /.  B. 
took  the  residue  of  the  realty  in 
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the  character  of  personalty.  Qries- 
bach  v.  Fremantle.  Page  314 

2.  A.  J5.,  who  was  one  of  the  trus- 
tees, paid  the  debts  and  legacies, 
except  one  annuity,  and  remained 
in  possession  sixteen  years  and 
died  intestate.  Held  (having  re- 
gard to  his  acts,  and  notwithstand- 
ing he  was  both  co-trustee  and 
owner),  that  the  property  was  re- 
converted into  realty  and  passed  to 
his  heirs.    Ibid. 

3.  Where  real  estate  is  bequeathed  in 
the  character  of  personalty,  and  it 
is  enjoyed  unconverted  by  the  lega- 
tee, slight  circumstances  are  suffi- 
cient to  raise  a  presumption  that 
he  has  elected  to  retain  it  as  realty. 
In  the  absence  of  any  other  cir- 
cumstances, the  fact  that  a  person 
has,  for  a  great  length  of  time,  pre- 
served the  property  in  its  actual 
state,  will  be  sufficient  to  induce 
the  Court  to  come  to  this  conclu- 
sion.    Dixon  v.  Gayfere.  433 

4.  A.  B.y  being  entitled  to  an  undi- 
vided share  in  a  real  estate  im- 
pressed with  the  character  of  per- 
sonalty, retained  possession  for 
between  two  and  three  years, 
and  died  without  having  said  or 
done  any  thing  to  indicate  an  in- 
tention to  reconvert.  Held,  that, 
at  his  death,  it  was  personalty. 
Ibid. 

See  Perishable  Property. 

CO-PLAINTIFFS. 

1.  Co-Plaintiffs  must  act  together, 
and  cannot  take  inconsistent  pro- 
ceedings. Wedderburn  v.  Wedder- 
burn.  158 


2.  One  of  several  co-Plaintiffs  moved 
for  liberty  to  take  a  state  of  facts 
into  the  Master's  office,  and  pro- 
ceed thereon  apart  from  the  rest. 
The  motion  was  refused  with  costs. 
Wedderburn  v.  Wedderburn. 

Page  158 

COPYHOLD. 

See  Estate  Tail. 

CORPORATION. 
See  Railway,  1,  2,  S. 

COSTS. 

1.  When  a  vendor  succeeds  in  a  suit 
for  specific  performance,  he  is  en- 
titled to  costs,  notwithstanding  the 
title  was  first  shown  in  the  Master's 
office,  if  the  suit  was  occasioned 
solely  by  the  conduct  of  the  De- 
fendant.   Peers  v.  Sneyd.  151 

2.  A  purchaser  having  unsuccessfully 
insisted,  that  an  instrument  of  re- 
publication did  not  sufficiently 
refer  to  the  will,  so  as  to  identify 
it,  no  costs  were  given  on  either 
side,  on  a  bill  for  specific  perform- 
ance, by  vendor,  who  had  not 
made  out  his  title.  Weddall  v. 
Nixon.  160 

3.  An  administrator  settled  with 
three  out  of  four  next  of  kin,  and 
the  fourth  having  instituted  a  suit 
for  administration,  held  that  his 
share  only  was  liable  to  one-fourth 
of  the  costs.    Holgaie  v.  Haworth. 

259 

4.  On  a  special  case,  the  costs  follow 
the  same  rule  as  in  administration 
suits,  and  are  payable  out  of  the 
general  residue ;  and  if  there  be 
none,  out  of  the  property  specifi- 
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Cooksonv.Bing- 

Page  262 

"or  specific 

•iven  to 


yre  in 
in 


•v 


>.. 


-cree  was 
to  the  other 
axing  Master  con- 
.  suit  to  be  for  two  ob- 
d  allowed  the  Plaintiffone- 
!  of  the  general  costs  corn- 
both.     Held,  that  he  was 
Hardy  v.  Hull.  355 

ig  costs  out  of  charity  pro- 
'  a  mortgage,  the  Court  is 
to  provide  for  its  extinc- 
i  sinking  fund.  Attorney- 
v.  Archbishop  of  York.  495 
\  a  suit  to  displace  A.  B. 
e)  for  misconduct,  he  un- 
wer  appointed  C.  D.  a  new 
C.  D.  had  notice  that  the 
ue  trust  complained  of  ir- 
ies  in  the  trusts,  and  that 
is  about  to  leave  the  coun- 
i  long  while.  At  the  hear- 
B.  and  C.  D.  (he  not  ob- 
were  discharged  from  the 
eld,  that  C.  D.  was  entitled 
ts.  Peatfieldv.Benn.    522 


See  Attorney-General. 
Railway,  4. 
Taxation. 
Tenant,  1. 
Tenant  for  Life. 
Trustee  Act,  13  &  14  VxcU  c.60. 

COVENANT  TO  SETTLE. 

Covenant  to  settle  after-acquired 
*Derty  of  the  wife,  held  to  ex- 
o  property  acquired  after  the 
"the  husband.     Stevens  v. 
A.  Page  305 

**and  and  wife  covenanted  to 
.est  in  the  trustees  of  their  settle- 
ment, upon  the  trusts  thereof,  u  all 
property  which  should  come  to  her 
absolutely,  and  not  bound  by  any 
trust  or  provision,  otherwise  than 
for  her  absolute  use."  Held,  that 
property  bequeathed  to  her  "  for 
her  separate  use  absolutely"  was 
bound  by  the  covenant.  Milford 
v.  Peile.  602 

3.  Held,   secondly,   that  leaseholds 
and  chattels  bound  by  the  covenant 
were  to  be  enjoyed  in  specie  and 
unconverted.    Ibid. 
See  Marriage  Settlement. 
Mortgage. 

CREDITORS'  SUIT. 
A  creditors1  suit  was  instituted  in 
1803,  and  in  1806,  the  usual  decree 
was  made,  and  a  sum  was  paid  into 
Court.  The  suit  became  defective 
in  1807,  by  the  death  of  the  per- 
sonal representatives  of  the  debtor, 
and  the  decree  was  not  prosecuted. 
In  1853,  the  representatives  of  the 
Plaintiff,  having  revived  the  suit 
against  the  administrator  de  bonis 
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rum  of  the  debtor,  petitioned  for 
payment  of  his  debt  out  of  the 
money  in  Court.  The  Court  gave 
leave  to  prosecute  the  decree  as  to 
the  debts.  Forster  v.  M'Kenzie, 
For ster  v.  Menzies.  Page  414 

CROSS-EXAMINATION. 
A  motion  for  a  decree,  under  the  15 
&  16  Vict.  c.  86,  8.  15,  is  a  pro- 
ceeding within  the  meaning  of  the 
40th  section  of  the  same  act;  and 
therefore,  for  the  purpose  of  such 
a  motion,  the  Defendant  may  cross- 
examine  the  Plaintiff.  Williams  v. 
Williams.  156 

CROWN. 

See  Hospital. 

CUSTOM. 

See  Charity,  1. 

CUSTOMARY  PART. 

See  Custom  of  London. 

CUSTOM  OF  LONDON. 

1.  The  widow  of  a  freeman  of  London 
is  barred  of  her  customary  part  by 
an  ante-nuptial  settlement,  whereby 
the  parents  of  husband  and  wife 
make  provision  for  her  after  the 
death  of  her  husband,  of  which 
she  takes  the  benefit.  Hutchinson 
v.  Newark.  393 

2.  The  same  rule  applies  though  the 
wife  be  an  infant  on  the  marriage 
and  the  husband  becomes  a  free- 
man afterwards.     Ibid. 

DEBTOR  AND  CREDITOR. 

See  Set-off. 

DECREE. 

See  Creditors'  Suit. 


DEED. 

See  Evidence,  1. 

Next  of  Kin,  1 ,  ft. 

DELAY. 

See  Vendor  and  Purchases,  2,  3. 

DEMURRER. 
When  a  demurrer  has  been  overruled, 
and  an  appeal  from  the  order  is 
pending,  an  ex  parte  order  to  amend 
is  irregular ;  and  a  Plaintiff  having 
obtained  such  an  order,  after  he 
had  notice  that  the  appeal  had 
been  set  down,  it  was  discharged 
with  costs,  and  the  amendments 
were  expunged.  Ainslie  v.  Sims. 
Page  174 

DESCRIPTION. 
See  Legatee. 

DEVASTAVIT. 

About  a  year  after  a  testator's  death, 
the  executrix  brought  an  action 
against  a  debtor  and  recovered 
judgment,  but  she  did  not  issue 
execution  until  a  year  after,  when 
a  bankruptcy  ensued  and  the  debt 
was  lost.  The  executrix  was  em- 
powered "  to  compound  or  allow 
*time  for  the  payment  of  any  debt." 
Held  (under  the  particular  circum- 
stances), that  she  was  not  liable 
for  a  devastavit.  Ratcliffe  v.  Winch. 

217 
DEVISE. 

1.  The  word  "  estate,"  in  a  will,  will 
primd  facie  pass  real  estate,  and  the 
burthen  of  proof  lies  on  those  who 
contend  the  contrary.  Patterson  v. 
Huddart.  210 

ft.  In  a  gift  to  A.  (without  any  Kmi- 
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tation  of  interest),  "  and  if  he 
should  happen  to  die  leaving  law- 
ful issue,"  then  to  such  issue,  the 
contingency  has  reference  to  the 
death  of  A.  and  not  to  that  of  the 
testator.  A.,  therefore,  does  not 
take  an  absolute  interest.  Gosling 
v.  Townshend.  Page  245 

3.  A  devise  of  property  in  BuUen 
Court,  Strand,  and  Maiden  Lane, 
ip  the  "  County  of  Middlesex,"  held 
to  pass  property  in  Bullen  Court, 
and  in  the  Strand,  and  in  Maiden 
Lane.  Gauntlett  v.  Carter.  586 
See  Ejdsdem  Generis. 

Estate  in  Fee. 

Joint  Tenancy,  3. 

Statute  of  Wills. 

Will. 

DISCOVERY. 
Though  a  party  may  now  at  law  ex- 
amine bis  opponent,  be  is  still  en- 
titled to  a  discovery  in  equity  in 
aid  of  his  case  at  law.  Lovell  v. 
Galloway.  1 

See  Injunction,  2. 

Inspection  of  Documents. 

Plea. 

Production  of  Documents. 

DISMISSAL. 
A  suit  stood  dismissed  for  want  of 
prosecution,  in  consequence  of  the 
Plaintiff  not  serving  a  subpoena  to 
hear  judgment  within  the  time  li- 
mited by  an  order  to  speed.  The 
Plaintiff  moved  to  stay  the  taxa- 
tion of  the  costs  of  suit.  Held, 
that  the  motion  ought  to  have  been 
to  restore  the  bill;  and  that  al- 
though the  Court  would  feel  in- 


clined to  grant  indulgence  in  the 
case  of  a  bond  fide  mistake,  yet  that 
it  was  not  to  be  extended  to  such 
an  extent  as  to  encourage  parties 
in  proceeding  negligently  with  their 
suits.  Bartlettv.Harton.  Page 479 
See  Practice. 

DONATIO  MORTIS  CAUSA. 

See  Cheque. 

DOWER. 
See  Statute  of  Limitations,  6. 

DYING  WITHOUT  ISSUE. 

See  Statute  of  Wills. 


EJUSDEM  GENERIS. 
A  testatrix,  after  giving  pecuniary 
and  specific  legacies,  and  after  di- 
recting her  charity  legacies  to  be 
paid  out  of  her  personal  estate, 
"  gave  and  bequeathed"  all  the 
rest  "  of  her  estate  and  effects, 
whatsoever  and  wheresoever,  and 
all  her  diamonds  and  other  jewels/9 
to  trustees,  their  "  executors  and 
administrators,"  upon  trust  to  sell 
and  divide.  Held,  that  the  real 
estate  passed  to  them.  Patterson 
v.  Huddart.  S10 

ELDEST  SON. 
A  testator  gave  the  income  of  his 
property  to  F.  and  two  other  per- 
sons successively  for  life,  and  on 
the  death  of  the  survivor,  he 
gave  all  his  property  to  the  eldest 
son  then  living  of  W.t  his  execu* 
tors,  administrators  and  assigns. 
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W.  had  three  sons,  of  whom  W.  W. 
was  the  eldest.  The  testator  by 
a  codicil  revoked  so  much  of  his 
will  as  related  to  W.  W.,  "and  left 
F.y  on  the  death  of  the  tenants  for 
life,  in  the  full  enjoyment  of  all  his 
property.M  Held,  that  the  gift  to 
F.  in  the  codicil  enlarged  his  life 
estate  into  absolute  ownership,  and 
being  inconsistent  with  the  gift  to 
the  eldest  son  of  W.t  revoked  it, 
whether  the  revocation  of  the  gift 
to  W.  W.  operated  as  a  revocation 
of  the  gift  to  the  "  eldest  son  of 
W."  or  not.     Wells  v.  Well*. 

Page  490 
ELECTION. 

A  husband,  who  was  entitled  to 
family  jewels  and  diamonds,  be- 
queathed to  his   wife   all   "  his" 

.  jewels  for  life,  and  afterwards  as 
heir-looms.  Held,  that  this  be- 
quest did  not  include  pearl  orna- 
ments presented  to  her,  or  brilliant 
bracelets  bought  by  the  husband 
and  given  to  the  wife  and  worn 
with  the  family  jewels,  so  as  to  put 
the  wife  to  her  election.  Jervoise 
v.  Jervoise.  566 

ELEGIT. 

1.  A  tenant  by  elegit  took  a  convey- 
ance of  part  of  the  lands  extended, 
in  satisfaction  of  part  of  his  debt. 
Held,  that  his  tenancy  by  elegit  on 
the  rest  of  the  lands  was  extin- 
guished and  that  his  judgment  was 
satisfied.  Helev.  Lord  Bexley.    14 

2.  A  creditor  issued  three  elegits  on 
three  several  judgments,  and  ex- 
tended the  lands  of  his  debtor ;  he 
afterwards  took  a  conveyance  of 
part  of  them.    On  a  question  whe- 


ther the  tenancy  by  elegit  had  been 
wholly  extinguished  and  the  judg- 
ment satisfied,  the  creditor  insisted, 
that  it  had  not  been  shown  that 
the  writs  of  elegit  had  been  duly 
returned,  and  that  no  evidence  bad 
been  given  to  show  in  respect  of 
which  elegit  the  lands  conveyed 
had  been  extended.  But  held, 
that  the  onus  of  proof  was  on  the 
creditor,  he  being  bound  to  mike 
out  that  he  was  a  subsisting  incum- 
brancer ;  and,  secondly,  that  as  it 
was  his  duty  to  have  caused  a  pro- 
per return  to  be  made  and  filed, 
that  he  could  not  take  advantage 
of  his  own  omission.  Hele  v. 
Lord  Bexley.  Page  14 

3.  A  creditor  issued  three  elegits 
under  three  judgments,  and  the 
sheriff,  by  virtue  of  the  first  two, 
extended  the  whole  of  a  lease* 
hold  estate,  and  returned  nil  to  the 
third.  The  first  two  judgments 
being  adjudged  to  have  been  satis- 
fied at  the  time,  held,  that  the  cre- 
ditor had  acquired  no  rights  under 
his  elegits.     Ibid. 

4.  A.  D.t  being  entitled  to  three  an- 
nuities secured  by  covenant  and 
judgment,  received  for  twenty  years 
part  of  the  rents  of  the  grantor's 
estates  under  elegits  issued  on  sa- 
tisfied judgments.  Held,  that  he 
was  not  accountable  for  his  receipts 
to  a  party  having  a  charge  on  the 
estate,  who  had  taken  no  proceed- 
ings to  obtain  possession.    Ibid. 

ENCOURAGING  EXPEDI- 
TION. 
See  Canal. 
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ENJOYMENT  IN  SPECIE. 
See  Covenant,  3. 

Perishable  Property. 

EQUITABLE  WASTE. 

1.  Trustees  in  whom  an  estate  is 
vested  ought  not  to  cut  down  or- 
namental trees  alleged  to  be  pre- 
judicial, without  first  applying  to 
the  parties  beneficially  interested 
for  their  assent,  or  to  the  Court 
for  its  authority ;  and  the  onus  of 
showing  that  the  trees  are  pre- 
judicial lies  on  the  trustees.  Camp- 
bell v.  Allgood.  Page  623 

2.  A  perpetual  injunction  was  granted 
against  trustees,  who  cut  down  three 
ornamental  trees,  and  failed  in 
proving  to  the  satisfaction  of  the 
Court  that  they  were  prejudicial  to 
the  residence.     Ibid. 

ESTATE. 
See  Devise,  1. 

ESTATE  IN  FEE. 

1.  A  devise  to  A.  and  his  "lawful 
heirs"  creates  a  fee  and  not  an 
estate  tail.  The  addition  "  lawful" 
in  no  degree  affects  the  word 
"  heirs,"  for  the  qualification  of 
being  "  lawful"  is  implied  in  the 
word  "  heirs."  Mathews  v.  Gar- 
diner. 254 

2.  Devise  to  testator's  daughter  "  and 
her  lawful  heirs,"  "  but  in  case  she 
should  not  happen  to  leave  any 
child,"  then  to  his  nephew  and  his 
heirs.  Held,  that  the  daughter 
took  a  fee  simple,  with  an  execu- 
tory devise  over  to  the  nephew. 
Mathews  v.  Gardiner.  254 
VOL.  xvii. 


3.  Devise  of  "  my  landed  estate  in 
SVcstmoreland"  with  their  appur- 
tenances, and  all  allotments  of 
common  now  inclosed,  to  the  tes- 
tator's three  daughters,  "  to  be 
jointly  and  equally  enjoyed  or  di- 
vided in  case  of  marriage  of  any 
of  them,  and  they  or  the  survivor 
in  case  of  death,  are  hereby  fully 
authorized  to  dispose  of  the  same 
by  will  or  assignment."  Held, 
that  the  first  words  gave  the  fee, 
and  the  second  created  a  joint 
tenancy,  and  that  the  survivor 
alone  had  power  to  devise.  Cook" 
son  v.  Bingham.  Page  262 

See  Remoteness. 

Tenancy  in  Common,  1. 

ESTATE  TAIL. 
A  tenant  in  tail  in  remainder  of  copy- 
holds became  bankrupt,  and  by 
the  custom,  the  entail  could  not 
be  barred  until  it  fell  into  posses- 
sion. The  bankrupt  obtained  his 
certificate,  and  purchased  of  his 
assignees  his  life  estate  only.  On 
the  subsequent  death  of  the  tenant 
for  life,  held,  that  the  assignees 
had  then  no  power  to  bar  the  en- 
tail and  acquire  the  remainder  in 
fee,  subject  to  he  life  estate  sold 
to  the  bankrupt.  Johnson  v.  Smiley. 

223 
See  Estate  in  Fee. 

EVIDENCE. 
1.  A  married  woman  was  alleged  to 
have  executed  an  appointment  in 
1800,  and  to  have  destroyed  it. 

T  T 
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In  1813,  disputes  having  arisen 
between  her  and  the  appointees, 
she  and  her  husband  executed  a 
deed  of  compromise,  which  recited 
the  appointment  of  1800,  and  that 
she  had  destroyed  it.  Held,  in  a 
contest  between  the  appointees  and 
a  party  claiming  under  her  will, 
that  the  deed  of  compromise  was 
admissible  in  evidence,  as  was  also 
the  draft  bill  of  costs  of  her  solici- 
tor and  a  draft  of  the  deed  of  1 800, 
found  in  his  possession.  Held, 
also,  that  this  evidence  (after  a 
lapse  of  forty  years)  established 
the  fact  of  her  execution  of  the 
appointment  in  1800.  Dine  v.  Cos- 
tobadie.  Page  140 

2.  Observation,  that  the  interest  of  a 
witness  is  apt  to  mislead  his  recol- 
lection.    Griesbach  v.  Fre mantle. 

314 

3.  When  the  evidence  in  a  cause  is 
taken  orally,  a  general  application, 
under  the  36th  section  of  the  15 
&  16  Vict.  c.  86,  to  be  at  liberty 
to  use  at  the  hearing  affidavits 
already  filed,  is  irregular.  The 
particular  facts  or  circumstances 
proposed  to  be  proved  by  affidavits 
should  be  specified  both  in  the 
notice  of  motion  and  in  the  order. 
Ivison  v.  Grassiot.  321 
See  Adulterine  Bastardy. 

Charity,  1. 

Charter  of  Foundation. 

Cross-examination. 

Presumption. 

Will. 

EXECUTION  OF  POWER. 

See  Power. 


EXECUTOR. 

Where  a  bequest  is  made  by  A.  to 
the  executors  of  B.,  such  execu- 
tors hold  it  in  trust,  and  to  be 
administered  as  part  of  B.'n  assets. 
The  persons  who  take  it  benefi- 
cially take  as  cestui*  que  trust, 
and  not  as  personce  designate,  and 
it  may  belong  either  to  the  credi- 
tors, or  the  pecuniary  or  residuary 
legatee  or  next  of  kin  of  B.,  ac- 
cording to  the  circumstances.  Long 
v.  Watkinson.  Page  471 

See  Contributory. 

Devastavit. 

Payment  into  Court. 

Revocation. 

EXECUTORY  DEVISE. 
See  "  Or"  read  "  and." 

EXECUTORY  TRUST. 

See  Covenant. 
Settlement. 

EXHIBITIONS. 

See  School. 


FORECLOSURE. 

1.  A  decree  for  foreclosure  being 
made,  the  mortgagee,  after  the  ac- 
counts had  been  taken,  incurred 
further  costs  in  another  proceed- 
ing. Held,  that  he  could  not,  by 
petition,  obtain  an  order  to  add 
them  to  his  security.  Barron  ▼. 
Lanccjield.  208 

2.  The  relief  to  which  a  judgment 
creditor  is  entitled,  under  the  1  &  2 
Vict.  c.  1 1 0,  is  a  foreclosure,  and  not 
a  sale.  Jones  v.  Bailey.  58i 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


643 


FORFEITURE. 

See  Marriage. 

Presumption,  1. 

FRAUD. 

See  Company. 

Misrepresentation. 
Power,  1,  2,  3. 

FREEMAN. 

See  Custom  of  London. 


GIFT. 

See  Cheque,  1. 

GRANT. 

Grants  by  the  Crown  are  construed 
favourably  to  the  grantor,  and  in 
such  a  case  the  usual  rule,  as  to 
the  construction  of  grants,  is  in- 
verted. If  it  be  shown  that  the 
King  is  deceived  in  his  grant,  it 
will  not  include  a  subject-matter 
not  expressed.  Attorney-General 
v.  Ewelme  Hospital.  Page  366 


HEIR  AND  NEXT  OF  KIN. 

See  Conversion. 

HOSPITAL. 
In  1437,  an  almshouse  or  hospital 
was  founded  and  endowed  by  the 
lord  of  the  manor  of  Ervelme,  for 
thirteen  poor  men,  two  priests,  for 
praying  for  souls  and  the  educa- 
tion of  youth,  and  the  right  of 
nominating  the  master  was  vested 


in  the  lord  of  the  manor  for  the 
time  being.  Previous  to  1513,  the 
manor  and  the  rights  of  patronage 
became,  on  the  attainder  of  the 
lord,  forfeited  to  the  Crown.  In 
1613,  King  James  the  First,  by 
letters-patent,  granted  the  Tight  of 
nomination  of  the  master  to  the 
University  of  Oxford,  for  the  sup- 
port of  the  Regius  Professor  of 
Medicine,  and  in  1818,  the  manor, 
with  all  its  advantages  and  endow- 
ments, was  duly  granted  by  the 
Crown  to  J.  B.  The  following 
points  were  held. 

First,  that  the  rights  of  nomina- 
tion and  visitation,  incidental  to 
the  manor,  did  not,  upon  the  forfei- 
ture by  attainder,  become  merged 
and  extinguished,  but  vested  in 
the  Crown. 

Secondly,  that  the  property,  &c, 
of  the  hospital  were  not  affected 
by  the  statutes  for  the  dissolution 
of  monasteries  (27  Hen,  8,  c  28, 
and  31  Hen.  8,  c.  13),  but  remained 
vested  in  the  Crown  as  before. 

Thirdly,  that  they  were  not  in  any 
degree  affected  by  the  act  respect- 
ing chantries  (1  Edw.  6,  c.  14),  so 
as  to  vest  the  property  in  the 
Crown,  as  its  quasi  "  probate  pos- 
sessions." 

Fourthly,  that  the  founder,  by 
annexing  the  right  of  nomination  to 
the  manor,  could  not  and  had  not 
made  them  inseparable ;  but  that 
the  right  of  patronage  was  in 
the  nature  of  a  lay  advowson, 
which  the  lord  might  alien  without 
parting  with  the  manor,  and  the 
converse. 

t  t  2 
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Fifthly,  that  by  the  grant  of  King 
James  to  the  University  of  Oxford, 
the  jus  patronatus  had,  de  facto, 
been  severed  from  the  manor  of  E. 

Sixthly,  that  by  the  common  law, 
the  grant  of  a  manor  by  the  King 
cum  pertinentibus  would  pass  an 
advowson  appendant  to  it,  and  that 
the  statute  17  Edw.  2,  c.  15,  cre- 
ated a  restriction  as  to  advowson s 
of  churches  only  and  did  not  apply 
to  the  present  case  of  a  lay  ad- 
vowson. Attorney  -  General  v. 
Ewelme  Hospital.  Page  242 

HUSBAND  AND  WIFE. 

1.  A  married  woman  was  entitled  to 
60/.  in  Court,  but,  on  her  mar- 
riage, she  was  indebted  to  the  ex- 
tent of  100/.,  which  had  been 
proved  under  the  husband's  bank- 
ruptcy. Held,  that  the  assignees 
were  entitled  to  the  whole  fund. 
Bonner  v.  Bonner.  86 

2.  Upon  the  consent  of  a  married 
woman,  377/.,  to  which  her  hus- 
band was  entitled  in  her  right,  was 

.  ordered  to  be  paid  to  him.  He 
had  been  insolvent  eighteen  years 
previously,  and  his  assignee  having 
claimed  the  money,  the  order  was 
rescinded  and  the  whole  fund  or- 
dered to  be  settled,  notwithstand- 
ing the  opposition  of  the  assignee. 
Watson  v.  Marshall  363 

3.  To  save  expense,  the  terms  of 
settlement  of  a  small  sum  were  em- 
bodied in  the  order.     Ibid. 

4.  Three-fourths  of  a  legacy  of  400/. 
belonging  to  a  wife  (after  payment 
of  the  costs)  settled  as  against  a 
particular   assignee   of  the   fund, 


the  husband  having  nine  years  be- 
fore become  bankrupt ;  and  semblc, 
that  the  whole  would  have  been 
settled  but  for  negociations  be- 
tween the  parties  for  several  years, 
which  had  involved  the  assignee 
in  considerable  expense.  Walker 
v.  Drury.  Page  482 

5.  The  savings  of  a  wife's  separate 
estate  were  invested  in  the  joint 
names  of  husband  and  wife.  The 
fund  was  afterwards  applied  in  the 
purchase  of  a  real  estate.  After 
the  death  of  the  husband,  the 
Court,  on  the  evidence,  held,  that 
the  estate  belonged  to  the  wife. 
Darkin  v.  Darkin.  578 

6.  Two  promissory  notes,  and  a  gas 
share,  were  left  to  a  feme  sole  for 
her  separate  use.  She  married, 
but  they  were  not  settled,  and  they 
were  subsequently  transferred  into 
the  name  of  the  husband.  There 
being  written  recognitions  of  the 
husband  that  they  were  tbe  wife's, 
held,  after  his  death,  that  they  be- 
longed, as  separate  estate,  to  her. 
Ibid. 

See  Agreement. 
Covenant. 
Custom  op  London. 
Marriage  Settlement. 
Separate  Estate. 
Settlement. 


INJUNCTION. 

1.  Practice  under  the  statute  incases 
of  injunctions  to  stay  proceedings 
at  law.     Lovell  v.  Galloway.         1 

2.  Where  the  Plaintiff  in  a  bill  of 
discovery  in  aid  of  a  defence  at 
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law  has  a  bond  fide  case,  verified 
by  affidavit,  showing  that  informa- 
tion may  be  given  by  the  answer 
which  may  assist  him  in  wholly 
or  partly  destroying  the  case 
made  against  him  at  law,  he  is 
entitled  to  that  discovery  and  to 
an  injunction  until  the  discovery  is 
given.  Lot  ell  v.  Galloway.  Page  1 
3.  On  the  principle  of  protecting 
property  pending  litigation,  the 
Court  will,  in  a  suit  to  impeach  a 
conveyance  of  an  advowson,  re- 
strain the  institution  of  a  clerk, 
even  as  against  a  Defendant  claim- 
ing to  be  purchaser  for  valuable 
consideration  without  notice  under 
it.     Greenslade  v.  Dare,  502 

See  Equitable  Waste. 
Patent. 

INSPECTION  OF  DOCU- 
MENTS. 
An  order  gave  liberty  to  the  "Plain- 
tiff, his  solicitors  or  agents/'  to  in- 
spect documents  in  the  Defendant's 
possession.  Held,  that  this  did 
not  authorize  the  inspection  by  a 
non-professional  relative  of  the 
Plaintiff,  though  alleged  to  be  the 
only  person  conversant  with  the 
accounts.  The  Court  also  refused 
to  make  a  special  order  permitting 
the  inspection  by  such  .party. 
Summerfield  v.  Pritchard.  9 

See  Production  of  Documents. 

INTEREST. 

1.    Interest  on  arrears  of  rent  and  an 

apportionment,  as  between  landlord 

and  tenant,  disallowed.     Peers  v. 

Sneyd.  151 


2.  On  the  sale  of  an  advowson,  the 
purchase-money  was  to  be  paid  on 
a  fixed  day,  and  the  conveyance  to 
be  executed,  but,  in  default  of 
payment,  the  purchaser  was  to  pay 
interest.  The  purchase  was  not 
completed,  through  the  default  of 
the  vendor.  Held,  that  no  interest 
was  payable.     Weddall  v.  Nixon* 

Page  160 

3.  An  administrator  unnecessarily  re- 
tained a  balance  of  3,700/.  in  bis 
hands  for  three  years.  He  was 
charged  with  interest,  but  was  al- 
lowed his  costs  of  an  administration 
suit.  Held,  also,  that  the  pendency 
of  a  suit  for  administration  in  the 
Duchy  Court  of  Lancaster,  during 
the  time,  was  no  justification  for 
the  non-investment.  Holgate  v. 
Haworth.  259 

INTEREST  ON  PURCHASE- 
MONEY. 

1.  Principle  of  the  decision  in  De 
Vxsme  v.  De  Vxsme  (1  Hall  *  Tw. 
408 ;  1  Macn.  $  G.  336)  explained. 
Sherwin  v.  Shak spear e.  267 

2.  A  condition,  that  "  if,  from  any 
cause  whatever,  the  purchase  shall 
not  be  completed  on  a  day  named, 
the  purchaser  shall  pay  interest  on 
the  purchase-money,  from  that  day 
till  the  completion  of  the  pur- 
chase," is  inoperative,  where  a 
good  title  has  not  been  shown  by 
the  default  of  the  vendor  within 
the  time  stipulated  ;  but  it  is  ope- 
rative where  it  is  the  result  of  ac- 
cident, or  of  something  which  could 
not  have  been  guarded  against  by 
the  vendor.     Ibid. 
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3.  A  vendor  in  possession  must  ac- 
count for  the  rents  and  profits  as 
in  the  case  of  a  mortgagee  in  pos- 
session.    Sherwin  v.  Shakspeare. 
Page  267 

IRREGULARITY. 
See  Demurrer. 
Dismissal. 
Order  of  Course. 
Order  to  change  Solicitor. 

ISSUE. 

See  Substitution. 


JOINT  TENANCY. 

.  Where  a  testator  gives  property 
to  a  parent  and  his  children  simpli- 
citer,  and  he  has  children  then  in 
esse,  the  parent  and  children  take 
together,  either  jointly  or  in  com- 
mon ;  but  if  there  be  superadded 
words  importing  a  settlement,  the 
parent  takes  for  life,  with  remain- 
der to  his  children.  Mason  v. 
Clarke.  126 

.  Bequest  "  to  A."  (who  was  enceinte 
at  the  time)  "  and  her  children." 
Held,  that  A.  and  her  children 
took  as  joint  tenants,  and  no  child 
having  survived  the  testator,  that 
A.  was  absolutely  entitled  to  the 
legacy.     Ibid. 

.  Devise  of  "  my  landed  estate  in 
Westmoreland"  with  their  appur- 
tenances, and  all  allotments  of  com- 
mon now  inclosed,  to  the  testator's 
three  daughters,  "  to  be  jointly  and 
equally  enjoyed  or  divided  in  case 
of  marriage  of  any  of  them,  and 
they  or  the  survivor,  in  case  of 
death,  are  hereby  fully  authorized 


to  dispose  of  the  same  by  will  or 
assignment."  Held,  that  the  first 
words  gave  the  fee,  and  the  second 
created  a  joint  tenancy,  and  that 
the  survivor  alone  had  power  to 
devise.    Cookson  v.  Bingham. 

Page  252 
4.  The  testator  gave  his  "  personal 
estate,  in  money  and  funds,"  to  his 
three  daughters  equally;  also  all 
plate  and  furniture,  to  be  shared 
like  the  personal  estate ;  and  also 
to  his  three  daughters  all  his 
books,  pictures,  &c. ;  also  a  lease- 
hold house,  particularly  named. 
Held,  that  as  to  the  books  and 
leasehold,  the  daughters  were  joint 
tenants.  Ibid. 
See  Estate  in  Fee,  3. 

JUDGMENT. 
See  Elegit. 

JURISDICTION. 

See  Taxation,  2,  3. 


LAPSE  OF  TIME. 

See  Abandonment. 
Creditors'  Suit. 
Marriage. 

LASTING  IMPROVEMENTS. 
See  Tenant  for  Life. 

LEASE. 
See  Principal  and  Agent. 

LEASEHOLD. 

See  Vendor  and  Purchaser,  1. 

LEAVING  ISSUE. 
See  Devise,  2. 
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LEGACY. 

See  Ademption. 
Bequest,  2. 
Substitution. 
Will. 

LEGACY  DUTY. 

1.  The  Legacy  Duty  Acts  are  to  be 
construed  strictly,  and  in  favour  of 
the  subject.  Hobson  v.  Neale. 

Page  178 

2.  A  will  empowered  the  trustees, 
with  the  consent  of  A.,  to  sell 
the  real  estate,  and  invest  a  suffi- 
cient sum  to  answer  two  annuities. 
The  rents  being  deficient  to  pay 
the  annuities,  the  Court  ordered 
a  sale  out  of  the  produce,  and 
20,000/.  consols  were  purchased  to 
provide  for  the  annuities.  Legacy 
duty  being  claimed  on  the  corpus 
of  the  consols,  held,  that  the  vali- 
dity of  this  claim  depended  on 
whether  the  sale  had  taken  place 
under  the  general  jurisdiction  of 
this  Court,  or  under  the  power  in 
the  will ;  and  the  Court  having  held 
the  former,  determined  that  no 
legacy  duty  was  payable.    Ibid. 

LEGITIMACY. 

See  Adulterine  Bastardy. 

LEGATEE. 
A  testatrix  having  nephews,  named 
Robert,  John,  John  Henry,  Samuel 
and  Thomas,  appointed  M  Robert " 
her  executor,  and  after  a  bequest  to 
"  John  Henry,"  directed,  that  if  he 
should  not  marry,  it  should  be  di- 
vided between  "  Samuel,"  "  John," 
and  Mary.  Thomas  claimed  under 
the  gift  to  "John;"  but  held,  that 


he  was  not  entitled,  and  that  John 
Henry  was  meant.  On  appeal  bow- 
ever  the  Court  was  divided.  Mostyn 
v.  Mostyn.  Page  323 

LIFE  INTEREST. 
See  Joint  Tenancy,  1. 

LIS  PENDENS. 

A  suit  dismissed  as  against  the  prin- 
cipal Defendant,  and  which,  though 
pending  as  against  the  others,  has 
yet  been  practically  abandoned, 
does  not  prevent  the  operation  of 
the  Statute  of  Limitations.  Dixon 
v.  Gayfere,  Flukerv,  Gordon.  421 
See  Costs,  8. 

LONG  VACATION. 

See  Practice. 

LORD  OF  MANOR. 

It  is  not  necessary  for  the  lord  of  the 
manor  to  appear  in  Court  to  con- 
sent to  a  vesting  order  under  the 
Trustee  Act  (13  &  14  Vict.  c.  60, 
s.  28).  Ayles  v.  Cox,  Ex  parte 
John  Attwood.  584 

LUNATIC. 
A  fund  producing  upwards  of  200/. 
a  year,  belonging  to  A.  £.,  a  per- 
son of  unsound  mind,  though  not 
so  found  by  inquisition,  was  paid 
into  Court  under  the  Trustee  Re- 
lief Act.  A  petition  to  the  Master 
of  the  Rolls  for  the  application  of 
the  income  towards  his  maintenance 
was  refused.     Re  Irby.  334 


MAINTENANCE. 

See  Lunatic, 
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MANOR. 

Unascertained  and  undefined  advan- 
tages will  pass  under  the  general 
words  by  a  grant  of  a  manor,  al- 
though not  in  the  contemplation 
of  either  party  at  the  time.  Thus, 
for  instance,  the  minerals  in  the 
lord's  waste  would  pass,  although 
their  existence  was  neither  known 
nor  suspected  by  any  of  the  parties 
to  the  contract.  So  also  the  ad- 
vowson  to  a  living  will  pass  with 
a  manor  by  general  words,  though 
not  specifically  named  in  the  grant. 
Attorney-General  v.  Ewelme  Hos- 
pital. Page  366 
See  Hospital. 

Lord  of  Manor. 

MARRIAGE. 

After  a  lapse  of  twenty-eight  years 
a  consent  to  marriage,  so  as  to 
avoid  a  forfeiture,  was,  under 
the  circumstances,  presumed.  Re 
Adrian  Birch.  358 

See  Presumption,  1. 

MARRIAGE  SETTLEMENT. 
A  sum  of  865/.  stock,  partly  belong- 
ing to  the  husband  and  partly  to  the 
wife,  was  settled  (subject  to  the  in- 
terests given  to  the  husband,  wife 
and  children)  as  to  the  husband's 
part  on  the  husband's  executors,  and 
as  to  the  wife's  to  her  next  of  kin. 
The  settlement  contained  a  cove- 
nant, that  the  after-acquired  pro- 
perty of  the  wife  should  be  settled 
on  like  trusts.  Held,  that  the 
husband  and  wife's  representa- 
tives were,  under  the  ultimate 
limitation,  entitled  to  the  wife's 
after-acquired  property,  in  propor- 


tion to' their  interests  in  the  865/. 
Stevens  v.  Van  Voorst.  Page  305 
See  Covenant. 

Power  to  appoint  New 
Trustees. 

Power  to  lend. 

Settlement. 

MASTER  OF  HOSPITAL. 

See  Hospital. 

MASTER. 

See  School. 

MASTERS. 

See  Winding-up  Acts. 

MERGER. 

See  Hospital. 

MINES. 

Observations  as  to  the  doubtful  and 
speculative  character  of  mining 
operations.  Jennings  v.  Broughton. 

234 

MISREPRESENTATION. 

1.  Where  a  party,  by  misrepresenta- 
tion, draws  another  into  a  contract, 
such  party  may  be  compelled  to 
make  good  the  representation,  if 
that  be  possible ;  but  if  it  be  impos- 
sible, the  person  deceived  may 
avoid  the  co.ntract.  The  same  prin- 
ciple applies,  though  the  party,  at 
the  time,  believed  the  statement 
to  be  true,  if  in  the  due  discharge 
of  his  duty,  he  ought  to  have 
known  otherwise.  Pulsford  v.  Rich- 
ards. 87 

2.  Third  parties,  who  by  false  re- 
presentations induce  others  to 
enter  into  contracts,  are  estopped 
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from  afterwards  falsifying  their 
statement,  and,  if  necessary,  may 
be  compelled  to  make  them  good. 
But  the  false  statement  of  one,  not 
a  party  to  the  agreement  entered 
into  on  the  faith  of  it,  is  not  a 
ground  for  avoiding  it.  Pulsford 
v.  Richards.  Page  87 

3.  Misrepresentations  may  be  either 
by  a  suppression  of  the  truth  or 
an  assertion  of  what  is  false ;  but 
to  be  the  ground  for  avoiding  the 
contract,  the  representation  must 
be  one  "  dans  locum  contraclui"  or 
such  that  it  is  reasonable  to  infer, 
that  in  its  absence  the  party  de- 
ceived would  not  have  entered  into 
the  contract.  Ibid. 

MONASTERIES. 

See  Hospital,  2. 

MORTGAGE. 

1.  A.  conveyed  lands  to  B.t  on  trust, 
in  case  a  sum  and  interest  should 
not  be  paid  by  a  day  named,  to 
sell,  and  after  payment  of  principal, 
interest  and  costs,  to  reconvey  the 
lands  remaining  unsold,  or  pay 
over  the  residue  of  the  money ; 
and  B.  covenanted  not  to  sell  with- 
out giving  six  months'  notice,  but 
the  deed  contained  no  proviso  for 
redemption.  Held,  that  this  was 
a  mere  mortgage,  and  that  A.  was 
therefore  entitled  to  six  months' 
time  to  redeem.  Bell  v.  Carter.   1 1 

2.  A  mortgagee,  notwithstanding  the 
interest  mortgaged  is  reversionary, 
can  only  recover  six  years'  arrears 
of  interest  as  against  the  land  mort- 
gaged, although   he  may  recover 


twenty  years'  arrears  on  the  cove- 
nant to  pay.     Sinclair  v.  Jackson. 
Page  405 

3.  The  interest  on  money  secured  by 
mortgage  of  land  and  by  covenant 
being  sixteen  years  in  arrear,  the 
mortgagee  filed  his  bill  of  foreclo- 
sure against  the  heir  of  the  mort- 
gagor, raising  no  question  of  liabi- 
lity on  the  covenant  or  of  any  right 
of  tacking.  A  decree  was  made 
to  take  an  account  of  what  was 
due  on  the  mortgage.  Under  the 
Statutes  of  Limitation,  twenty 
years'  arrears  could  be  recovered 
on  the  covenant,  but  six  only  as 
against  the  land.  The  Master  re- 
fused to  allow  the  Plaintiff  to  tack 
his  two  claims.  Held,  on  excep- 
tions, that  he  was  right.  Sinclair 
v.  Jackson.  405 

4.  Whether  the  right  to  tack  in  such 
a  case  would  be  different  in  a  suit 
for  foreclosure,  from  what  it  is  in 
a  suit  for  redemption,  qucere  ?  Ibid. 
See  Foreclosure. 

Receiver,  1. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Foreclosure. 
Mortgage. 


NEXT  OF  KIN. 
1.  Trust  funds  were  settled  upon  a 
husband  for  life,  and  if  the  wife 
should  die  in  the  lifetime  of  the 
husband,  then,  after  his  decease 
and  failure  of  issue,  "  for  such 
persons  (other  than  the  husband) 
as  should  then  be  the  next  of  kin 
of  the  wife,  and  would  have  been 
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entitled  thereto  under  the  Statute 
of  Distribution,  in  case  she  had 
died  sole,  unmarried  and  intestate." 
Held,  that  her  next  of  kin,  at  her 
own  death,  and  not  those  at  the 
death  of  her  husband,  were  enti- 
tled. Wheeler  v.  Addami.  Page  41 7 
2.  In  a  limitation  by  deed,  on  a  par- 
ticular event,  to  the  "  then"  next 
of  kin  of  A.  the  word  "  then"  was 
held  to  refer  to  the  event  and  not 
to  the  time  of  its  happening.  Ibid, 
See  Executor. 

NOMINATION. 

See  Hospital,  1,  4,  5. 

NOTICE. 
See  Canal. 


«  OR"  READ  "  AND." 
A  testator  devised  an  estate  in  fee  to 
his  son,  but  if  he  should  die  under 
twenty-one,  over.  By  a  codicil, 
he  limited  the  estate  over,  in  the 
event  of  the  son  dying  without 
issue  "  or "  under  twenty-one. 
Held,  that  "or"  must  be  read 
"  and,"  and  that  the  executory  de- 
vise over  took  effect  only  on  the 
happening  of  both  events,  and  con- 
sequently, that  //.,  on  attaining 
twenty-one,  had  an  absolute  estate 
in  fee  simple.     Morris  v.  Morris. 

198 
ORDER  OF  COURSE. 
When  a  demurrer  has  been  overruled, 
and  an  appeal  from  the  order  is 
pending,  an  ex  parte  order  to 
amend  is  irregular ;  and  a  Plaintiff 
having  obtained  such  an  order, 
after  he  had  notice  that  the  appeal 


had  been  set  down,  it  was  dis- 
charged with  costs,  and  the  amend- 
ments were  expunged.  A  ins  lie  v. 
Sims.  Page  174 

See  Taxation,  1. 

ORDER  TO  CHANGE  SOLICI- 
TOR. 

A  country  solicitor  agreed  to  employ 
a  town  agent  for  fifteen  years.  Be- 
fore the  expiration  of  the  term,  he 
obtained  an  order  of  course,  in  a 
suit,  to  change  the  agent,  suppress- 
ing the  existence  of  the  special 
contract.  The  order  was  dis- 
charged for  irregularity,  with  costs. 
Richards  v.  The  Scarborough  Mar- 
ket  Company.  83 

OUTSTANDING  ESTATE. 

Part  of  the  testator's  property  being, 
at  his  death,  invested  on  insuffi- 
cient securities,  an  inquiry  was 
directed  (though  the  tenant  for 
life  was  entitled  to  enjoy  it  in 
specie),  whether  any  and  which 
of  the  outstanding  debts  due  to  the 
testator  should  be  got  in.  Crowe 
v.  Crisford.  507 


PARAPHERNALIA. 

1.  Old  family  jewels  do  not  consti- 
tute paraphernalia.  Jervoise  v.  Jer- 
voise.  566 

2.  Pearl  ornaments  presented  to  a 
married  woman  by  a  third  party, 
held  to  be  part  of  her  parapherna- 
lia.    Ibid. 

3.  So,  likewise,  brilliant  bracelets 
bought  by  the  husband  and  given 
to  the  wife,  though  worn  with  the 
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family  jewels,  constitute  part  of 
her  paraphernalia.  Jervoise  v.  Jer- 
voise.  Page  566 

PARENT  AND  CHILD. 
See  Joint  Tenancy,  1. 

PARTIES. 
See  Receiver,  1. 

PARTNERS. 

See  Partnership. 

PARTNERSHIP. 

1.  Surviving  partners  held,  by  infer- 
ence deduced  from  their  conduct, 
to  have  carried  on  their  business 
on  the  same  terms  as  the  original 
partners.    King  v.  Chuck.         325 

2.  In  a  partnership  between  A.,  B. 
and  C,  there  was  a  stipulation, 
that  if  one  died,  the  survivor  should 
take  the  business  and  pay  his  ex- 
ecutors his  capital,  as  appears  on 
the  last  account.  A.  died,  and  B. 
and  C.  continued  to  carry  on  the 
business  without  articles.  B.  after- 
wards died.  The  Court,  from  the 
conduct  of  the  parties,  inferred 
that  B.  and  C.  carried  on  their 
business  on  the  same  terms,  as  to 
winding-up  on  the  death  of  either, 
as  those  which  applied  to  the  first 
partnership  between  A.,  B.  and  C, 
and  decreed  C.  to  pay  to  B.'s  exe- 
cutors his  capital,  as  appearing  on 
the  last  account.     Ibid. 

PATENT. 
On  a  motion  for  an  injunction  to  re- 
strain the  alleged  infringement  of 
a  patent,  the  Defendant  insisted, 
first,  on  the  invalidity  of  the  pa- 


tent ;  and,  secondly,  that  he  had 
not  infringed  it,  and  an  action  was 
directed.  Afterwards,  the  De- 
fendant pleaded  in  equity  simply 
the  want  of  novelty  of  the  patent. 
This  Court,  on  allowing  the  plea, 
gave  the  Plaintiff  liberty  to  apply 
to  modify  the  order  made  on  the 
application  for  the  injunction,  so 
as  to  make  it  conformable  to  the 
issue  tendered  by  the  plea.  Young 
v.  White.  Page  532 

See  Plea. 


PATRONAGE. 
See  Hospital. 

PAYMENT  INTO  COURT. 
An  executor,  for  some  years,  re- 
ceived the  rents  of  property  spe- 
cifically bequeathed.  The  specific 
legatee  having  instituted  a  suit 
against  him,  held,  that  he  could 
not  set  up  the  adverse  title  of  a 
third  party  as  a  defence  to  a  mo- 
tion to  pay  the  amount  into  Court. 
Held  also,  that  the  executor  was 
not  entitled  to  deduct  the  amount 
of  debts,  &c.  paid  by  him,  there 
having  apparently  been  sufficient 
general  assets  out  of  which  they 
ought  to  have  been  paid.  Lord  v. 
Purchase.  171 


PAYMENT  OUT  OF  COURT. 
A.  B.f  who  was  entitled  to  a  fund  in 
Court,  assigned  it  to  C.  D.f  who 
was  resident  in  India.  C.  D.  ap- 
pointed E.  F.  his  attorney  in  Eng- 
land.   On  the  joint  petition  of  A. 
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B.,  C.  D.  and  E.  F.,  the  fund  was 
paid  out  to  E.  F.    Fell  v.  Jones. 
Page  521 

PERISHABLE  PROPERTY. 
A  testator  gave  his  freehold,  copy- 
hold and  leasehold  estates,  and  all 
his  stocks,  shares  and  personal 
estate,  to  trustees,  in  trust  to  re- 
ceive the  "  rents,"  issues  and  pro- 
fits, and  thereout  to  keep  the 
houses,  &c.  in  good,  substantial 
and  tenantable  repair,  and  renew 
his  leaseholds,  &c,  and  then  to 
pay  "  the  net  income  arising  from 
the  residuary  real  and  personal 
estate"  to  his  wife  for  life.  Held, 
first,  that  the  wife  was  entitled  to 
enjoyment  in  specie ;  and,  secondly, 
that  all  ordinary  repairs  were  to 
be  paid  out  of  the  income,  but  not 
such  extraordinary  repairs  as 
would  amount  to  rebuilding  the 
houses.  Crowe  v.  Crisford.  507 
See  Outstanding  Estate. 

PETITION. 
See  Foreclosure,  1. 

Payment  out  of  Court. 
Railway,  4. 
Trustee  Act. 

PLAINTIFFS. 

See  Co-Plaintiffs. 

PLEA. 

1.  When  a  bill  alleges  facts,  which, 
if  true,  would  contradict  or  be  evi- 
dence to  discredit  a  plea,  the  plea 
must  be  supported  by  an  answer, 
denying,  or  at  least,  if  not,  giving 
the  Plaintiff  discovery  as  to  those 
facts.     Hunt  v.  Penrice.  525 

2.  A  Plaintiff  claimed  as  remainder- 


man upon  default  of  issue  of//.  B. 
The  Defendant  pleaded  that  A.  B. 
left  issue  one  child,  viz.  himself, 
the  Defendant.  Held,  that  the 
plea  was  informal,  it  not  being  ac- 
companied by  an  answer  to  charges 
in  the  bill,  that  A.  B.,  in  her  cor- 
respondence with  her  family,  never 
alluded  to  her  being  pregnant,  or 
referred  to  the  Defendant  other- 
wise than  as  her  adopted  child,  &c. 
&c.  Hunt  v.  Penrice.  Page  525 
3.  To  a  bill  for  the  infringement  of 
a  patent,  the  Defendant  pleaded, 
that  the  Plaintiff  was  not  the  first 
inventor.  Held,  that  the  Defend- 
ant need  not  answer  any  fact  al- 
leged by  the  bill  which  would  not 
be  evidence  to  go  to  a  jury  on  such 
an  issue.  As,  for  instance,  the  ac- 
curacy of  the  specification ;  the  no- 
velty of  the  process ;  the  assign- 
ment of  the  patent ;  the  expendi- 
ture of  money  on  it ;  the  obtaining 
Scotch  and  Irish  patents  for  the 
process ;  allegations  as  to  the  opi- 
nions of  third  parties  as  to  the 
invention,  and  the  truth  of  the 
assertions  of  third  parties  respect- 
ing it,&c.&c.  Youngv.  White.  532 
See  Patent. 

PLEADING. 

See  Co-Plaintiffs. 
Mortgage,  3. 
Plea. 

Purchaser  for  valuable  Con- 
sideration. 

POWER. 
1.  The  donee  of  a  power  of  selection 
cannot  lawfully  exercise  his  power, 
in  sucli  a  manner,  as  to  secure  an 
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advantage  to  himself,  by  any  sti- 
pulation or  arrangement  with  the 
appointees  in  whose  favour  the 
power  is  exercised.  Askham  v. 
Barker.  Page  37 

2.  The  burden  of  proving  the  inva- 
lidity of  an  appointment  lies  on  the 
person  who  seeks  to  set  it  aside; 
and  not  only  the  deed,  but  the 
whole  matter,  and  all  the  ac- 
companying facts,  must  be  exa- 
mined, in  order  to  ascertain  the 
real  nature  and  character  of  the 
transaction.     Ibid. 

3.  A  tenant  for  life  had  the  power  of 
appointing  the  settled  property 
amongst  such  of  his  children  as  he 
should  think  fit.  The  trustees  had, 
in  breach  of  trust,  lent  him  part 
of  the  trust  monies,  without  taking 
any  security.  In  1834,  the  tenant 
for  life  appointed  to  his  daughters 
the  money  so  lent  and  500/.  in  ex- 
clusion of  his  son.  Contempora- 
neously, the  daughters  exchanged 
the  sum  so  appointed  for  an  estate 
of  the  father,  and  the  old  trustee 
retired.  The  transaction  was  sup- 
ported, the  estate  being  worth  the 
amount  given  in  exchange.    Ibid. 

4.  A.  B.,  having  a  testamentary  power 
over  real  estate  in  favour  of  his 
children,  devised  all  the  real  estates, 
of  or  to  which  he  was  seised  or  en- 
titled, "  or  of  which  he  had  power 
to  dispose  or  to  appoint  by  that  his 
will,"  on  trusts  for  his  children  and 
for  other  uses  exceeding  his  autho- 
rity. Held,  that  the  will  was  an 
execution  of  the  power.  Banks  v. 
Bank.  $52 

See  Principal  and  Agent. 


POWER  OF  ATTORNEY. 
See  Payment  out  of  Court. 

POWER  OF  SALE. 
See  Charge  on  Real  Estate. 


POWER  TO  APPOINT  NEW 
TRUSTEES. 

1.  Two  retiring  trustees  held  not 
authorized  to  appoint  two  new 
trustees,  under  a  power  given  to 
surviving  or  continuing  trustees. 
Stones  v.  Ronton.  Page  308 

2.  Two  trustees  were  originally  ap- 
pointed by  a  settlement,  which 
contained  a  power  that  if  the  trus- 
tees or  either  of  them  should  be 
desirous  of  being  discharged,  the 
tenant  for  life,  "  and  after  his  de- 
cease, the  surviving  or  continuing 
trustees  or  trustee"  might  appoint 
any  other  person  or  persons  to  be 
a  trustee  or  trustees,  in  the  stead 
of  the  trustee  or  trustees  so  de- 
siring to  be  discharged.  Held, 
that  they  did  not  authorize  the  two 
original  trustees,  after  the  death 
of  the  tenant  for  life,  to  retire  to- 
gether and  appoint  two  new  trus- 
tees in  their  stead.     Ibid. 

See  Costs,  8. 

POWER  TO  LEND. 

Under  a  power  to  lend  2,500/.  of  the 
trust  funds  to  the  tenant  for  life, 
held,  that  it  was  not  exhausted  by 
one  loan,  but,  after  repayment,  the 
power  might  be  exercised  a  second 
time.  Versturme  v.  Gardiner.    338 
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B.,  C.  D.  and  E.  J1.,  the  fund  was 
paid  out  to  E.  F.    Fell  v.  Jones. 
Page  521 

PERISHABLE  PROPERTY. 
A  testator  gave  his  freehold,  copy- 
hold and  leasehold  estates,  and  all 
his    stocks,    shares   and  personal 
estate,  to  trustees,  in  trust  to  re 
ceive  the  "  rents,"  issues  and  p' 
(its,    and    thereout    to    keep 
houses,  &c.  in  good,   sub' 
and  tenantable  repair,  ar 
his  leaseholds,  &c.y  ar 
pay  "  the  net  income  , 
the   residuary   real  .. 
estate"  to  his  wif  ••'  '/, 
first,  that  the  *  /v^FE»  3* 
enjoyment  tn    ■,T-,;A -• 
that  all  <r      ^Documents. 

be  paid  r      ^CoORSE' 

such  t**0c***°*  Solicitor. 

wouK        t*\f. 

hor  /^  into  Court. 

S  P  s*t  oUT  OF  Court. 

Pvc rioN  of  Documents. 

JS*er- 

^0rity  for  Costs, 
^stee  Act. 

PKECAT0RY  WORDS. 

Mutator  gave  all  his  real  and  per- 
ianal property  to  his  widow,  her 
j,eirs,  &c.  "  absolutely,  and  for 
ever,  in  the  full  assurance  and  con- 
fident hope"  that  she  would  bring 
up,  educate  and  provide  for  his 
children,  as  it  would  have  been  his 
intention"  if  living.  Held,  that 
though  the  words  "  full  assurance 
and  confident  hope"  would  create  a 
precatory  trust,  yet  the  trusts  were 


man  upon    #  to  carry  into  effect, 
The  De'  ie  widow  took  absolutely • 
left  ip  ,  v.  IVhhbread.      Page  &* 
the 

pl        PRESUMPTION.  £ 

A  legacy  was  given,  conditio 
on  a  marriage  with  the  consent  ^^ 
I      trustees.    The  marriage  took  plc^^ 
in  1825,  and  the  party  entitled 
default  never  raised  any  questi£^ 
as  to  the  consent  having  been  give^^g 
until  1852,  after  the  death  of  th^^ 
trustees  and  of  A.  B.     Held,  tha  ^^. 
every  thing  was  to  be  presumed  ic-^ 
favour  of  the  consent ;  and  thought  ^ 
there  was  no  distinct  proof  of  con-  ^*" 
sent,  yet  it  was  presumed  from  the    ^ 
conduct  of  the  trustees  subsequent 
to  the  marriage.    Re  Adrian  Birch. 

358 
2.  After  a  long  possession,  the  Court 
will  make  great  presumptions,  in- 
cluding, in  some  cases,  even  an 
Act  of  Parliament,  in  order  to  pro- 
tect right.  The  Court  will  not, 
however,  adopt  such  presumption, 
when  the  origin  of  the  right  or 
possession  is  clearly  ascertained 
and  negatives  such  presumption. 
Attorney^  General  v.  Ewe  I  me  Hos- 
pital. '0G6 
See  Evidence,  1. 
Partnership. 


PRINCIPAL  AND  AGENT. 
A  power  to  a  land  agent  to  "  manage 
and  superintend  estates,"  autho- 
rizes him,  on  behalf  of  his  prin- 
cipal, to  enter  into  an  agreement 
for  the  usual  and  customary  leases, 
according  to  the  nature  and  loca- 
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Peers   v. 
Page  151 


JOCU- 

not  bound  to  set 

i   documents  in   his 

relating  to  his  own  title. 

j.nd  v.  Sutherland.  209 

INSPECTION  OF  DOCUMENTS. 

PROMISSORY  NOTE. 

See  Statute  of  Limitations,  2,  3. 

PROSPECTUS. 

See  Public  Company. 

PUBLIC  COMPANY. 

1.  Persons  who  take  shares  on  the 
formation  of  a  company,  and  the 
directors  who  form  it,  are  contract- 
ing parties,  and  the  prospectus 
issued  is  a  representation  "  quce 
dat  locum  contractui"  Pulsford  v. 
Richards.  87 

2.  A  right  to  make  a  foreign  railway 
was  conceded  to  C.  and  the  four 
Defendants,  and  the  grant  was 
partly  obtained  through  the  influ- 
ence and  exertions  of  C,  whose 
name  was  inserted  for  the  benefit 
of  the  Defendants.  The  Defend- 
ants agreed  to  appoint  C.  their 
agent  for  the  construction,  &c.  of 
the  line,  and  in  consideration  of 
such  services,  to  pay  him  4/.  per 
cent,  on  the  outlay.  After  this, 
they  issued  a  prospectus  for  the 
formation  of  a  company,  proposing 
to  transfer  the  grant  and  all  bene- 
fits to  the  company,  subject  to  a 


stated  reservation  to  themselves; 
but  they  omitted  to  mention  any- 
thing respecting  the  contract  with 
C.  The  Plaintiff  took  shares  on 
the  faith  of  the  prospectus,  and 
afterwards  sought  to  return  them 
and  set  aside  his  contract,  on  the 
ground  of  misrepresentations  in  the 
prospectus.  The  Court  considered 
that  the  duties  to  be  performed  by 
C.  were  important  and  indispensa- 
ble, and  that  he  was  peculiarly 
fitted  for  them ;  that  there  was  no 
evidence  of  the  value  of  his  ser- 
vices, but  assuming  the  remune- 
ration to  be  excessive  and  exorbi- 
tant, still  that  it  did  not  furnish  a 
ground  for  annulling  the  contract, 
though  it  might  possibly  be  a  rea- 
son for  charging  the  directors. 
Pulsford  v.  Richards.  Page  87 
3.  Projectors  of  a  railway  retained 
4,000  shares  for  themselves,  but 
did  not  state  the  fact  in  their  pro- 
spectus. Held,  not  to  be  a  ground 
for  annulling  a  contract  to  take 
shares  in  the  concern.  Ibid. 
See  Company. 

Contributory. 

Railway,  1,  2,  3. 

Specific  Performance. 

Winding-up  Acts. 


PURCHASER  FOR  VALUABLE 
CONSIDERATION. 

The  defence  of  being  a  purchaser  for 
valuable  consideration  without  no- 
tice, is  available  in  equity  against  a 
legal  as  well  as  against  an  equitable 
title  and  also  as  against  a  charity. 
Attorney-General  v.  Wilkins.    285 
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PURCHASE-MONEY. 

1.  Under  a  trust  to  pay  a  specified  debt 
of  the  testator  and  debts  generally, 
a  purchaser  of  the  estate  is  not 
bound  to  see  the  specified  debt 
paid.     Robinson  v.  Lowater. 

Page  592 

2.  When  there  is  a  charge  of  debts 
generally,  or  of  legacies  and  debts 
generally,  a  purchaser  is  not  bound 
to  see  to  the  application  of  the 
purchase-money,  but  secus  when 
the  trust  is  to  pay  schedule  debts 
or  legacies  simply.     Ibid. 

3.  The  case  of  Doe  d.  Jones  v.  Hughes 
(6  Exch.  Rep.  223)  observed  upon. 
Ibid. 


RAILWAY. 

1.  A  railway  company  held  not  bound 
by  a  contract  entered  into  by  the 
projectors  prior  to  their  incorpo- 
ration. Preston  v.  The  Liverpool, 
Manchester  dnd  Newcastle-upon- 
Tyne  Junction  Railway  Company. 

114 

2.  The  projectors  of  a  railway  com- 
pany entered  into  a  contract  with 
a  landowner  for  the  purchase  of 
the  land  required.  Subsequently 
the  act  passed  establishing  and  in- 
corporating the  company.  The 
company  abandoned  the  under- 
taking, without  having  done  any- 
thing to  adopt  the  contract,  except 
by  staking  out  the  intended  line. 
Held,  that  the  company  were  not 
bound,  the  contract  not  being  un- 
der the  corporate  seal,  and  there 
being  no  sufficient  adoption  of  it. 
Ibid. 


A  railway  company,  having  ap- 
plied for  an  act  to  extend  their 
line,  was  opposed  by  a  landowner ; 
whereupon  an  agreement  was  en- 
tered into  between  the  solicitor  of 
the  company  and  the  landowner, 
that  the  latter  should  withdraw  his 
opposition,  and  if  the  act  passed, 
that  the  company  should  purchase 
his  land  on  certain  terms.  Neither 
the  appointment  of  agent  nor  the 
agreement  was  under  the  seal  of  the 
corporation.  The  act  passed,  but 
the  company  did  not  take  the  land. 
The  Court,  considering  that  the 
company  had  done  no  act  to  take 
the  benefit  of  the  contract,  refused 
a  decree  for  specific  performance, 
and  declined  to  order  the  company 
to  admit  the  validity  of  the  con- 
tract, in  order  to  enable  the  Plain- 
tiff to  try  his  right  at  law.  Gooday 
v.  The  Colchester \  Sfc.  Railway 
Company.  Page  132 

.  The  purchase-money  for  settled 
lands  taken  by  a  railway  was  paid 
into  Court,  and  after  a  contract  had 
been  entered  into  for  laying  it  out 
in  land,  a  petition  was  presented 
for  its  temporary  investment  in  the 
funds.  Held,  that  the  proceeding 
was  not  vexatious,  and  that  the 
company  ought  to  pay  the  costs. 
Re  The  Liverpool,  fyc.  Railway. 

392 

REAL  AND  PERSONAL 
ESTATE. 

See  Conversion. 

REAL  ESTATE. 
See  Charge  on  Real  Estate. 
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RECEIVER. 

1.  Where  A.  and  his  incumbrancers, 
B.j  C.  and  Z).,  joined  in  the  ap- 
pointment of  a  receiver,  who  co- 
venanted to  keep  down  the  incum- 
brances, according  to  their  priori- 
ties, and  pay  the  surplus  to  A. 
Held,  that  a  subsequent  mortgagee 
from  A.  could  not  sustain  a  bill 
against  the  receiver  and  A.  for  an 
account  of  the  rents  and  an  injunc- 
tion against  paying  the  surplus  to 
A.  in  the  absence  of  B.,  C.  and  Z). 
Ford  v.  Rackham.  Page  485 

2.  A  receiver  will  not  be  appointed 
without  sureties,  though  not  ob- 
jected to,  if  persons  not  competent 
to  consent  are  interested.  Tylee 
v.  Tylee.  583 

REDEMPTION. 

See  Mortgage,  1. 

REMOTENESS. 
Devise  of  real  estate  to  A.  for  life, 
and  after  his  decease  to  all  his 
children  share  and  share  alike,  and 
all  their  children  and  their  heirs, 
but  in  default  of  issue  of  A.  to  B. 
and  C.  and  their  children,  the  mo- 
thers and  children  and  their  heirs 
to  share  the  rents  equally,  as  had 
been  directed  with  regard  to  the 
children  of  A.  Held,  that  the  gift 
to  B.  and  C.  was  not  too  remote, 
and  that  they  and  their  children 
living  at  the  death  of  the  testator 
took  as  tenants  in  common  in  fee. 
Cormack  v.  Copous.  397 

See  Tenancy  in  Common,  1. 

VOL.  XVII. 


RESCINDING  CONTRACT. 

See  Company. 

RESIDUARY  LEGATEE. 
See  Executor. 

REVISING  BARRISTER'S 
COURT. 

See  Taxation,  8. 

REVOCATION. 

1.  The  testator  appointed  A.,  B.  and 
C.  his  executors  and  trustees,  and 
devised  and  bequeathed  to  them 
his  real  and  personal  estate  on 
trust.  By  a  codicil  he  desired  that 
A.,  named  in  his  will  as  "  execu- 
tor," be  no  longer  such,  and  he 
nominated  D.  to  succeed  him,  but 
he  made  no  alteration  in  the  de- 
vise. Held,  that  A.  still  remained 
a  trustee  of  the  will.  Cartwright 
v.  Shepheard.  Page  301 

2.  A  testator  appointed  A.,  B.  and 
C.  to  be  trustees  and  executors. 
He  revoked  the  appointment  of  C. 
as  executor  and  trustee  by  his  first 
codicil.  By  a  second  codicil  he 
revoked  the  appointment  of  B.  and 
C.  as  executors,  but  ratified  his 
will  except  as  altered  thereby. 
Held,  that  the  first  codicil  was  not 
revoked,  and  that  C.  was  not  a 
trustee.    Ibid. 


SALE. 

See  Charity,  3. 
Foreclosure,  2. 
u  u 
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SATISFACTION. 
See  Tenant  for  Life. 

SCHEME. 
See  Cuarity,  5. 

SCHOOL. 
In  a  school  the  first  object  is  to  pro- 
vide a  proper  remuneration  for  a 
competent  master,  and  this  ought 
not  to  be  interfered  with,  by  the  in- 
stitution of  exhibitions  and  scholar- 
ships, however  useful  in  themselves. 
Attorney-General  v.  Archbishop  of 
York.  Page  495 

SCHOOLMASTER. 

See  Charity,  3,  6. 

SEAL. 
See  Railway,  3. 

SECURITY  FOR  COSTS. 
A  Plaintiff,  carrying  on  business  and 
domiciled  in  Scotland,  took  fur- 
nished lodgings  in  London,  and 
then  filed  his  bill.  Held,  that  he 
must  give  security  for  costs.  Ains- 
lie  v.  Sims.  57 

SEPARATE  ESTATE. 
A  married  woman,  having  separate 
estate,  directed  a  solicitor,  in  writ- 
ing, to  take  proceedings  for  her 
and  her  children  in  certain  suits. 
The  suits  did  not,  however,  in  any 
way  relate  to  her.  She  was  no 
party  thereto,  but  her  children  only 
were  made  parties  by  their  next 
friend.  Held,  that  her  separate 
estate  was  not  liable  for  the  costs. 
Re  Pugh.  336 

See  Husband  and  Wife. 


SET-OFF. 
A  creditor  of  an  intestate  purchased 
part  of  the  intestate's  goods  from 
his  administrator.  Held,  that  he 
could  not  set  off  the  amount 
against  a  debt  due  to  him  from  the 
intestate  at  his  decease.  Lam- 
barde  v.  Older.  Page  542 

SETTLEMENT. 
1.  A  testator,  by  his  will,  gave  real 
and  personal  property  to  his  daugh- 
ter A.  absolutely ;  but  by  a  codicil 
made  subsequent  to  her  marriage, 
he  directed  that  "  it  should  be  set- 
tled to  the  exclusion  of  her  present 
or  any  future  husband,  that  the 
same  might  belong  to  her  during 
her  life,  and  be  secured  for  the 
benefit  of  her  children  equally 
after  her  death,  so  that  the  issue 
of  any  such  child  dying  in  her  life- 
time might  take  his  or  her  parent's 
share;"  and,  in  default  of  such 
children  or  other  issue,  over. 
Held,  that  the  property  must  be 
settled  in  trust  for  A.  for  life,  to 
her  separate  use,  without  power 
of  anticipation ;  and,  after  her  de- 
cease, upon  trust  for  such  of  her 
children  as  should  survive  her,  and 
for  the  issue  living  at  her  death  of 
such  of  her  children  as  should  not 
survive  her,  equally,  as  tenants  in 
common,  the  issue  to  take  per 
stirpes,  but  inter  se  equally  as 
tenants  in  common.  Turner  v. 
Sargent.  515 

2.  That  there  should  be  limitations 
in  the  nature  of  cross-remainders  in 
favour  of  such  of  the  children  and 
issue  as  should  survive  A.  in  re- 
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epect  of  the  share  of  any  child 
dying  in  her  lifetime  without  leav- 
ing issue,  and  in  respect  of  the 
share  of  any  issue  of  any  child  si- 
milarly dying.  Turner  v.  Sargent. 
Page  515 
3.  That  the  realty  should  be  settled 
as  realty ;  and  as  the  testator,  by 
simply  directing  a  settlement,  must 
have  intended,  with  powers  of 
leasing  and  sale  and  exchange,  and 
with  a  receipt  clause;  and  that  the 
settlement  should  contain  provi- 
sions for  maintenance,  education 
and  advancement,  and  power  to 
appoint  new  trustees.  Ibid. 
See  Husband  and  Wife. 

Next  of  Kin. 

Power     to    appoint     New 
Trustees. 

SHARES. 

See  Specific  Legacy. 

SOLICITOR. 
A  solicitor  who  had  been  struck 
off  the  roll  for  misconduct  re- 
stored, after  a  lapse  of  ten  years, 
during  which,  amidst  great  priva- 
tion and  suffering,  he  had  main- 
tained an  irreproachable  character, 
the  application  being  supported  by 
a  memorial  signed  by  a  very  large 
number  of  solicitors  and  unopposed 
by  the  Law  Institution,  and  op- 
posed by  one  individual  solicitor 
only.     Anonymous.  Page  475 


SOLICITOR  AND  CLIENT. 
1.  A  client  having  withdrawn  from  a 
litigation,  his  solicitor  agreed  to 
take  one- third  of  his  bill  in  full 
discharge  if  the  suit  failed  (which 
was  to  be  carried  on  for  the  benefit  ' 


of  another  party),  and  the  client 
agreed  to  pay  the  remaining  two- 
thirds  if  it  succeeded.  The  Court 
refused,  eight  years  afterwards, 
when  the  suit  had  succeeded,  to 
open  the  transaction  by  ordering 
a  taxation  of  the  bill.  In  re  Moss. 
Page  340 

2.  An  agreement,  pending  a  litiga- 
tion, that  a  solicitor  shall  be  enti- 
tled to  compound  interest  on  his 
demand,  cannot  be  supported.  In 
re  Moss.  346 

3.  The  settlement  of  a  solicitor's  bill 
by  the  client  for  a  fixed  sum  is 
valid,  and  will  not  be  disturbed  by 
the  Court,  when  it  has  been  entered 
into  fairly,  and  with  proper  know- 
ledge on  both  sides.  Stcdman  v. 
Collett.  608 

4.  Several  years  after  a  solicitor  had 
ceased  to  act  for  his  client,  an 
agreement  was  entered  into  be- 
tween them  for  the  delivery  up  of 
the  client's  papers,  in  consideration 
of  a  fixed  sum  to  be  paid  to  the 
solicitor  when  the  Court  of  Chan- 
cery should  declare  that  he  was 
one  of  the  next  of  kin  of  E.  S.  and 
entitled  to  a  fund  in  Court.  No 
bill  was  delivered,  and  five  years 
after  the  right  of  the  client  was 
established.  Held,  that  the  agree- 
ment was  valid,  there  having  been 
no  fraud  or  undue  preference,  the 
client  having  had  the  full  benefit 
of  the  agreement,  and  it  being  im- 
possible to  replace  the  parties  in 
their  original  position.  Stedman 
v.  Collett.  608 
See  Order  to  change  Solicitor. 

Separate  Estate. 
Taxation. 

u  u  2 
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SPECIAL  CASE. 

See  Costs,  4. 

SPECIFIC  LEGACY. 
A  testator  bequeathed  to  his  daugh- 
ter his  twenty  shares  in  the  S. 
office,  or  in  any  other  office  in 
which  the  same  had  been  or  should 
be  transferred,  and  all  his  right 
therein,  or  in  the  monies  arising 
or  that  might  arise  from  the  sale 
thereof.  Negociations,  of  which 
the  testator  was  aware,  were  then 
pending,  for  the  transfer  of  the 
business  of  the  S.  office  to  the  A. 
office,  which  were  afterwards  con- 
cluded, and,  in  lieu  of  the  S.  shares, 
the  testator  received  a  number  of 
A.  shares  and  a  sum  of  1,200/. 
Held,  that  the^A.  shares  passed 
under  the  bequest,  but  that  the 
money  did  not.  Phillips  v.  Tur- 
ner. Page  194 
See  Ademption. 

SPECIFIC  PERFORMANCE. 

The  Defendant  agreed,  in  writing,  to 
takeshares  in  a  joint-stock  company 
(which  were  transferable),  "  and 
to  execute  the  deed  of  settlement 
when  required."  Specific  perform- 
ance was  refused.  The  Sheffield 
Gas  Consumers*  Company  (regis- 
tered)  v.  Harrison.  294 

See  Railway,  3.  * 

Vendor  and  Purchaser,  1. 

STATUTE. 
6  Geo.  4,  c.  16. 

See  Estate  Tail. 
3  &  4  Will.  4,  c.  27. 
See  Mortgage,  2. 

Statute  of  Limitations,  4. 


7  Will  4  &  1  net.  c.  26. 

See  Statute  of  Wills. 
I  8c  2  Vict.  c.  110. 

See  Foreclosure,  2. 
10  &  11  Vict.  c.  96. 

See  Trustee  Relief  Act. 
12  &  13  Ftct.  c.  74. 

See  Trustee  Relief  Act. 
15  &  16  Vict.  c.  86,  ss.  15,  40. 
See  Cross-Examination. 

15  &  16  Vict.  c.  86,  s.  36. 

See  Evidence,  3. 

16  &  17  Vict.  c.  137. 

See  Charitable  Trusts  Act. 

STATUTE  OF  LIMITATIONS. 

1.  The  claim  for  arrears  of  an  annuity 
given  by  will  beyond  six  years  held 
not  barred  by  the  statute,  there 
being  trust  for  the  payment.  Phnrfmr 
v.  Cooper,  Princev. Cooper.  Page  187 

2.  In  a  case  unaffected  by  Lord  Ten- 
ter den's  Act,  the  words  "  interest 
on  this  note  paid  up  to  the  13th 
day  of  May f  1825,"  indorsed  upon 
a   promissory  note   in  the  hand- 
writing of  a  person  who  was  in  the 
habit  of  transacting  business  for 
both  the  maker  and  payee  of  the 
note,  was  held  sufficient  to  take  the 
note  out  of  the  operation  of  the 
statute.     Briggs  v.  Wilson.      330 

3.  The  maker  of  the  note  died  in 
1829,  having  charged  his  real 
estate  with  payment  of  his  debts; 
the  payee  died  in  1851,  but,  after 
the  death  of  the  former,  an  ar- 
rangement was  made  by  the  trustee 
of  his  will  with  the  payee  that  in- 
terest should  be  payable  till  the 
death  of  the  latter.  Held,  that  the 
remedy  was  not  barred.     Ibid. 

4.  Though  by  the  Statute  of  Limit*- 
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tions  (3  &  4  Will.  4,  c.  27,  8.  34), 
the  right  is  extinguished  at  the  end 
of  twenty  years,  still  adverse  pos- 
session by  a  succession  of  inde- 
pendent trespassers,  for  a  period 
exceeding  twenty  years,  confers  no 
right  on  any  one  of  them  who  has 
not  himself  had  twenty  years  unin- 
terrupted possession,  except  as  fur- 
nishing a  defence  to  a  trespasser  in 
possession  against  an  action  by  the 
rightful  owner.  Dixon  v.  Gayfere> 
Fluker  v.  Gordon.  Page  421 

5.  After  both  the  trustee  and  cestui 
que  trust  had  been  out  of  possession 
more  than  twenty  years  an  eject- 
ment was  brought  by  A.  B.9  the 
heir  of  the  trespasser,  in  the  name 
of  the  trustee,  and  he  obtained 
judgment.  The  trustee,  who,  dis- 
claiming all  personal  interest,  then 
instituted  a  suit,  seeking  to  have 
the  rights  declared  as  between  the 
rightful  owner  and  the  heir  of  the 
trespasser,  and  the  Court,  by  its 
receiver,  took  possession.  A.  B. 
afterwards  instituted  a  suit  against 
the  trustee  and  the  rightful  owner 
to  recover  the  property.  Held, 
that  the  Court  being  in  possession, 
the  Statute  of  Limitations  had  con- 
ferred no  right,  and  did  not  apply. 
Dixon  v.  Gayfere,  Fluker  v.  Gor- 
don. 421 

6.  A.  wrongfully  entered  and  died 
intestate :  his  widow  entered.  Held, 
that  the  possession  of  the  widow 
was  not  a  continuance  of  that  of 
her  husband,  it  not  being  shown 
that  she  was  entitled  to  dower,  and 
such  a  right  not  entitling  her  to 
enter  into  the  whole  estate.  Ibid. 
See  Lis  Pendens. 


Mortgage,  2,  3,  4. 
Purchaser     tor    valuable 
Consideration. 

STATUTE  OF  WILLS. 

The  29th  section  of  the  Statute  of 
Wills  has  no  application  to  cases 
in  which  the  words  "  dying  with- 
out issue"  are  combined  with 
other  words,  such  as  "  dying  un- 
der twenty-one,"  which  additional 
words,  upon  the  authority  of  de- 
cided cases,  modify  their  meaning. 
Morris  v.  Morris.  Page  198 

SUBSTITUTION. 
A  testator  gave  his  personal  estate 
to  A.  for  life,  and  after  the  decease 
of  A.  he  directed  his  executors  to 
divide  it  among  the  six  children 
of  his  late  sister  A.  J.  (naming 
them),  "  who  should  be  living  at 
the  time  of  his  decease,  and  the 
issue  of  such  of  them  as  should 
be  living  at  the  time  of  his  decease, 
and  the  issue  of  such  of  them  as 
should  then  be  dead,  leaving  issue 
then  living,  the  issue  to  take  only 
such  part  or  share  as  their  parents, 
if  then  living,  would  have  taken/' 
If  any  of  the  children  should  die 
without  leaving  issue,  his  or  her 
share  was  to  go  over  to  the  others; 
and  if  any  of  the  children  should 
die  leaving  issue,  they  were  to  take 
as  therein  mentioned.  All  the  six 
children  of  A.  J.  survived  the  tes- 
tator and  the  tenant  for  life,  and 
some  of  them  had  issue.  Held,  that 
the  six  children  were  entitled  to  the 
fund  absolutely,  and  that,  in  the 
events  which  had  happened,  their 
issue  took  nothing.  Johnson  v.  Cope. 

561 
See  Bequest. 
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SUPPRESSION. 
See  Demurrer. 

Order  of  Course. 

SURVIVORSHIP. 

See  Class. 


TACKING. 
See  Mortgage,  3,  4. 

TAXATION. 

1.  A  solicitor  entered  into  a  special 
agreement  with  his  client  for  inter- 
est on  his  bill,  with  annual  rests, 
and  for  a  charge  on  the  estate  re- 
covered. Held,  that  this  was  not 
a  proper  case  for  an  order  of  course 
for  taxation,  and  such  an  order 
was  discharged.  Re  Moss.  Page  59 

2.  In  1851,  A.  and  B.  agreed  to 
charge  their  real  estates  with  the 
amount  of  costs  due  to  their  soli- 
citor, with  annual  rests.  The  so- 
licitor instituted  a  suit  to  enforce 
the  lien,  and  the  client  presented  a 
petition  for  taxation.  The  Court 
made  the  usual  order  for  taxation, 
with  a  direction  to  the  Master  to 
ascertain  the  amount  due  in  1851, 
but  held  itself  incompetent,  on  this 
occasion,  to  deal  with  the  question 
of  lien.     In  re  Moss.  346 

3.  The  Court  of  a  revising  barrister 
is  not  "  a  Court  of  Law"  within 
the  Solicitors*  Act,  so  as  to  exclude 
the  jurisdiction  of  this  Court  to 
order  the  taxation  of  a  bill  con- 
taining items  for  business  done  in 
that  Court.     In  re  Andrews.     510 

4.  It  requires  a  very  special  case  to 
induce  the  Court  to  order  taxation 
after  payment,  the  Court  being  re- 
luctant to  open  a  matter  delibe- 


rately settled.  The  rule  is,  that 
there  must  be  both  pressure  and 
overcharges,  or  items  in  the  bill 
itself  of  such  a  nature  as  to  amount 
to  what  is  vaguely  called  fraud. 
In  re  Barrow.  Page  547 

5.  The  doctrine  of  pressure,  in  cases 
of  taxation  after  payment,  is  not 
to  be  extended,  and  the  applica- 
tion for  taxation  should  be  made 
speedily.    Ibid. 

6.  Where  a  mortgagor  seeks  a  taxa- 
tion of  the  bill  of  the  mortgagee's 
solicitor,  it  must  be  looked  at  not 
as  between  the  mortgagor  and  the 
solicitor,  but  as  between  the  soli- 
citor and  his  client,  the  mortgagee. 
Ibid.  , 

7.  Where  a  considerable  portion  of  a 
bill  of  costs  h  for  business,  which, 
in  the  exercise  of  an  honest  and 
fair  discretion,  ought  never  to  have 
been  transacted,  the  Court,  although 
there  be  no  serious  amount  of  pres- 
sure, will  order  a  taxation  after 
payment.    Ibid. 

See  Costs,  6. 

Solicitor  and  Client. 

TENANCY  IN  COMMON. 
1.  Bequest  of  personal  estate  to  A. 
for  life,  remainder  to  the  children 
of  A.  equally,  and  in  default  of 
issue  of  A.,  upon  trust  to  sell  and 
divide  equally  amongst  B.  and  C. 
and  all  their  children  "then"  living, 
share  and  share  alike.  Held,  that 
the  gift  was  not  too  remote,  and 
that  B.  and  C.  and  their  children 
living  at  the  death  of  A.  took  the 
personal  estate  as  tenants  in  com- 
mon absolutely.  Cormack  v.  Co- 
pous.  397 
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2.  B.  died  before  A.y  but  neverthe- 
less she  was  held  to  take  a  share 
both  in  the  realty  and  personalty. 
Cormack  v.  Copous.  Page  397 

See  Joint  Tenancy,  1. 

TENANT. 
A  bill  filed  against  trustees  and  the 
tenant  to  prevent  equitable  waste 
was  dismissed  with  costs  as  against 
the  tenant,  it  not  being  shown  that 
he  had  committed  or  intended  to 
commit  any  waste,  though  some 
had  been  committed  by  the  trus- 
tees at  his  request.  Campbell  v. 
Allgood.  623 

TENANT  FOR  LIFE. 
The  tenant  for  life  under  a  settlement 
voluntarily  expended  monies  in 
erecting  necessary  buildings  on  the 
trust  property.  He  also  paid  the 
expenses  of  the  investment  of  the 
trust  funds  in  law.  Held,  that  his 
executors  could  not  set  off  this  out- 
lay as  a  satisfaction  pro  ianto  of  a 
covenant  on  his  part  to  pay  3,0002. 
to  the  trustees  of  the  settlement. 
Horlock  v.  Smith.  572 

See  Outstanding  Estate. 
Perishable  Property. 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN. 

See  Arrears. 

"  THEN." 
See  Next  op  Kin. 

TIMBER. 
See  Equitable  Waste. 

TREES. 

See  Equitable  Waste. 


TRUST. 
See  Executor. 

Precatory  Words. 
Statute  of  Limitations,  1 . 
Visitor,  2. 

TRUSTEE. 

See  Costs,  8. 

Equitable  Waste. 
Power,  1,  2,  3. 

Power  to  appoint  New  Trus- 
tees. 
Revocation. 
Statute  of  Limitations,  5. 

TRUSTEE  ACT, 
13  &  14  Vict.  c.  CO. 
After  a  decree  for  the  sale  of  an  in- 
testate's copyhold  estate  in  lots, 
but  before  the  sale,  the  infant  heir 
of  the  intestate  was  admitted. 
Held,  that  a  petition  for  a  vesting 
order  was  properly  presented  by 
the  purchaser,  whose  money  was 
in  Court,  and  that  the  costs  of  the 
order  were  to  be  borne  by  the 
vendors,  and  to  be  paid  out  of 
the  purchase-money  of  the  parti- 
cular lot,  and  not  out  of  the  fund 
in  Court  generally.  Ayles  v.  Cox9 
Ex  parte  John  Attwood.  Page  584 
See  Manor. 

TRUSTEE  RELIEF  ACT. 
A.  B.  purchased  an  estate,  subject  to 
a  pecuniary  charge.  Held,  that  he 
was  not  entitled  to  pay  the  amount 
of  the  charge  into  Court  under  the 
Trustee  Relief  Act.  In  re  Buck- 
ley's  Trust.  110 

See  Charitable  Trusts  Act. 
Lunatic 
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TRUSTEES'  RECEIPTS. 
A  testator  ordered  his  debts  to  be 
paid  by  his  executors,  and,  after 
giving  legacies,  he  gave  the  resi- 
due of  his  real  and  personal  estate, 
subject  as  aforesaid,  to  A,,  and  he 
appointed  A.  and  B.  executors. 
Held,  that  if  the  legacies  were 
charged  on  the  real  estate  the 
debts  must  also  be  charged  thereon, 
and  that  therefore  A.  was  able  to 
give  valid  receipts  for  the  purchase- 
money  of  the  real  estate,  which  re- 
lieved a  purchaser  from  the  neces- 
sity of  seeing  to  its  application. 
Dowling  v.  Hudson.  Page  248 
See  Purchase-Money. 

TRUST  FOR  PAYMENT  OF 
DEBTS. 

See  Purchase-Money. 


UNDERTAKING. 

See  Ward  of  Court,  2. 


VENDOR  AND  PURCHASER. 

1.  Leaseholds  were  sold  under  the 
Court,  described  as  "  a  bonded 
sugar  refinery,"  and  the  lease  was 
referred  to,  which  contained  no  such 
restriction.  The  abstract  showed 
a  prior  agreement  for  the  lease  of 
the  premises,  to  be  used  "  for  re- 
fining sugar  in  bond."  The  pur- 
chaser accepted  the  title,  paid  his 
purchase-money  into  Court,  and 
was  let  into  possession.  The  les- 
sors afterwards  instituted  a  suit  to 
rectify  the  lease,  by  introducing 


the  restriction.  The  Court  refused 
to  compel  the  final  completion  of 
the  purchase,  or  part  with  the  pur- 
chase-money, until  the  result  of 
the  suit  was  known.  Bentley  v. 
Craven.  Page  204 

2.  Unless  a  valid  acceptance  be  given, 
within  a  reasonable  time,  to  a 
written  offer  to  sell  an  estate,  it 
will  be  treated  as  abandoned.  Wil- 
liams v.  Williams.  213 

3.  In  1827,  A.  wrote  to 2?.  that  he  had 
credited  B.'s  account  with  220/., 
in  consideration  of  an  agreement 
byJB.  to  convey  two  houses.  The 
abstract  was  delivered,  but  there 
was  no  acceptance  in  writing  on 
the  part  of  B.  Five  years  after- 
wards, B.  filed  a  bill  against  A,  for 
specific  performance.  A.  swore, 
and  it  was  not  denied,  that  in  1827 
he  abandoned  the  contract,  and 
that  in  1829  it  was  considered 
broken  off  by  both  parties.  It 
appeared,  however,  that  B.  had,  in 
the  meantime,  the  benefit  of  the 
credit  for  2202.  The  Court  dis- 
missed the  bill  on  the  ground  of 
the  delay.    Ibid. 

See  Abstract. 

Conditions  of  Sale. 
Costs,  1,  2,  5. 

Interest  on  Purchase-Mo- 
ney, 1,  2. 
Purchase-Monet,  1. 
Specific  Performance. 
TrusteeAct,13&14F*c*.c60. 
Trustees'  Receipts. 
Will. 

VISITOR. 
1.  In  practice,  the  office  of  visitor  of 
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a  charity  has  become  merely  nomi- 
nal, its  duties  and  functions  being 
rarely  spontaneously  performed. 
Attorney-General  v.  St.  Cross  Hos- 
pital. Page  435 
2.  In  cases  of  charitable  trusts,  the 
Court  has  authority  to  see  them 
properly  performed,  notwithstand- 
ing there  may  be  a  special  or  gene- 
ral visitor.   Ibid. 

VOLUNTARY  GIFT. 

1 .  This  Court  will  not  assist  a  volun- 
teer by  making  effectual  an  incom- 
plete gift.     Weale  v.  Ollive.     252 

2.  A.  B.  directed  the  certificates  of 
some  United  States  Bank  shares 
standing  in  his  name  to  be  deli- 
vered to  his  nephew,  and  in  a  letter 
to  him  stated,  that  "  he  made  a 
free  gift  of  them"  to  him.  A.  B. 
also  executed  a  power  for  trans- 
ferring the  shares,  but  which  was 
not  acted  on  in  A.  B.'s  life.  The 
shares,  being  found  in  A.  B.'s  name 
at  his  death,  were  held  to  form  part 
of  his  personal  estate.     Ibid. 

VOLUNTEER. 
See  Voluntary  Gift. 


WARD  OF  COURT. 

1 .  Generally,  upon  the  marriage  of  a 
ward  of  Court  without  leave,  the 
marriage  being  found  valid,  and  the 
party  in  contempt  having  executed 
the  settlement  and  paid  the  costs, 
is  discharged.    Field  v. Brown.  146 

2.  A.  B.  was  committed  for  contempt 
for  marrying  a  ward.  After  the 
marriage  had  been  found  valid,  but 

VOL.    XVII. 


before  a  settlement  had  been  exe- 
cuted, he  was  discharged  upon  his 
undertaking  to  abstain  from  any 
intercourse.  After  the  settlement 
had  been  executed,  the  Court  held, 
that  it  would  be  contrary  to  all 
principle  either  to  compel  the  con- 
tinuance of  the  undertaking  or  to 
make  an  order  to  the  same  effect. 
Field  v.  Brown.  Page  146 

WASTE. 

See  Equitable  Waste,  1 . 
Tenant. 

WILL. 
A  testator,  in  1836,  devised  all  his 
real  estate  to  his  wife,  and  ap- 
pointed her  executrix.  He  after- 
wards purchased  an  advowson  and 
died.  The  widow  proved  this  will, 
and  sold  the  advowson.  An  ob- 
jection being  made  that  the  after- 
purchased  property  did  not  pass, 
a  search  was  made,  and  another 
testamentary  instrument  of  1847 
was  found,  purporting  to  confirm 
a  will  of  1826.  Held,  that  the 
purchaser  was  entitled  to  the  same 
amount  of  proof  of  the  codicil  of 
1847  as  would  be  necessary  to 
establish  against  the  heir,  and  that 
it  ought  to  be  proved  in  the  Eccle- 
siastical Court.    Weddall  v.  Nixon. 

160 
See  Absolute  Interest. 
Ademption. 
Annuity. 
Arrears. 
Bequest. 
Cheque. 
Class. 
Conversion. 

x  x 
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Custom  of  London. 

Devise. 

Ejusdem  Generis. 

Eldest  Son. 

Election. 

Estate  in  Fee. 

Estate  Tail. 

Executor. 

Joint  Tenancy, 

Legacy  Duty. 

Legatee. 

"Or"  read  "and." 

Paraphernalia. 

Perishable  Property. 

Power,  1. 

Precatory  Words. 

Presumption. 


Purchase-Money. 
Remoteness. 
Revocation. 
Specific  Legacy. 
Statute  of  Wills. 
Substitution. 
Tenancy  in  Common,  1. 
Trustees'  Receipts. 

WINDING-UP  ACTS. 
A  company  may  be  wound  up  in 
chambers  under  the  acts  1848  and 
1849,  instead  of  by  the  Master. 
Re  The  Newcastle,  Shields  and  Sun- 
derland  Union  Bank,  and  in  the 
Matter  of  the  Winding-up  Acts, 
1848,  1849.  Page  470 
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